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CASES 


ADiOOaSD  IX 


THE  COURT  OF  CHANCERY, 

OF  THE  STATE  OF  NEW  JERSEY, 
MAY  TERM,  1852. 


BENJAMIN  WILLIAMSON,  Esq.,  Chancellor, 


Matthias  Beakelt  v.  Euzabeth  Maria  Sharp,  Hwby 
Sharp,  et  d. 

The  owner  of  a  lixge  fann  Ijing  on  both  sides  of  a  highway,  and  through  which 
floweid  a  stream  rising  on  the  part  lying  aboye  the  highway,  diyerted  the  water 
by  means  of  an  aquednet,  for  the  use  of  his  two  dwellings,  one  above,  and  the 
oUmv  below  the  road^  and  so  arranged  it  that  at  the  upper  dwelling  the  whole 
water  eould  be  controlled,  and  prevented  fVom  running  to  the  lower  one,  and 
need  the  water  in  this  manner  for  twenty-three  years  before  his  death.  After 
Ids  death,  eommlssloners  %ere  appointed  by  the  Orphans'  Court  to  make  parti- 
tion of  his  land,  and  assign  dower,  who  assigned  the  land  above  the  road  partly 
to  his  widow,  and  partly  to  one  of  the  heirs,  and  afterwards,  by  order  of  the 
eoort,  sold  and  conveyed  the  land  below  the  road,  under  which  conveyance  the 
eoBplainant  held,  claiming  Uie  right  to  use  the  aqueduct  to  the  same  extent  aA 
oted  by  its  tnt  owner,  upon  the  ground  of  adverse  possession,  and  of  the  con> 
veyance  by  the  commissioners.    Held, 

1.  That  no  adverse  possession  could  begin  till  the  severance  of  the  title  by  the 
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2.  That  until  such  severance  no  easement  could  exist  in  the  aqueduct 

3.  That  by  a  grant  of  land,  easements  necessary  for  its  enjoyment,  are  created 
ex  mtcwxiatef  and  pass  by  the  grant,  although  not  expressly  named. 

4.  That  by  the  setting  off  of  the  land  above  the  road  before  the  sale  of  that  below, 
Ikflse  was  a  sevenuiee  of  the  unity  of  title,  and  those  to  whom  it  was  set  off 
VmUl  it  free  firom  any  encumbrance  of  the  easement,  to  the  same  extent  as  if  the 
ori^nal  owner  had  conveyed  it  to  them  without  reserving  the  easement. 
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5.  That  by  the  commissioners'  deed  no  title  to  the  casement  passed,  there  being  no 
express  grant  of  it,  and  it  not  being  necessary  for  the  ei^oyment  of  the  property ; 
but  had  it  been  necessary,  and  in  actual  use  at  the  time  of  the  oouFeyanoe,  thea 
it  would  have  passed,  had  there  been  no  prior  severance  of  the  unity  of  title. 

6.  That  if  a  former  owner  of  the  complainant's  land,  holding  under  the  commis- 
sioners' deed,  had  made  such  expenditures  in  repairing  the  aqueduct  aa  would 
create  an  equitable  right  in  him  to  the  ez^joyment  of  his  expenditures,  the  right 
was  only  personal,  and  could  not  be  claimed  by  his  grantee. 

This  was  an  iiyunction  bill  filed  October  31,  1851,  upon 
which  an  injunction  issued,  and  the  defendants  having  an- 
swered, a  motion  to  dissolve  the  injunction  was  argued  at 
February  term,  1852.  The  facts,  so  far  as  necessary  to  a 
clear  understanding  of  the  case,  appear  in  the  opinion  of  the 
Chancellor. 

Sherrerd  and  S.  JR.  Hamilton  for  complainant. 

Kennedy  and  P.  D.  Vroom  for  defendants. 

The  Chancellor.  Upon  the  complainant's  filing  his  bill, 
on  the  31st  day  of  October  last,  an  injunction  was  issued 
by  order  of  the  Chancellor,  restraining  the  defendants  from 
interrupting  the  flow  of  water  upon  the  complainant's  land, 
through  an  artificial  channel  constructed  for  the  purpose. 

The  defendants  have  answered,  and  ask  for  a  dissolution 
of  the  injunction. 

The  case  is,  as  briefly  as  it  can  well  be  stated,  this.  Chris- 
tian Sharp  was  the  owner  of  a  valuable  farm  of  about  four 
hundred  acres,  situate  and  lying  on  the  northwest  and  south- 
east side  of  the  public  road  leading  from  Belvidere  to 
Easton.  On  the  southeast  side  of  the  road  was  his  dwelling 
house,  and  on  the  same  side  a  distillery,  which  he  carried 
on  for  many  years.  Running  through  the  northwest  part 
of  the  farm  was  a  stream  of  water,  taking  its  rise  about 
three  hundred  yards  above  the  public  road,  and  losing  itself 
in  a/arm  below  Mr.  Sharp's. 

In  the  year  1810,  he  placed  bored  logs,  or  wooden  pipes, 
from  the  head  of  the  stream,  and  by  them  conveyed  the 
water,  for  its  more  convenient  use,  to  his  dwelling  house 
and  distillery.    In  1813,  he  erected,  on  the  north  side  of 
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the  road,  a  new  dwelling  house,  and  so  arranged  the  aque- 
duct as  to  supply  the  new  dwelling  with  water.  Near  this 
new  dwelling,  and  on  the  northwest  side  of  the  road,  he 
placed  in  the  pipes  a  fixture  called  an  upright,  with  a  me- 
talic  cock,  by  which  he  turned  at  his  pleasure,  all  the  water 
running  through  the  aqueduct,  or  let  it  pass  down  to  the 
distillery  and  dwelling  house.  By  turning  the  cock  all  the 
water  would  be  discharged  through  it  at  the  upright,  thence 
to  the  public  road  referred  to,  thence  down  the  road  until 
it  emptied  into  the  natural  water  course  where  it  crossed 
the  highway. 

On  the  3d  of  April,  1826,  Sharp  conveyed  to  the  com- 
plainant one  hundred  and  forty-three  acres  of  land  lying 
on  the  southeast  side  of  the  farm,  on  which  this  stream  of 
water,  in  its  natural  channel,  flowed ;  and  in  the  deed  of 
conyeyance  was  a  covenant,  that  the  grantee  might  enter 
upon  the  lands  of  the  grantor,  and  clear  out  the  water 
course,  so  as  to  remove  any  obstructions  to  its  natural  flow 
to  the  lands  conveyed.  This  covenant  has  no  reference 
whatever  to  the  artificial  water  course. 

About  the  year  1835,  Christian  Sharp  died  intestate, 
leaving  him  surviving,  his  widow  Elizabeth  Maria  Sharp, 
-one  of  the  defendants,  and  Henry  Sharp,  and  some  others 
•of  the  defendants  in  the  suit,  his  heirs  at  law. 

Such  proceedings  were  had  in  the  Orphans'  Court  of  the 
County  of  Warren,  that-  the  portion  of  the  land  lying  on 
*tfae  northwest  side  of  the  road,  and  on  which  was  situate  the 
new  dwelling  house,  the  aqueduct  and  spring  of  water,  was 
assigned,  part  to  the  widow  for  her  dower,  and  the  residue 
to  Henry  Sharp.  Subsequently,  by  order  of  the  same  court, 
the  commissioners,  on  the  16th  day  of  November,  1837, 
sold  to  John  Strader  and  William  M'Einney,  that  portion 
of  the  land  lying  on  the  southeast  side  of  the  public  road. 

Through  several  mesne  conveyances,  the  title  to  this  land 
sold  to  Strader  and  M*Kinney  became  vested  in  the  com- 
j)lainant.  The  date  of  the  deed  is  not  given  in  the  plead- 
ings. It  must,  however,  have  been  subsequent  to  the  third 
-of  March,  1842,  the  date  of  the  deed  to  his  immediate 
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grautor.     I  think  Cainrel  agreed  it  was  dated  the  first  of 
April,  1851. 

The  several  deeds  through  which  the  land  passed  from 
the  commissioners  to  the  complainant,  are  in  the  usual  form ; 
and  with  the  exception  of  that  of  the  commissioners,  are 
deeds  with  full  covenants. 

The  distillery  was  abandoned  some  time  before  Sharp's 
death. 

The  bill  alleges,  that  the  water  had  been  used  on  the 
premises,  now  the  complainant's,  through  the  log  aqueduct, 
from  the  year  1810,  by  Christian  Sharp,  and  by  all  who 
have  held  under  him,  up  to  the  time  it  was  interfered  with 
by  the  defendants,  on  the  first  day  of  April,  1861 ;  and  that 
the  aqueduct  had  been  repaired  duriag  that  time»  by  the 
owners  and  tenants  of  the  complainant's  land. 

The  complainant  insists  that  the  deeds  of  conveyance^ 
under  which  he  holds,  conveyed  to  the  several  grantees  all 
the  rights,  liberties,  privileges,  hereditaments  and  ajqnir- 
tenances,  that  the  said  Christian  Sharp  was  seized  and  pos- 
sessed of,  at  the  time  of  his  death,  and  that  the  flow  of 
water  through  the  aqueduct  was  a  necessary  appurtenance 
to  the  said  farm. 

He  claims  the  right  to  the  use  of  the  water  whea  it  is  not 
needed  on  the  land  above  the  road,  and  not  exhausted  there 
through  the  upright  for  that  purpose,  and  that  he  has  a 
right  to'go  upon  the  land  of  Elizabeth  M.  Sharp  and  Henry 
Sharp  to  repair  the  aqueduct.  He  also  claims  these  privi- 
leges by  virtue  of  the  possession  and  enjoyment  of  those 
under  whom  he  holds  for  more  than  twenty  years. 

Can  the  complainant  maintain  these  rights  as  an  easement 
upon  the  lands  of  Elizabeth  and  Henry  Sharp  ?  If  so,  he 
must  claim  this  easement  by  one  of  two  ways,  or  both — ^by 
grant,  or  adverse  possession  for  twenty  years,  which  implies 
a  grant  To  these  two  modes  of  acquiring  an  easement, 
there  has  been,  by  some  jurists,  added  that  hy  necessit$(. 
As,  where  a  man  grants  land  in  the  middle  of  his  field — by 
necessity,  a  right  of  way  to  the  land  granted  exists  over  the 
grantor's  land.    But  this  mode  of  acquisition  may  properly 
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be  classed  under  the  head  of  title,  or  right,  by  grant.  It 
flows  by  necessity  from  the  grant— it  is  incident  to  the 
thing  granted.  It  is  the  construction  put  by  legal  tribunals 
-upon  the  grant,  in  conformity  to  the  well  established  prin- 
ciple of  law,  that  where  a  man  grants  a  thing  he  grants 
with  it  every  thing  necessary  to  its  enjoyment.  (See  note 
in  1  Saund.  Rep.  823.*) 

In  this  case,  there  can  be  no  pretence  of  an  uninterrupted 
tadverse  poasession  and  enjoyment,  by  the  complainant  or  of 
tluDfle  under  whom  he  holds,  for  a  period  of  twenty  years. 
The  titles  of  the  farm  now  owned  and  occupied  by  the  com- 
plainant, and  of  that  on  which  Uie  aqueduct  is  constructed, 
w«re  united  in  Christian  Sharp.  His  title  descended  to  his 
heirs  at  law,  and  tiiere  was  no  severance  of  the  title,  until 
the  commissioners  set  off  the  land  above  the  road  to  the 
widow  and  Henry  Sharp,  in  1836.  Of  course,  no  adverse 
posaession  or  ei^yment  conld  have  commenced  until  then. 

Did  the  right  to  this  easement  pass  by  the  deed  from  the 
coAmmssionera  to  Strader  and  M'Kinney  ?  If  it  did,  it  now 
vQsto  in  the  complainant,  bjr  the  subsequent  conveyances, 
nniiw  which  he  holds  his  title. 

The  deed  is  in  the  usual  form.  It  is  a  deed  without  cove- 
nants of  wariranty ;  and  it  convoys  all  the  right,  title  and 
int9rest,  in  tiie  land  of  which  Christian  Sharp  died  seized, 
together  with  all  the  privileges,  hereditaments  and  appur- 
tenance? thejreunto  belonging. 

It  was  insisted,  on  behalf  of  the  defendants,  that  when 
the  title  was  united  in  the  heirs  of  Christian  Sharp,  there 
<x>uld  be  no  sudi  thing  as  an  easement  existing  as  applicable 
to  this  aqueduct.  This,  from  the  very  definition  of  the 
term,  must  be  so.  An  easement  is  a  service  or  convenience 
which  one  neighbor  has  of  another,  without  profit ;  as  a 

*  A  WA7  of  neoMfiij,  when  the  nature  of  it  ia  considered,  will  be  found  to  be 
nothing  else  but  a  way  6^  grunt.  It  derives  its  origin  fh>m  a  grant  For  there 
.MMato  he  no  diffwence  when  a  thing  is  granted  bj  trprett  leordtf  or  when  by 
ff^irmlinn  of  law  it  pefjoi  M  ineident  to  the  grant.  In  the  latter  ease  it  would  be 
%  s«p«rfla<mf  and  inoperative  olaase  in  the  deed  to  convey  the  incident  by  express 
iMff<di  of  grant,  being  only  expre9»io  eorum  quc&  taeita  tntunt;  therefore,  in  both 
th»frcraf  if  the  foundation  of  the  title. 
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right  of  way,  water  course,  or  washing  place  on  another's 
ground.     (Jacobs'  Law  Die,  title,  Easement.) 

But  although  a  man  can  have  no  easement  on  his  own 
land,  yet  by  the  very  severance  of  the  title,  and  by  his 
conveying  a  part  of  the  land  to  another,  he  may  create,  by 
necessity,  an  easement  in  that  part,  the  title  to  which  re- 
mains in  him.  The  familiar  case  of  the  man  who  sell^  land 
in  the  middle  of  his  field,  so  that  there  can  be  no  access  to 
it  except  through  the  grantor's  land,  illustrates  this:  ex 
necessitate^  an  easement  exists  the  moment  he  makes  the 
grant,  and  the  grantee  has  the  advantage  and  convenience 
of  a  right  of  way  over  his  grantor's  land.  It  matters  not 
by  what  word  or  words  in  the  grant  it  is  created,  or  whether 
we  call  it  an  easement  by  grant,  by  necessity,  or  by  the  ope- 
ration of  law,  a  court  will  declare  it  to  exist. 

If,  while  there  was  a  unity  of  title  in  the  heirs  of  Chris- 
tian Sharp,  they,  or  the  commissioners  appointed  by  law  tp 
divide  the  estate,  (which,  as  to  the  principle  involved,  is  the 
same  thing,)  had  granted  the  land  now  owned  by  the  com- 
plainant, with  the  water  through  this  conduit  in  use  at  the 
time,  the  conduit  would  have  passed  by  the  grant,  if  neces- 
sary for  the  enjoyment  of  the  property.  And  it  matters  not 
under  what  particular  words  in  the  grant  it  would  have 
passed,  whether  under  the  word  appurtenances,  or  quasi 
appurtenant,  or  not.  Although  it  did  not  exist  before,  yet 
it  would  have  been  created  by  the  grant  ex  necessitate. 
The  principle  is  the  same  as  that  which  governs  in  reference 
to  the  right  of  way  referred  to.  As  to  what  this  necessity 
may  be,  I  would  adopt  the  views  of  Lord  Mansfield  in  the 
case  of  Morris  v.  Edgington,  3  Taunton's  Rep.  31,  in  which 
case  it  was  decided  a  right  of  way  was  created  by  the  grant, 
though  not  in  express  terms.  He  remarks, ''  I  say  nothing 
as  to  what  is  a  way  of  necessity,  I  know  not  how  it  has 
been  expounded,  but  it  would  not  be  a  great  stretch  to  call 
that  a  necessary  way,  without  which  the  most  convenient 
and  reasonable  mode  of  enjoying  the  premises  could  not  be 
had."  In  this  case  of  Morris  v.  Edgington,  the  court  say, 
'that  no  way  or  other  easement  can  subsist  in  land  of  which 
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there  is  a  unity  of  possession.  Yet  their  decision  in  the 
case  was  this.  A  lease  demised  a  messuage  consisting  of 
two  parts,  separated  by  intervening  reserved  lands,  sub- 
jected only  to  a  specific  right  of  way  for  the  lessee  to  a 
third  building  for  a  specific  purpose,  which  reservation, 
strictly  interpreted,  would  preclude  him  from  all  access  to 
the  one  part,  which  was  accessible  only  by  crossing  the 
reserved  land,  in  one  of  two  directions,  the  one  by  entering 
it  from  the  residue  of  the  demised  premises ;  the  other,  and 
far  the  more  convenient,  by  entering  it  from  a  public  street ; 
held,  that  the  lessee  was  entitled  to  a  way  across  the  re- 
served land  from  the  public  street  to  that  part. 

In  the  case  of  Blaincs,  lessee,  v.  Chambers,  1  S.  &  R. 
16^,  the  court  decided,  that  by  a  devise  of  a  mill,  with  the 
appurtenances,  the  right  to  the  use  of  the  water,  and  the 
right  to  the  piece  of  land  which  was  used  with  the  mil? 


In  5  S.  &  R.,  Pickering  v.  Staples,  a  water  right  passed 
by  the  word  appurtenances,  which  was  considered  as  com- 
prehensive of  the  water  right  as  if  the  privilege  of  using 
the  water  had  been  expressly  inserted  in  the  conveyance ; 
even  though  the  vendor  declared,  when  he  executed  the 
conveyance,  that  he  neither  bought  nor  sold  the  water 
right. 

In  the  case  of  the  New  Ipswicli  Woollen  Factory  v. 
Batcheldor,  S  N.  H.  Rep.  190.  A  grantor  conveyed  by 
deed  a  tract  of  land,  described  by  metes  and  bounds,  with 
a  mill  upon  the  same ;  and,  at  the  time  of  the  conveyance, 
there  was  a  race-way  to  conduct  the  water  from  the  mill, 
running  along  the  side  of  the  natural  stream,  beyond  the 
land  granted,  into  other  land  of  the  grantor,  and  then  dis- 
charging the  water  into  the  natural  stream,  and  which  race- 
way had  been  used  with  the  mill  several  years,  and  was 
necessary  to  the  convenience  of  the  mill.  It  was  held,  that 
the  right  to  have  the  water  flow  off  through  the  whole 
extent  of  the  race-way  passed  as  appurtenant  to  the  mill. 
It  was  put  on  the  ground  of  necessity.  The  Judge  saysj 
**  the  case  finds  that  the  race-way  was  necessary  for  the  cprt- 
venient  working  of  the  mill." 
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Sec  these  cases  cited  in  Angel  on  Water  Courses,  44 : — 
Leonard  v.  White,  7  Mass.  8;  3  Kent,  420;  U.  S.  v.  Apple- 
ton,  I  Sum.  492  ;  Story  v.  Ollin,  12  Mass.  157  ;  Swamburgh, 
9  Bug.  305 ;  Gompton,  1  Price,  27  ;  Robins  v.  BarneSi  Hob. 
131 ;  1  B.  &  P.  374  (note);  Grant,  17  Mass.  443;  1  Sum. 
503 ;  Hewlin,  7  Dowl.  &  Ryl.  783 ;  S.  C,  5  B.  &.  C,  221 ; 
Bulst.  339. 

In  the  case  of  Johnson  v.  Jordan,  2  Metcalf,  234,  where 
a  similar  question  arose.  Gh.  J.  Shaw  says,  it  is  a  mat- 
ter of  contract,  and  must  depend  entirely  upon  the  con- 
Btruction  of  the  conveyance,  and  then  the  question  recuxB 
what  construction  the  court  will  put  upon  a  conveyance, 
when  the  intention  of  the  parties  in  this  respect  is  not  ex- 
pressed in  terms.  He  concludes  it  must  be  governed  by 
the  well  settled  rule  of  construction,  that  the  grant  of  any 
principal  thing  shall  be  taken  to  carry  with  it  all  that  is 
necessary  to  the  beneficial  enjoyment  of  the  thing  granted, 
and  which  it  is  in  the  power  of  the  grantor  to  convey. 

10  S.  &  R.  63,  Strickler  v.  Todd.  By  conveyance  of  a 
mill^  the  whole  right  of  water  eiyoyed  by  the  grantor  as 
necessary  to  its  use,  passes  along  with  it  as  a  necessary 
incident. 

Shepherd^s  Touchstone,  89,  says,  by  the  grant  of  mills,  the 
waters,  flood-gates,  and  the  like  that  are  of  necessary  use 
to  the  mill  do  pass. 

Now,  in  these  cases  cited,  no  easements  existed  prior  to 
the  grants.  None  were  expressly  created  by  the  grants; 
but  they  were  necessary  to  the  beneficial  eiyoyment  of  the 
thing  granted,  and  the  law  created  them.  They  were  within 
the  intent  of  the  parties,  and  passed  as  incident  to  the  thing 
granted. 

Gomyn's  Dig.  vol.  4,  under  title  Grant,  E.  11,  what  as  in- 
cident? So  by  the  grant  of  any  thing  conceditur,  et  id  sine 
quo  res  ipsa  haberi  non  debet :  as  if  one  grants  his  trees,  the 
grantee  may  enter  upon  his  lands  for  the  cutting  down  and 
carrying  them  away,  E.  9.  By  a  grant  cum  pertifuntiis. 
By  the  grant  of  a  messuage  cum  pertineniiis,  a  conduit,  with 
water  pipes  to  it,  enjoyed  any  time,  passes.  So  in  Bacon's 
Ab.  title  Grant,  4.    Both  Bacon  and  Gomyn  refer  to  the 
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case  of  Nicholas  v.  Chamberlain,  2  Croke's  Rep.  121,  where 
it  was  held  by  all  the  court  upon  demurrer,  that  if  one  erect 
a  house,  and  build  a  conduit  thereto,  in  another  part  of  liis 
land,  and  convey  water  by  pipes  to  the  house,  and  after- 
wards sell  the  house  with  the  appurtenances,  excepting  the 
land,  or  all  the  land  to  another,  reserving  to  himself  the 
house,  the  conduit  and  pipes  pass  with  the  house ;  because 
it  is  necessary,  et  quasi  appendant  thereto ;  and  he  shall 
liave  liberty  by  law  to  dig  in  the  land  for  amending  the  pipes, 
or  making  tiiem  new,  as  the  case  may  require.  So  it  is  if  a 
lessee  for  years  of  a  house  and  land  erect  a  conduit  upon 
the  land,  and  after  the  term  determines,  the  lessor  occupies 
Aem  together  for  a  time,  and  afterwards  sells  the  house 
with  the  apimrtenanees  to  one,  and  the  land  to  another,  the 
Twdee  shall  have  the  conduit  and  pipes,  and  liberty  to 
ttnead  tbna.  See  also  ease  of  Ardier  v.  Bennett,  1  Le- 
vinz's  Rep.  181. 

Wliether,  therefore^  by  the  grant  the  easement  passes,  will, 
I  Odsky  d^)ead  ^poo  the  questicm,  whether  it  is  necessary  for 
title  eigopnent  of  the  thing  grwted,  unless  by  express  terms 
it  i9  embraced  in  the  grant,  or  unless  according  to  the  tech- 
nical  definitioQ  of  the  term  appurtenaooes  it  is  appurtenant 
to  the  land. 

Let  OS  i^ply  the  principle  to  the  case  in  hand.  It  ap- 
pears by  the  bill  itself,  that  the  main  object  of  the  conduit 
was  for  the  convenience  of  the  dwelling  house  on  the  land 
of  Maria  and  Henry  Sharp,  and  that  Christian  Sharp  him- 
self, and  those  who  have  since  held  under  him  and  occupied 
that  dwelling,  always  used  the  water,  in  part,  or  the  whole 
of  it,  at  their  pleasure,  and  without  any  reference  to  the 
buildings  on  the  complainant's  land.  It  is  true,  the  use  of 
the  water  thus  conveyed  is  shown  to  be  of  convenience  to 
the  complainant,  but  by  no  means  to  approach  that  necessity 
referred  to  in  the  cases  cited.  The  natural  water  course, 
from  the  head  of  which  the  pipes  are  laid,  runs  through  the 
complainant's  land,  and  not  far  distant  from  his  dwelling 
and  otiber  buildings ;  and  it  does  not  appear  but  that  he  may 
have  the  same  benefit  of  the  water  for  all  the  purposes  for 
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which  it  is  required,  without  receiving  it  through  the  arti- 
ficial channel  in  question. 

But  again.  Although  there  was  a  unity  of  title  to  both 
tracts  of  land,  in  the  heirs  of  Christian  Sharp,  it  was  severed 
when  the  commissioners  set  apart  that  portion  of  it  on  the 
northwest  side  of  the  road  to  the  widow  and  Henrj  Sharp. 
Their  rights,  and  the  incumbrances  upon  the  land  assigned 
them,  were  the  same  precisely,  as  if  Christian  Sharp  had 
conveyed  the  land  to  them  in  his  life  time.  Now,  if  Chris- 
tian Sharp,  in  his  life  time,  had  conveyed  to  the  defendants 
the  lauds  they  now  hold,  would  he  have  had  the  easement 
now  contended  for,  unless  he  had  expressly,  in  his  deed  to 
them,  reserved  it?  None  of  the  cases  referred  to  go  thiB 
far,  unless  the  one  in  2  Croke.  But  I  think,  in  such  ease. 
Christian  Sharp  could  not  have  claimed  the  easement;  and 
for  the  reason  that  no  man  shall  derogate  from  his  own 
grant.  And  in  the  case  of  Swansborough  t;.  Coventry,  9 
Bing.  305,  the  C.  J.  remarks,  that  upon  this  principle  it  is 
well  established  by  the  decided  cases,  that  where  the  same 
person  possesses  a  house  having  the  actual  use  and  enjoy- 
ment of  certain  lights,  and  also  possesses  the  adjoining  land, 
and  sells  the  house  to  another  person,  although  the  lights 
be  new,  he  cannot,  nor  can  any  one  who  claims  under  him, 
build  upon  the  adjoining  land,  so  as  to  obstruct  or  intercept 
the  enjoyment  of  those  lights.  When,  therefore,  the  com- 
missioners assigned  this  land  to  the  widow  and  Henry, 
they  took  it  free  from  any  such  incumbrance  as  that  now 
claimed ;  and  the  other  heirs,  in  whom  remained  the  title  to 
the  land  on  the  southeast  side  of  the  road,  or  their  grantees, 
could  not  claim  the  easement  now  set  up  by  the  com- 
plainant. 

Independent  of  this  view  of  the  case,  there  is  nothing  in 
any  of  the  matters  set  up  by  the  complainant,  which  gives 
him  any  equitable  claim  to  the  interference  of  this  court. 

Admitting  the  fact,  that  Hopeful  Hepburn,  while  he  owned 
the  land  now  of  the  complainant,  repaired  the  conduit ;  at 
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bt6t,  it  was  but  a  license  which  was  revocable  at  pleasure ; 
or  if  the  expenditures  made  by  him  were  of  such  a  charac- 
ter as  would  create  an  equity  entitling  him  to  the  enjoy- 
ment and  benefit  of  his  expenditures,  it  attached  only  to 
him^  personally,  and  cannot  be  claimed  by  his  assigns.  (See 
cases  cited  in  2  vol.  Am.  Leading  Gases,  736.) 

But  the  bill  itself  alleges,  that  Hopeful  Hepburn  relaid 
the  pipes,  with  the  consent  of  Elizabeth  Maria  Sharp  and 
Henry  Sharp.  If  it  was  with  their  consent,  surely  he  or  his 
grantees  cannot  take  advantage  and  make  use  of  that  con- 
sent, as  an  evidence  of  an  existing  legal  right. 

Hie  complainant  can  claim  nothing  under  the  idea,  that 
a  valuable  consideration  was  paid  for  the  right  now  claimed 
by  Strader  and  M^Einney  when  they  purchased  of  the  com- 
missioners. It  is  not  alleged  that  they  supposed  they  were 
purchasing  any  such  right ;  and  the  answer  states,  that  in 
order  that  no  misapprehension  might  exist,  one  of  the  com- 
missioners, on  the  day  of  sale,  requested  that  the  water 
might  be  shut  off  from  the  pipes  leading  to  the  complain- 
ant's land — ^that  it  was  in  fact  shut  off,  and  was  not  running 
there  on  that  day. 

It  is  incidentally  mentioned  in  the  bill,  that  by  drawing 
off  the  water  at  the  fixture  called  the  upright,  by  which  its 
flow  through  the  pipes  to  the  complainant's  land  is  pre- 
vented, it  commingles  with  the  drippings  from  the  barn- 
yard, runs  down  the  public  road,  and  emptying  into  the 
main  channel,  so  corrupts  the  water  as  to  render  it  unfit  for 
use  on  the  complainant's  land.  The  complainant  has  a  right 
to  the  flow  of  the  water  through  the  natural  channel,  sub- 
ject to  such  use  of  it  by  the  defendants,  Elizabeth  and 
Henry  Sharp,  as  not  to  deprive  the  complainant  of  its  bene- 
fits. But  the  bill  is  not  framed  for  protection  in  such  a 
case. 

It  appears  that  Butler  Thomas  and  William  S.  Crcvoling, 
two  of  the  defendants,  have  no  interest  in  the  land  on 
which  the  easement  is  claimed — that  they  were  the  active 
individuals  in  taking  up  the  logs,  and  interrupting  the  flow 
of  the  water.    They  admit  they  were  volunteers,  and  acted 
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without  authority  from  any  one,  and  the  other  defendants 
deny  ever  having  authorized  them  to  commit  the  acts  com- 
fdained  of. 

The  injunction  as  to  Thomas  and  Groveling  is  retained, 
^d  a^  to  the  other  defendants,  let  an  order  be  made  dis- 
solving the  injunction. 
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WtLUAic  A.  BitEARLET  tt  d.  V.  Mart  Akn  Brbarlgt  rif 
d.j  Executrix  and  Executor  of  Sabiuel  Brearlet. 

lhkCT«  a  testator  gave  to  his  wife  absolutely  a  provision  in  real  and  personal 
e«tate,  and  also  an  annuity  of  $400  dnring  life,  to  be  paid  by  bis  ezeontors,  and 
ibcn  enpowered  tiie  exeentors  to  sell  tbe  residve  of  bis  real  estate,  and  to  rent 
it  till  sold,  directing  tbem  to  invest  tbe  proceeds  of  the  sales  of  real  and  par* 
Mnal  estate,  and  all  moneys  received  by  them  from  any  other  source,  until 
needed  for  carrying  into  effect  the  provisions  of  the  will,  and  then  gave  to  each 
of  his  two  children  $600,  to  be  paid  out  of  the  fhrst  moneys  in  hands  of  the 
executors,  after  paying  debts,  funeral  expense^  and  providing  for  the  bequest 
to  his  wife,  and  then  directed  the  residue  of  personal  estate  remaining  in  the- 
hands  of  the  executors  at  his  wife's  decease,  and  all  the  real  estate  then  remain- 
ing untold,  to  be  divided  equaHy  between  his  two  children,  and  the  persooat 
estate  bdng  more  than  suiBcient  to  pay.  the  debts,  expensee,  legacies,  and  pro* 
vide  for  the  annuity.    HtM, 

1.  That  the  children  were  not  entitled  to  the  surplus  of  the  personal  estates  tO) 
after  the  death  of  the  wife. 

2.  That  the  executors  had  a  mere  naked  power  to  sell  so  mueh  of  the  real  estate  aa 
might  be  necessary  to  answer  the  speoiflo  purposes  of  the  will,  but  no  interest 
in  the  land  itsetf,  and  that  the  title  thereto,  at  the  testator's  death,  vested  in 
bit  two  children  as  heirs  at  law. 

3.  That  there  being  tnficient  penoaal  estate  to  pay  debts,  expenaes,  legacies,  aoit 
provide  for  the  annuity,  the  exeontors  had  no  further  power  over  the  real  estate^ 
and  must  account  for  the  rents  received,  and  the  proceeds  of  land  sold,  before- 
ftliag  the  bill. 

4.  That  the  rents  and  proceeds  of  sales  of  tiie  real  estate,  did  not,  by  the  doctrine 
of  conversion,  become  personal  estate  in  the  hands  of  the  executors. 

b.  That  where  the  intention  of  the  testator  violates  no  principle  of  law  or  mo* 
ralitj,  it  is  the  only  guide  in  giving  effect  to  a  will,  notwithstanding  it  may  be 
unreasonable,  and  where  the  intention  is  clear,  the  situation  of  the  testator,  or 
of  his  famQy,  or  property,  will  not  be  taken  into  consideration,  but  where  taking 
the  whole  wQl  together,  tbe  intention  is  not  clear,  such  a  construction  will  be 
adopted  as  will  relieve  against  a  hardship,  and  lead  to  a  just  and  proper  result. 

This  bill  wfts  filed  to  obtain  a  judicial  constmction  of  a 
will. 

The  facts  of  the  case,  so  far  as  necessary  for  its  clear  un- 
derstanding, appear  in  the  opinion  of  the  Chancellor. 

Messrs.  Beashy  and  P.  D.  Vroam  for  complainants. 
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Messrs.  banning  and  W.  Halsted  for  defendants. 

The  Chancellor,  Samuel  Brearly,  late  of  the  citj  of 
Trenton,  deceased,  by  his  last  will  and  testament,  bearing 
date  the  25th  day  of  September,  A.  D.,  1846,  made  the  fol- 
lowing disposition  of  his  estate : — 

First.  He  ordered  the  payment  of  all  his  debts  and  funeral 
expenses  as  soon  as  convenient  after  his  decease. 

Second.  He  gave  to  his  wife  Mary  Ann,  in  fee  simple,  his 
house  and  lot  of  land,  in  Trenton,  where  he  resided  at  his 
decease,  in  lieu  of  dower. 

Third.  He  gave  to  his  said  wife  all  the  furniture  and 
household  goods,  and  his  library,  as  the  same  were  in  his 
house  at  his  death. 

Fourth.  He  gave  to  his  said  wife  the  annual  sum  of  )400, 
to  be  paid  to  her  by  his  executors,  in  quarterly  payments  of 
one  hundred  dollars  each,  from  the  time  of  his  decease, 
during  the  term  of  her  natural  life. 

The  fifth  clause  is  in  these  words,  "  It  is  my  will,  and  I  do 
hereby  for  that  purpose,  authorize  and  empower  my  executors 
hereinafter  mentioned,  to  sell  all  my  estate,  botti  real  and 
personal,  excepting  such  parts  thereof  as  are  disposed  of, 
either  at  public  or  private  sale,  as  fhey  may  deem  adviseable 
— the  said  real  estate  to  be  rented  at  their  discretion,  until 
such  time  as  a  jGeiir  price  can  be  obtained  for  the  same,  or  any 
part  thereof,  and  when  the  same,  or  any  part  thereof,  shall  be 
sold,  to  make,  execute  and  deliver  unto  the  purchaser  or  pur- 
chasers thereof,  good  and  sufficient  deed  or  deeds  of  convey- 
ance in  fee  simple  for  the  same.  And  I  do  further  devise 
and  request  my  said  executors,  that  all  the  monejrs  arising 
from  the  sales  of  my  real  and  personal  estate,  or  which  shall 
come  to  their  hands  from  any  other  source  or  sources  what- 
soever, shall  be  placed  at  interest  on  good  freehold  security, 
at  the  disci*etion  of  my  executors,  until  such  time  as  the  same, 
or  any  part  thereof,  shall  be  needed  for  the  purpose  of  carry- 
ing into  eflFect  the  provisions  of  this  my  last  will  and  testa- 
ment." 
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Sixth.  He  gives  to  his  daughter  Eliza  Ann  English,  wife 
of  Thomas  R.  English,  and  to  his  son  William  Armstrong 
Brearley,  the  sum  of  five  hundred  dollars  each,  to  be  paid 
them  by  his  executors,  out  of  the  first  moneys  they  shall  have 
in  hand,  from  his  estate,  after  paying  his  debts  and  funeral 
expenses,  and  providing  for  the  bequest  in  favor  of  his  wife. 
The  seventh  clause  of  the  will  is  in  these  words,  *'  It  is  my 
will,  and  I  do  hereby  order  and  direct,  that  the  residue  of 
my  personal  estate  remaining  in  the  hands  of  my  executors 
at  the  decease  of  my  wife  Mary  Ann,  and  all  my  real  estate 
which  shall  remain  unsold  at  the  time  of  her  decease,  shall 
be  equally  divided  between  my  said  daughter  Eliza  A.  Eng- 
lish,' and  my  son  William  Armstrong  Brearley,  share  and 
share  alike."  ^ 

And  he  appoints  his  said  wife  executrix,  and  Isaac  W. 
Lanning  executor  of  his  said  will. 

The  bill  is  filed  by  the  two  children  named  in  the  will, 
William  A.  Breai*ley  and  Eliza  Ann  English,  and  by  Thomas 
English,  the  husband  of  Eliza  Ann. 

The  object  of  the  bill  is  to  obtain  a  judicial  construction 
of  the  will. 

The  complainants  insist,  that  after  payment  of  the  lega- 
cies, and  appropriating  a  fund  sufficient  to  secure  the  pay- 
ment of  the  annuity  to  the  widow,  they  are  entitled  at  once 
to  the  residue  of  the  real  and  personal  estate;  and  they 
further  ask,  in  case  the  court  should  be  of  opinion  they  are 
not  now  entitled  to  this  residue,  that  the  executor  and  exe- 
cutrix may  be  decreed  to  pay  them  the  interest  on  the  said 
residue,  at  such  times  as  the  same  shall  arise,  and  in  such 
manner  as  shall  be  deemed  right  and  equitable. 

The  defendants  have  answered  the  bill,  and  they  insist  that 
the  complainants  are  not  entitled  to  any  part  of  the  estate, 
except  their  said  legacies  of  $500  each,  until  the  death  of 
the  executrix,  the  testator's  widow.  The  case  is  submitted 
upon  the  bill  and  answer. 

It  appears  by  the  pleadings,  that  the  said  William  and 
Eliza  are  the  only  children,  and  heii-s  at  law  of  the  testator ; 
that  immediately  upon  the  testator's  death,  the  executor  and 
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executrix  possessed  themselves  of  the  personal  estate;  that 
since  that  period  they  have  collected  the  rents  and  profits  of 
the  real  estate,  and  have  sold  a  small  part  of  the  real  estate, 
the  proceeds  amounting  to  four  hundred  dollars ;  that  they 
have  paid  tlie  specific  legacies  and  debts,  amounting  to  three 
thousand  nine  hundred  and  sixty-nine  dollars  and  nineteen 
cents ;  that  the  personal  estate  is  valued  at  about  seventeen 
thousand  dollars,  and  the  real  estate  at  about  eighteen 
thousand  dollars. 

It  was  argued  by  the  complainants'  counsel,  that  there  is 
nothing  in  the  situation  of  the  testator's  property,  nor  is  any 
thing  disclosed  or  suggested  in  the  circumstances  or  charac- 
ter of  his  children,  to  suggest  the  propriety  of  postponing 
the  enjoyment  of  their  large  portion  of  this  estate,  until  the 
death  of  the  widow. 

They  are  his  only  children,  and  heirs  at  law.  He  intended 
they  should  have  the  bulk  of  his  estate,  and  yet  by  such  post- 
ponement, they  take  it  upon  the  happening  of  an  event, 
which  may  not  occur  during  their  life  time.  The  widow  is 
the  step-mother  of  these  children,  and  of  middle  age.  The 
testator  did  not  intend  to  place  his  daughter  Eliza's  share 
beyond  the  reach  of  her  husband,  nor  was  it  any  want  of 
confidence  in  his  son  that  induced  him  to  make  such  a  post- 
ponement. This  is  apparent  from  the  consideration,  that  his 
widow's  death  might  have  followed  soon  after  his  own,  and 
yet  he  makes  no  provision  to  place  the  property,  in  such  an 
event,  beyond  the  immediate  control  of  his  son,  or  son-in-law. 
In  other  respects,  the  testator  seems  to  have  disposed  of  his 
property  in  a  manner  which  is  reasonable  and  unobjectiona- 
ble ;  and  liberal  towards  those  for  whom  he  was  bound  to 
provide. 

But,  however  unreasonable  in  any  respect  the  will  may  be, 
it  is  the  will  of  the  testator  we  must  execute.  If  it  violates 
no  principles  of  law  or  morality,  the  testator's  intention  must 
be  our  only  guide  in  giving  eflFect  to  it.  We  cannot  alter  it 
for  the  purpose  of  making  it  more  liberal  or  just,  according 
to  our  estimate  of  liberality  and  justice. 

If  the  language  is  not  ambiguous,  and  the  intention  is  sig- 
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nified  by  apt  words  and  phraseology,  there  is  no  room  for 
<X)n8tniction.  It  is  not  proper  for  the  court  first  to  deter- 
mine what  the  will  ought  to  be,  and  then  exercise  its  inge- 
nuity in  producing  such  a  result.  The  testator  has  the  right, 
by  law,  to  dispose  of  his  property  arbitrarily,  and  without 
giving  reasons  for  the  disposition  he  makes  of  it.  If  there 
was  any  ambiguity  of  language  or  phraseology,  to  make  it 
doubtful  what  the  intention  of  the  testator  was ;  the  absence 
-of  all  motive  apparent  on  the  face  of  the  will,  or  derived 
from  the  situation  or  circumstances  of  his  family,  to  induce 
him  to  make  such  sudi  a  postponement,  would  be  entitled  to 
great  weight  in  controlling  the  construction.  But  if  no  such 
ambiguity  exists,  it  is  not  entitled  to  any  consideration. 

The  complainants  insist  that  by  a  fair  construction  of  the 
will,  the  debts  and  legacies  having  been  paid,  and  a  fund 
approriated  sufficient  to  secure  the  widow's  annuity,  they  are 
entitled  now  to  all  the  estate,  real  and  personal,  except  that 
fund — ^that  when  the  testator  directed,  in  the  seventh  clause 
of  his  will,  the  residue  of  his  estate  to  be  equally  divided 
between  his  two  children  on  the  death  of  his  widow,  the 
word  reHdye  referred  to  the  particular  fund  appropriated  for 
the  annuity,  and  which  necessarily  must  remain  in  the  execu- 
tors' hands,  until  the  happening  of  that  event. 

In  support  of  this  construction,  the  phraseology  of  the 
fifth  clause  of  the  will  is  relied  on. 

This  clause  directs  the  executor  and  executrix  to  sell  all  the 
real  and  personal  estate  not  specifically  disposed  of— to  rent 
the  real  estate  until  such  time  as  a  fair  price  can  be  had  for  it 
— to  sell  and  give  deeds  for  it,  at  their  discretion,  or  any  part . 
thereof— and  to  place  out  all  monies  arising  from  such  sales 
*of  his  real  and  personal  estate,  or  which  shall  come  to  their 
hands  from  any  source  whatever,  at  interest,  on  good  free- 
hold security.  Then  follows  this  language — "  at  the  discre- 
tion of  my  executors,  until  such  time  as  the  same,  or  any 
part  thereof,  shall  be  needed  for  the  purpose  of  carrying  into 
effect  the  provisions  of  this  my  last  will  and  testament."  It 
is  argued,  that  the  words,  "  or  any  part  thereof, ^^  plainly  in- 
dicate that  the  testator  had  in  Aiew  the  provisions  of  his 
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will,  which  required  only  a  part  of  his  estate,  and  conse- 
quently did  not  refer  to  the  final  distribution  of  his  property^ 
when  not  a  part  only  would  be  wanted,  but  the  whole  resi- 
due, for  the  purpose ;  that  if  a  part  only  of  the  proceeds  of 
such  sales  of  the  real  and  personal  estate  should  be  needed 
for  the  annuity,  the  specific  legacies  and  debts — the  direc- 
tions to  the  executors  being  to  rent,  sell  and  invest,  until 
such  time  as  the  whole,  or  any  part,  should  be  wanted  to  an- 
swer the  purposes  of  the  will — when  a  part  answers  these 
purposes,  the  complainants  are  entitled  to  the  residue. 

This  is  a  very  critical  argument.  I  think  it  is  satisfacto- 
rily answered,  by  a  reference  to  the  fact,  that  in  the  next 
clause  of  the  will,  the  testator  gives  to  his  son  and  daughter 
each  a  legacy  of  five  hundred  dollars,  and  the  time  when 
they  are  to  receive  it,  and  the  circumstances  under  which  it 
is  to  be  paid,  (for  it  is  after  all  the  bequests  and  legacies  are 
secured  and  paid,)  is  the  very  time,  and  under  the  exact  state 
of  things,  when,  and  upon  which,  they  would  be  entitled, 
upon  the  construction  insisted,  to  the  whole  of  the  residue,, 
real  and  personal.  The  testator  directs  these  legacies  of  five 
hundred  dollars  each,  to  be  paid  them,  after  his  debts  are 
paid,  and  after  provision  has  been  made  for  the  annuity  in 
favor  of  his  wife.  If  he  intended  they  should  have  at  that 
time  the  whole  residue  of  his  estate,  except  the  annuity  fund^ 
amounting  to  upwards  of  $20,000,  how  is  this  particular  be- 
quest to  them  accounted  for,  and  reconciled  with  such  inten- 
tion ? 

But  it  is  further  argued,  that  the  testator,  when  he  orders 
and  directs  the  residue  of  his  estate,  at  the  death  of  his  wife,, 
to  be  divided  between  his  son  and  daughter,  the  residue  re- 
ferred to  is  the  fund  appropriated  by  the  executors  to  secure 
the  annuity  to  the  widow. 

If  this  is  so,  tlien  the  testator  died  intestate  as  to  more 
than  one  half  of  his  estate.  The  whole  estate  is  estimated 
at  thirty-five  thousand  dollars.  The  legacies  amount  to 
about  fifteen  hundred  dollars,  and  the  debts  and  expenses  say 
four  thousand  dollars.  Taking  a  fund  of  eight  thousand 
dollars  to  secure  the  annuity,  and  there  is  upwards  of  twenty 
thousand  dollars  of  the  estate  undisposed  of  by  the  will.. 
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And  i^in,  the  testator  defines  this  residue  which  is  to  be 
divided  at  the  death  of  his  widow,  to  be  the  personal  estate 
in  the  hands  of  the  executors  at  her  death,  and  all  the  real 
estate  remaining  unsold.  He  meant  then  something  more^ 
by  the  residue^  than  the  fund  referred  to. 

Butvl  have  taken  a  view  of  this  will,  which  is  satisfactory 
to  my  mind  and  will  afford  the  complainants  some  relief,  and 
which,  I  think,  is  in  accordance  with  the  general  intent  of 
the  testator. 

This  is  one  of  those  cases,  in  which  a  court  will  anxiously 
look  for  something,  affording  an  opportunity  to  relieve  against 
a  hardship,  which,  it  is  scarcely  possible  to  suppose,  was  fore- 
seen or  contemplated  by  the  testator  at  the  time  of  making 
his  will.  I  do  not  mean  to  be  understood  as  intimating  that 
mere  straws  should  be  caught  at,  or  any  thing  affording  a 
mere  apology,  for  the  purpose  of  granting  such  relief;  but 
where  there  is  any  solid  foundation  upon  which  we  can 
reasonably  rely  to  justify  a  construction  which  will  relieve 
the  hardship,  and  which  is  not  in  opposition  to  the  decla- 
rations of  the  testator,  but  rather  is  consistent,  and  har- 
monizes with  the  general  tendency  and  design  of  the  will, 
and  leads  to  a  result  which  commends  itself  by  its  justice  and 
propriety,  a  court  of  chancery  or  law,  will  not  hesitate  to 
avail  itself  of  ttie  opportunity  thus  afforded  of  doing  what 
is  consonant  with  equity,  and  not  opposed  to  the  principles 
and  policy  of  the  law. 

There  are  three  objects  of  the  testator's  bounty — his  wife 
and  two  children.  For  his  wife  he  provides  first,  and  libe- 
rally, and  all  the  residue  of  his  estate  he  designs  for  his  chil- 
dren— one  of  them  a  datighter  married,  and  the  other  a  son, 
upwards  of  twenty-one  years  of  age.  What  he  gives  to  his 
wife,  he  places  in  her  hands,  and  at  her  disposal  immediately. 
What  he  designs  for  his  son  and  daughter — an  estate  amount- 
ing to  upwards  of  twenty-five  thousand  dollars,  consisting  of 
real  and  personal — it  is  insisted  is,  by  his  will,  committed  to 
the  possession  and  control  of  their  step-mother  and  a  stran- 
ger, for  no  other  purpose  than  merely  to  accumulate,  exposed 
in  the  mean  time  to  great  expense  and  risk,  and  at  the  step- 
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mother's  deatli  to  be  divided  between  the  two  children. 
What  motive  the  testator  could  have  had,  under  the  circum- 
stances, so  to  disi)ose  of  his  property,  and  who  it  was  he 
intended  to  benefit  by  such  disposition,  it  is  difficult  to  con- 
ceive. It  exposes  the  estate  to  great  danger  of  loss,  and 
incurs  a  heavy  expense  to  bo  bonie  by  those  whom  .the  tes- 
tator felt,  as  his  children,  were  entitled  to  the  greater  portion 
of  his  property. 

Is  such  the  destination  of  the  pix)perty  by  the  will  ? 

It  will  be  observed  that  the  testator  makes  no  devise  of 
his  real  estate  at  his  death.  He  authorizes  his  executors  to 
^lect  the  rents,  and  to  sell  the  real  estate,  and  what  is  left 
unsold  at  his  wife's  death,  to  be  divided  equally  between  Mrs. 
English  and  his  son  William. 

It  has  been  a  subject  of  very  much  discussion,  in  what 
cases  executoi*s  take  a  fee  simple  in  trust  to  sell  under  a  will, 
or  are  invested  merely  with  a  power  of  disposition.  The 
distinction  I'csultiug  from  the  authorities  seems  to  bo  this ; 
that  a  devise  of  the  land  to  executors  to  sell  passes  the  in- 
terest in  it;  but  a  devise  that  executors  shall  sell  the  land,  or 
ihat  lands  shall  he  sold  by  the  executors,  gives  them  but  a 
power.    (1  Williams  on  Ex.  413.) 

Sagden  on  Powers,  111,  upon  an  examination  of  all  the 
cases  concludes,  that  even  a  devise  of  land,  to  be  sold  by  the 
executors,  without  giving  the  estate  to  them,  will  invest  them 
with  a  power  only,  and  not  give  them  an  interest. 

The  case  befoi-e  us  is  free  from  all  doubt.  There  is  no 
devise  to  chem  of  the  estate  ',  a  mere  naked  power  to  sell  is 
;given  them. 

Nor  does  the  power  given  them  as  to  the  rents  and  profits 
wcarry  any  interest  in  the  land. 

By  a  devise  of  the  occupation,  or  of  the  rents  and  profits 
of  the  land,  the  land  itself  is  carried  to  the  devisee.  Such 
a  gift  of  the  rents  and  profits,  or  of  the  occupation  of  the 
land,  is  considered  as  a  mere  circumlocution  to  express  the 
thing  itself.    (1  Roberts  on  Wills,  461.) 

But  here  is  no  devise  of  the  occupation,  or  of  the  rents 
-and  i)rofits.    The  power  of  the  executors  to  take  the  rents 
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is  only  by  implication.  The  language  is,  "  the  said  real 
estate  to  be  rented  at  their  discretion,  «ntil  a  fair  price  can 
be  obtained  for  the  same.-'  As  the  power  to  rent  implicf? 
the  power  to  collect  the  rents,  the  executors  possess  the 
power  of  collecting ;  but  it  will  be  seen  the  interest  given 
them  in  these  rents  and  profits,  is  very  far  from  conferring 
upon  them  any  title  to  the  land. 

The  title  to  his  real  estate,  at  the  testator's  death,  vested 
in  William  A.  Brearley  and  Eliza  Ann  English,  two  of  the 
complainants,  as  his  heirs  at  law.  They  are  in  by  descent, 
and  \f  the  executors  can  enter  upon  the  heirs  by  descent,  it 
is  only  by  the  will,  and  to  execute  a  power  conferred  upon 
them,  to  answer  some  specific  purpose  expressed  ])y  the  tes- 
tator. For,  suppose  the  testator  had  conferred  •  upon  the 
executors  a  power  to  sell,  designating  no  purposes  for  which 
such  sale  should  be  made,  the  executors  would  not  be 
authorized,  under  this  power,  to  disturb  the  heirs  in  their 
inheritance.  If  we  find  them,  in  the  further  examination  of 
this  will,  and  the  case  presented  by  it,  that  there  are  no  pur- 
poses of  the  testator  to  be  answered  by  a  further  sale  of  the 
real  estate,  the  power  of  the  executors  over  it  is  at  an  end. 

The  executors  are  authorized  by  the  will,  to  take  the  rents- 
and  profits,  and  sell  the  real  estate,  and  the  proceeds  to  apply 
for  the  purpose  of  carrying  into  effect  the  provisions  of  the 
will.  After  such  purpose  is  answered,  the  residuary  real 
estate,  if  not  otherwise  disposed  of  by  the  testator,  the  heirs 
take  by  gift  of  law,  and  not  in  consequence  of  the  testator's- 
intention. 

What  are  the  provisions  of  the  will,  to  carry  which  into 
effect,  these  executors  have  a  right  to  enter  upon  the  inheri- 
tance of  the  heirs,  and  deprive  them  of  it  ? 

The  annuity  is  provided  for  by  the  fund  set  apart  by  the 
executors,  and  the  executors  have  in  their  hands  a  large  per- 
sonal estate,  abundantly  sufiicient  to  pi-ovidc  for  any  defi- 
ciency which  might  be  occasioned  by  accident  in  tho  fund. 
The  debts  and  legacies  are  all  paid.  For  what  purpose  will 
the  executors  sell  this  inheritance  which  the  law  hascaft 
upon  those  heirs  ? 
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It  is  not  pretended,  that  there  is  any  specific  purpose 
I)ointed  out  by  the  testator ;  but  the  will  having  given  the 
oxecutors  the  power  to  sell  the  i-cal  estate,  and  then  subse- 
quently directing  the  residue  of  the  estate  to  be  divided  be- 
tween the  testator's  son  and  daughter,  upon  the  death  of  the 
widow,  it  is  insisted  that  the  executors  may  exercise  their 
power  of  sale,  merely  to  hold  the  proceeds,  and  pay  them 
over  upon  the  happening  of  the  event  alluded  to. 

With  regard  to  the  personal  estate,  it  will  be  seen,  that 
stands  on  a  very  different  footing.  The  executors  have  got 
that  into  their  possession.  They  have  a  right  to  the  posses- 
sion of  it  as  the  representatives  of  the  testator.  But  to 
oxercisc  the  jwwer  over  the  real  estate,  they  must  invade  the 
rights  of  others,  and  divest  these  complainants  of  a  title 
which  is  theirs,  not  by  the  intention  of  the  testator,  but  by 
;gift  of  law. 

Let  us  now  examine  the  residuary  claase  of  the  will,  and 
sec  what  it  embraces. 

The  testator  does  not  direct,  that  upon  the  death  of  his 
widow,  all  the  residue  of  his  real  and  personal  estate  shall 
be  equally  divided  between  his  children.  But  "  the  residue 
of  my  personal  estate  remaining  in  the  hands  of  my  execu- 
toi-s  at  the  decease  of  my  wife  Mary  Ann,  and  all  my  real 
ostate  which  may  remain  unsold  at  the  time  of  her  decease.'' 

What  is  to  Ix)comc  of  the  rents  and  profits  of  the  real 
estate,  and  the  proceeds  of  sale  ?  They  are  not  embraced 
in  this  residuary  clause,  unless  by  conversion,  the  real  estate, 
l)y  the  exercise  of  the  power  of  sale  by  the  executors,  be- 
comes personal  property.  And  this  depends  upon  the  inquiry 
involving  the  very  nice  and  intricate  doctrine  of  conversion. 

If  in  pursuing  this  inquiry  we  should  come  to  the  deter- 
mination, that  the  rents  and  profits,  and  the  proceeds  of  the 
sale  of  the  real  estate  do  not  become,  by  the  doctrine  of  con- 
version,  personal  estate  in  die  hands  of  the  executors,  but 
l)olong  to  the  heirs  at  law,  and  not  to  the  next  of  kin ;  it 
will  follow  that  these  complainants  are  entitled  to  such  rents 
and  proceeds  at  once :  because,  not  being  embraced  in  the 
residuary  clause,  and  not  being  otherwise  disposed  of  by  the 
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will,  there  is  no  pretence  that  the  enjoyment  by  them  of  this 
property  is  postponed  until  the  widow's  death.  And  it  will 
follow  further,  that  being  entitled  to  the  rents  and  profits, 
and  the  proceeds  of  the  sales,  upon  the  principle  that  the 
real  estate  would  not  take  the  character  of  personal  property 
by  being  changed  into  money,  they  are  entitled  to  the  real 
estate  itself,  and  that  the  executors  have  no  right  to  disturb 
them  in  the  enjoyment  of  it 

Did  the  testator,  by  empowering  his  executors  to  sell  his 
real  estate,  intend  it  as  a  conversion  ?  This  is  a  question  of 
intention,  to  be  determined  from  the  language  of  the  will — 
the  particular  situation  of  the  testator's  property — the  char- 
acter of  the  devisees  and  legatees,  and  all  other  circum- 
stances which  were  apparently  operating  upon  the  testator's 
mind  influencing  him  in  disposing  of  his  property. 

The  testator  has  shown  no  intent,  that  he  meant  to  dispose 
of  his  real  as  personal  estate.  There  is  no  apparent  motive, 
to  which  we  can  ascribe  an  intention  to  change  the  nature 
of  the  real  fund.  The  manner  in  which  the  power  and 
control  of  the  executors  over  the  real  estate  is  conferred 
upon  them,  is  a  circumstance  against  such  intention.  It  is 
another  circumstance,  that  the  very  individuals  who  take  the 
whole  residue  are  his  heirs  at  law.  If  there  is  a  conversion 
it  is  for  some  purpose  the  testator  had  in  view.  It  was  not 
for  the  convenience  of  distribution,  for  he  contemplates  the 
possibility  of  some  of  the  real  estate  remaining  unsold,  and 
that  he  directs  to  be  divided,  without  its  being  converted 
into  personal  estate.  And  besides,  suppose  the  death  of  his 
widow  had  followed  the  day  after  his  own,  the  whole  real 
estate  would  have  been  divided  between  these  two  children. 
The  real  estate  then  was  not  ordered  to  he  sold  for  any  such 
purpose.  In  the  case  of  Smith  v.  Glaxton  et  al.^  4  Mad.  Gh. 
Bcp.  493,  the  Vice-chancellor  says : — Where  a  devisor  directs 
his  land  to  be  sold,  and  the  produce  to  be  divided  between 
A  and  B,  the  obvious  purpose  of  the  testator  is,  that  there 
shall  be  a  sale  for  the  convenience  of  division.  But  it  is 
very  evident,  in  this  case,  the  testator  had  no  such  object  in 
view.    Did  he  intend  the  property  to  be  converted,  that  it 
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might  accumulate  in  the  liauds  of  his  executors,  for  the  ulti- 
mate benefit  of  those  for  whom  he  designed  it  ?  His  daugh- 
ter was  married,  and  Iiis  son  of  age ;  and  certainly  it  was  a 
very  precarious  mode  of  disposing  the  i)roperty  to  accumu- 
late for  their  advantage,  to  place  it  in  the  hands  of  their 
step-mother,  and  of  another  in  no  wise  of  kin  to  them. 

The  lilending  and  disposing  of  the  proceeds  of  the  real 
with  the  personal  estate,  have  been  constantly  considered  to 
affoi*d  an  argument  for  the  complete  conversion  of  the  real 
estate  into  jiersonal,  but  that  circumstance  is  not  conclusive. 
(1  Roper  on  Leg.  356.) 

It  must  still  depend  upon  the  intention  of  the  testator,  and 
thus  every  case  must  rest  in  a  great  measure  \i\yon  its  i>ecu- 
liar  circumstances. 

In  Mallabar  v.  Mallabar,  Tan)Ot's  Cases,  78,  cited  as  For- 
rester's, it  was  determined  the  blending  and  disposing  of 
the  real  and  personal  estate  amounted  to  a  conversion.  But 
that  case  was  very  different  from  the  one  in  hand.  The  tes- 
tator devised  all  his  messuages,  land  and  hcriditaments  what- 
soever to  one  sister,  her  heirs  and  assigns  forever,  ujjon 
trust,  to  sell  the  same  as  soon  as  convenient,  and  out  of  the 
proceeds  to  pay  the  debts,  and  then  certain  legacies,  and 
among  whicli  was  one  to  the  heir  at  law.  The  rest  and  resi- 
due of  liis  personal  esta.te  he  gave  to  his  sister,  the  executrix. 
The  question  arose  between  the  executrix  and  the  heir  at 
law;  the  heir  insijjting  that  there  was  a  resulting  trust  for 
his  benefit  after  the  debts  and  legacies  were  i)aid.  But  the 
Lord  Chancellor  determined  the  whole  residue  went  to  the 
executrix.  But  there  was  the  circumstance  that  out  of  this 
very  fund  a  personal  legacy  of  five  hundred  pounds  was  paid 
to  this  very  heir;  and  then  again  it  was  argued,  that  if  it 
should  be  construed  to  be  a  resulting  trust  for  the  heir,  the 
testator\s  intent  would  be  utterly  defeated ;  for  then  the  per- 
sonal estate  must  be  first  applied  in  ease  of  the  real ;  and  so 
the  executrix  would  have  but  a  troublesome  affair,  without 
any  beneiit  or  consideration,  which  could  never  l>e  the  testa- 
tor's intent. 

And  there  is  this  marked  diflference  between  tliat  case  and 
this.     The  whole  of  the  estate  was  to  be  sold  and  converted 
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into  one  fond,  showing  that  the  testator  meant,  at  all  events,  . 
that  the  whole  estate  should  be  sold  and  converted.  Bat  in 
this  case,  as  before  remarked,  the  death  of  the  widow  might 
have  prevented  the  sale  of  one  foot  of  it,  and  as  long  as  she 
lives,  the  discretion  is  left  with  the  executors  to  sell,  or  not, 
as  they  may  see  fit.  The  blending  of  the  real  and  personal 
estate  was  to  create  a  charge  upon  the  real  estate,  in  aid  of 
the  personal,  to  answer  the  special  purposes  of  his  will,  and 
not  with  any  intention  of  thereby  changing  the  real  into 
personal  estate. 

Where  a  testator  gives  his  real  and  personal  property  in 
trust,  to  be  sold  for  particular  purposes,  and  docs  not  spe- 
cifically dispose  of  the  surplus  proceeds,  but  makes  a  general 
residuary  bequest  of  his  personal  estate,  such  a  disposition 
will  not  include  the  produce  from  the  sale  of  the  land,  in  the 
absence  of  a  contrary  intention  expressed  or  inferred  from 
the  will,  and  for  this  reason :  the  surplus  of  the  real  estate 
is  not  made  personal ;  it  therefore  does  not  fall  within  the 
terms  of  the  bequest  The  conversion  of  the  lands  into  per- 
sonalty is  merely  to  answer  particular  purposes,  which,  when 
performed,  the  residue  continuing  land,  and  being  undisposed, 
of  necessity  results  to  the  heir.     (1  Roper  on  Leg.  352.) 

In  the  case  l)eforo  us,  not  only  is  there  "  an  absence  of 
a  contrary  intention  expressed  or  inferred  from  the  will,"  but 
the  residuary  clause,  in  connection  with  the  context,  shows, 
I  think,  that  the  testator  had  in  contemplation,  when  ho 
spoke  of  the  residue  of  his  personal  estate  in  the  hands  of 
his  executors,  that  same  estate  which  he  had  spoken  of  and 
referred  to,  as  his  personal  estate,  in  other  parts  of  his  will. 

In  Robinson  v.  Taylor  and  others,  2  Brown's  Rep.  589, 
the  testator  gave  his  real  and  personal  estate  in  trust — the 
real  to  ))e  sold  and  proceeds  invested  witli  the  rents  and  prc- 
fitc  thereof;  and'  the  question  arose  whether  there  was  a  con- 
version of  i-eal  into  personal  estate.  It  was  decreed  that  the 
heir  at  law  should  take  the  proceeds  of  the  real,  and  the 
next  of  kin  that  of  the  personal  estate. 

In  2  Ves.  Jr.  271,  Chilty  v.  Parker.  Mrs.  Cliilty  devised 
her  real  estate  to  be  sold,  and  all  her  estate  to  be  converted 
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into  money,  **  which  I  give  and  devise  as  follows."  She  then 
gave  several  legacies.  The  purposes  of  the  will  were  all 
satisfied  without  having  recourse  to  the  real,  which  was  not 
sold.  The  next  of  kin  claimed  against  the  heir.  It  was 
argued  that  all  the  legacies  were  given  with  reference  to  the 
general  fund  directed  to  be  created,  and  that  the  testatrix 
must  have  supposed  that  fund  might  probably  be  exhausted 
by  the  legacies,  or  nearly  so.  The  Lord  Chancellor  says, 
'*  It  is  agreed  on  all  sides,  that  the  court  is  not  to  execute 
the  will  in  toto,  that  the  real  is  not  to  be  converted  into 
money  in  order  to  have  the  quality  of  money,  and  to  go  as 
money.  Here  is  the  real  estate  of  the  testatrix.  The  heir, 
if  there  is  nothing  to  prevent,  takes  that  If  there  is  a  sin- 
gle person  existing,  who  has  a  right  by  gift  from  her  to  any 
part  of  it,  or  the  use  of  it,  that  person  has  a  right  to  apply 
to  have  it  converted  into  money.  There  is  no  such  person 
existing ;  but  the  next  of  kin  comes  and  says,  it  is  better  for 
his  interest  to  convert  it  against  the  heir.  There  is  no  spark 
of  equity  between  the  next  of  kin  and  the  heir ;  but  the 
general  principle  is,  that  the  heir  takes  all  that  which  is  not 
for  a  defined  and  specific  purpose  given  by  the  will." 

In  this  case  the  title  is  in  the  heirs.  The  debts  and  lega- 
cies have  all  been  paid — the  annuity  to  the  widow  is  secured 
— every  purpose  the  testator  had  in  view  has  been  answered. 
Who  is  there  then  that  has  any  right  to  apply  to  have  this 
estate  converted  into  money  ?  For  whose  benefit  ?  To  an- 
swer what  purpose  of  the  testator  ?  Who  is  interested  in 
the  real  estate,  or  proceeds,  but  the  heirs  themselves  ?  There 
is  no  clashing  of  interest  here  between  the  heirs  on  one  side, 
and  the  next  of  kin  on  the  other.  Must  the  estate  be  con- 
verted into  money,  and  to  have  the  quality  of  money,  for  the 
purpose  merely,  if  a  sale  will  affect  it,  of  postponing  its 
enjoyment  by  those  who  are  entitled  to  it,  to  some  future, 
uncertain  period  ? 

My  conclusion  is  this,  that  the  executor  and  executrix  have 
only  a  power  under  this  will  to  sell  so  much  of  the  real 
estate  as  is  necessary  to  answer  the  specific  purposes  of  the 
will — ^that  those  purposes  are  the  payment  of  the  debts  and 
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legacies  and  the  security  of  the  annuitj  to  the  widow — that 
if  the  personal  estate  is  sufficient  for  these  purposes,  the 
executor  and  executrix  must  account  to  the  complainants  for 
such  sales  of  the  real  estate  as  they  have  made  and  such  rents 
and  profits  as  have  come  to  their  hands,  and  that  the  execu- 
tors, under  the  residuary  clause  of  the  will,  have  the  right 
to  retain  all  the  surplus  of  the  personal  estate  until  the 
widow's  death. 

Let  it  be  referred  to  a  master  to  take  the  accounts  of  the 
executor  and  executrix.  Let  any  further  decree  be  post- 
poned until  the  coming  in  of  the  accounts,  that  the  court 
may  judge,  with  more  certainty,  whether  the  real  situation 
of  the  estate  is  such  that  the  purposes  of  the  testator  may 
be  answered,  with  the  view  taken  of  the  case. 

I  trust  the  view  I  have  taken  will  be  satisfactory  to  the 
parties.  The  defendants  ought  to  be  satisfied.  It  leaves  up- 
i^ards  of  $11,000  in  their  hands  to  secure  the  widow's  an- 
nuity, and  relieves  them  from  the  burthen  and  responsibility 
of  taking  chaise  of  the  real  estate.  No  one  has  any  interest 
in  disturbing  the  heirs  in  the  enjoyment  of  the  real  estate, 
and  with  the  state  of  things  as  they  exist.  I  do  not  believe 
it  was  the  intention  of  the  testator  they  should  be  disturbed. 


36  nuNT  et  d  v.  field  et  al.  [mat 


Jonathan  Hunt  et  d.  v.  Richard  Field  et  d. 

A  general  creditor  having  no  specific  lien  on  his  debtors  property,  has  no  right  to 
interfere  with  any  dLipositlon  his  debtor  may  make  of  it,  but  an  attaching 
creditor  has  snch  a  lien  as  will  enable  him  to  maintain  a  suit  in  Chancery  to  set 
aside  as  frandnlent,  conreyaoces  or  Judgments  under  whioh  the  property  at- 
tached is  clfiimed. 

A  bill  for  that  purpose  should  be  for  the  benefit  of  the  complainant,  and  such 
others  of  the  creditors  as  should  come  in  and  seek  relief  by  and  contribute  to 
the  expenses  of  the  snit,  and  ahould  sDege  for  what  amooBt  the  attMbment  wa» 
issued,  that  it  was  executed,  and  what  property  was  attached,  and  should  make 
the  defendant  in  attachment  a  party. 

This  was  an  iiyunction  bill  to  set  aside  as  fraudulent,  cer- 
tain confessed  judgments  and  a  conveyance  of  personal 
property,  and  to  restrain  the  defendants  from  selling  or  dis- 
posing of  the  property  conveyed  and  levied  on.  An  injunc- 
tion was  granted,  and  a  motion  to  dissolve  argued  at  Feb- 
ruary term,  1852.  The  facts  of  the  case  sufficiently  apjicar 
in  the  opinion  of  the  Chancellor. 

Messrs.  Hoxsey  and  jj.  Whitehead  for  the  motion. 
Mr.  Barkalew  for  the  complainants. 

The  Chancellor.  One  Samuel  Schoonmaker  was  carry- 
ing on  a  mercantile  business  at  Paterson,  in  Passaic  county. 
Prior  to  the  27th  day  of  January  last  past,  he  conveyed  all 
the  goods  and  merchandise  in  his  store  to  the  defendants, 
Slawson,  Barret  &  Co.,  a  firm  doing  business  in  New  York. 
He  also  confessed  a  judgment  to  the  said  firm  in  the  Passaic 
Pleas  for  the  sum  of  $1,368  16.  Prior  in  point  of  time  to 
this  conveyance  and  judgment,  the  said  Schoonmaker  had 
confessed  in  the  same  court  a  judgment  in  favor  of  others  of 
the  defendants,  Field,  Merritt  &  Co.,  of  the  city  of  New 
York,  for  the  sum  of  $3,737  35.     The  goods  were  delivered 
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under  the  conveyance  mentioned,  and  executions  were  issued 
upon  the  judgments,  levies  made,  and  the  property  advertised 
for  sale  by  the  shcrifiF. 

On  the  twenty-seventh  day  of  January  last,  the  complain- 
ants caused  a  writ  of  attachment  to  be  issued  out  of  the  Cir- 
cuit Court  of  the  county  of  Passaic,  against  Schoonmaker  as 
an  absconding  debtor. 

The  complainants  have  filed  this  bill,  alleging  the  convey- 
ance of  the  goods,  and  the  judgments  confessed,  to  be  fraudu- 
lent, and  praying  an  injunction  against  the  sheriff  and  the 
rest  of  the  defendants,  restraining  them  from  selling,  or  other- 
vise  disposing  of  the  goods,  and  that  the  conveyance  and 
judgments  confessed  to  the  defendants,  may  be  decreed  null 
and  void  for  fraud. 

It  is  well  settled,  that  a  general  creditor,  having  no  specific 
lien  on  the  debtor's  property,  has  no  right  to  interfere  with 
any  disposition  his  debtor  may  see  fit  to  make  of  it.  Edgar 
V.  Clevenger  et  al.,  2  Green's  Ch.  Rep.  258-464 ;  1  Green's 
Ch.  Rep.  258,  and  note  to  the  case. 

But  the  complainant  in  this  case  insists,  that  he  has  by  vir- 
tue of  his  attachment,  such  a  lien  as  a  court  of  equity  will 
recognize,  in  order  to  give  him  a  standing  in  the  court,  to 
question  the  disposition  of  the  debtor's  property. 

By  the  attachment  act,  the  sheriff  is  commanded  to  attach 
the  rights  and  credits,  moneys  and  effects,  goods  and  chattels, 
lands  and  tenements,  of  such  debtor,  wheresoever  they  may 
be  found,  and  it  is  declared,  that  the  writ  shall  bind  the 
property  and  estate  of  the  defendant  so  attached  from  the 
time  of  executing  the  same. 

The  act  declares,  that  the  personal  property  attached  shall 
rmnain  in  the  safe  keeping  and  care  of  the  ofScer,  in  order  to 
answer  and  abide  the  judgment  of  the  court,  unless  the  gar- 
nishee shall  give  bond  for  its  forth  coming.  It  provides,  that 
where  the  garnishee  denies  having  any  property  of  the  debtor 
in  his  possession,  or  of  his  being  indebted  to  him,  the  plain- 
tiff in  attachment  may,  under  certain  circumstances,  institute 
a  suit  at  law  against  the  garnishee,  which  shall  be  continued 
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by  the  court  until  the  action  against  the  defendant  in  attach- 
ment shall  be  adjudicated  upon  and  determined. 

The  act  in  these  and  in  various  other  ways,  has  given  every 
facility  to  the  plaintiff  in  attachment,  to  reach  and  secure  the 
debtor's  property  both  real  and  personal.  And  to  the  audi- 
tors appointed  by  the  court,  from  which  the  attachment  may 
have  issued,  extraordinary  powers  are  given,  to  examine  the 
wife  of  the  defendant,  and  other  persons,  under  oath,  touch- 
ing all  matters  relating  to  the  trade,  dealings,  moneys,  debts, 
effects,  rights,  credits,  lands,  tenements,  property  and  estate 
of  the  defendant,  and  his  secret  grants ,  or  fraudulent  trans- 
fer or  conveyance  of  the  same*  And  they  may  issue  their 
warrant  to  the  sheriff,  or  any  constable  of  the  county,  com- 
manding them  to  break  open  any  house,  chamber,  room,  shop 
door,  trunk,  chest,  or  other  place  or  thing,  where  they  shall 
have  reason  to  believe  any  property  is  deposited  or  secreted. 
And  finally,  it  is  enacted,  that  this  act  shall  be  construed  in 
all  courts  of  judicature  in  the  most  liberal  manner  for  the 
detection  of  fraud,  the  advancement  of  justice  and  the  bene- 
fit of  creditors. 

Where  the  legislature  has  done  every  thing  in  its  power 
towards  enabling  the  attaching  creditor  to  reach  the  debtor's 
property,  in  whosesoever  hands  it  may  be,  and  has  eigoined  it 
upon  all  the  courts  of  the  state  to  give  the  most  liberal  con- 
struction to  the  act,  for  the  purpose  of  ferreting  out  fraud — 
to  advance  justice  and  benefit  the  creditors ;  is  it  a  sufficient 
reason,  when  this  court  is  appealed  to  to  exercise  its  powers, 
in  preventing  the  whole  of  the  debtor's  estate,  real  and  per- 
sonal, from  being  swept  beyond  the  reach  of  the  attachment 
by  a  fraudulent  conveyance  or  judgment,  to  refuse  its  aid, 
and  declare  itself  powerless,  upon  the  ground  that  the  plain- 
tiff in  attachment  has  no  specific  lien  upon  the  property  ?  By 
virtue  of  his  attachment,  the  creditor  attaches  all  the  rights 
and  credits  by  the  express  provisions  of  the  act.  What  bet- 
ter lien  does  a  judgment  and  execution  creditor  obtain  ?  In 
fact,  he  gets  none  at  all,  for  he  cannot,  by  virtue  of  his  exe- 
cution levy  upon  or  sell  them. 
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In  the  case  of  Melyille  v.  Brown,  1  Harr.  B.  364,  James 
Hoy,  who  had  taken  out  an  attachment  against  Brown,  moved 
the  Supreme  Court  for  a  feigned  issue  to  try  the  bona  fides  of 
a  judgment  confessed  to  Melville.  The  Supreme  Court  de- 
nied the  motion  upon  the  ground,  that  if  the  applicant  had 
gone  into  a  Court  of  Chancery,  the  court  would  not  have 
entertained  his  bill,  because  he  was  no  more  than  a  creditor 
at  large.  The  learned  Chief  Justice  cites  the  leading  Ameri- 
can and  English  cases  for  the  general  principle,  that  a  credi- 
tor at  large  cannot  interfere  with  the  disposition  of  his 
debtor^s  property.  Two  reasons  are  given,  why  a  court  of 
equity  would  not  interfere  on  behalf  of  an  attaching  creditor. 
Pirst,  the  reason  given  by  Chancellor  Kent,  in  Wiggins  et 
d.  V.  Armstrong  et  a/.,  (2  J.  C.  B.  144,)  that  to  permit  such 
an  interference  might  lead  to  an  unnecessary,  fruitless  and 
oppressive  interruption  of  the  rights  of  the  parties.  And 
this  remark  is  made  in  view  of  the  fact,  that  upon  investiga- 
tion, it  may  turn  out  that  there  is  no  debt  due  from  the 
defendant  to  the  plaintiff,  and  if  so,  the  litigation  would  have 
been  altogether  fruitless,  whether  the  judgment  questioned 
was  fraudulent  or  not. 

But  while  such  a  reason  may  be  good  as  respects  a  mere 
creditor  at  large,  may  it  not  be  answered,  that  in  reference 
to  an  attaching  creditor,  the  act  itself  justifies,  and  almost 
commands,  this  interference  ?  Does  not  the  act  put  him,  by 
virtue  of  his  attachment,  upon  a  very  different  footing  from 
that  of  a  mere  creditor  at  large  ?  And  reviewing  the  object 
and  policy  of  the  act  throughout,  is  it  not  obligatory  upon 
courts  of  law  and  equity  to  construe  the  provisions  of  the  act 
liberally,  although  it  may  occasion  some  delay,  inconvenience 
and  expense  to  parties  ?  The  same  inconvenience  and  op- 
pression here  suggested,  necessarily  follow  upon  the  execution 
of  some  of  the  provisions  of  the  act.  The  auditors  may 
bring  suits  for  sums  under  one  hundred  dollars.  Suppose 
they  should  sue  and  recover  the  money,  and  after  all  it  should 
torn  out  that  the  defendant  in  attachment  did  not  owe  the 
plaintiff,  or  any  body  else,  any  thing ;  or  suppose,  after  put- 
ting these  alleged  creditors  of  the  defendant  in  attachment 
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to  the  inconvenience  and  expense  of  a  suit,  it  should  turn  out 
they  were  not  creditors,  how  much  expense,  inconvenience 
and  oppression,  would  be  incurred  and  suflFered  to  no  pur- 
pose ?  The  sheriflF,  under  the  direction  of  the  auditors,  may 
break  open  houses,  trunks,  and  chests;  or  may  demand  of 
individuals  having  property  iu  their  possession  supposed  to 
be  tlic  defendant's,  to  deliver  it  up  to  his  custody,  or  to  give 
bonds  for  its  forthcoming  when  required ;  or  he  may,  under 
certain  circumstances,  summon  a  jury  to  try  the  riglit  to  the 
property.  If  it  should  turn  out  in  the  end,  that  the  defendant 
in  attachment  owes  nothing,  there  would  be  very  great  hard- 
ships, and  iu  many  instances  very  o^  pressive,  and  yet  they 
must  be  endured,  because  the  legislature  have  thought  proper 
to  impose  them  as  burthens,  in  order  to  promote  ihe  adminis- 
tration of  justice.  Surely,  in  view  of  all  these  proceedings, 
recognized  and  prescribed  by  the  act,  it  cannot  be  said  that 
the  creditor,  or  creditors,  who  are  pursuing  their  rights  under 
and  by  virtue  of  a  writ  of  attachment,  armed  at  every  point 
with  instruments  and  power  to  i-each  the  debtor's  property, 
or  supposed  property,  whether  secured  by  bars  and  bolts,  or 
covered  up  in  the  hands  of  others  under  fictitious  claims, 
have  no  more  right  in  a  court  of  chancery  to  question  the 
disposition  of  such  property,  than  one  whom  the  law  has  as 
yet  provided  with  no  process  to  follow  and  impound  it. 

But  is  not  this  idea  of  oppression  very  much  imaginary  ? 
As  far  as  the  debtor  is  concerned,  all  his  rights  over  the 
property  are  already  interfered  with  and  interrupted.  The 
attachment  has  taken  from  him  the  custody  and  control  of  the 
property.  But  it  may  be  in  the  hands  of  another  who  claims 
it  under  a  judgment  confessed,  or  under  a  mortgage  given  to 
him  by  the  defendant  in  attachment.  The  attaching  creditor, 
whom  the  law  has  permitted  to  take  out  a  writ  to  impound 
the  property  until  a  court  of  law  can  ascertain  judicially 
whether  or  not  he  is  a  creditor,  files  his  bill,  charging  the 
judgment  or  mortgage  to  be  fraudulent.  If  by  his  answer 
the  court  sees  he  has  a  dear  conscience,  his  disposition  of  the 
property  will  not  be  interfered  with.  But  if,  out  of  his  own 
mouth  he  is  convicted  of  fraud,  what  oppression  is  it  for  this 
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court  to  control  his  actions  over  the  property,  until  the  court 
at  law  where  the  legal  proceedings  have  been  instituted , 
shall  have  judicially  determined  whether  there  are  any,  and  if 
80,  who  are  the  creditors  entitled  to  investigate  the  fraud  ? 

By  the  provision  of  the  act  already  referred  to,  where  the 
plaintiff  in  attachment  sues  the  garnishee,  and  holds  him  to 
bail,  the  court  continues  the  suit  until  the  action  against  the 
defendant  in  attachment  shall  be  adjudicated  upon  and  de- 
termined. 

But  it  is  said  again,  that  the  plaintiff  has  no  lien  upon  the 
defendant's  goods ;  and  the  case  in  1  Harr.  is  referred  to  as 
authority.  The  court  do  there  say,  that  the  plaintiff  has  no 
lien  upon  the  goods — ^that  they  are  not  in  his  custody,  or 
subject  to  his  control — that  he  never  had  possession  of  ^em, 
and  could  not  therefore  acquire  a  lien  upon  them,  such  as  an 
attorney  has  upon  deeds  and  papers  for  his  costs ;  a  fiEictor, 
upon  goods  consigned  to  him,  for  his  claims  as  factor;  a 
common  carrier,  upon  the  goods  he  has  carried,  for  his 
wages ;  or  an  innkeeper,  upon  the  horse  of  his  guest,  for  the 
amount  of  his  bill.  This  is  true ;  nor  has  a  judgment  and 
execution  creditor  any  such  lien,  nor  any  possession  or  con- 
trol of  the  propferty  levied  upon.  The  court  says,  "  goods 
when  properly  attached  are  strictly  in  the  custody  of  the 
law,"  And  so  they  are  when  levied  upon  by  virtue  of  an 
execution.  The  plaintiff  has  no  more  control  over  them  in 
the  one  case  tlian  in  the  other.  And  this  court  will  interfere 
if  any  such  control  is  attempted  to  be  exercised.  (Edgar  v. 
Clevenger  et  al.,  1  Green  Ch.  Rep.  263.)  The  court,  in  1 
Harr.,  say:  Liens  are  of  two  kinds: — Ist.  Such  as  a  party 
acquires  by  his  own  act ;  or,  2d.  Such  as  the  law  creates ;  as 
in  case  of  judgment  and  execution.  But  why  not  add  **  at- 
tachment" also,  for  by  the  very  terms  of  the  act  the  attach- 
ment, hinds  the  property  and  estate  of  the  defendant  at- 
tached from  the  time  of  executing  the  same.  What  is  this,, 
but  creating  a  lien  upon  the  property,  for  such  debts,  if  any, 
as  may  be  found  due  by  the  judgment  of  the  court,  to  the 
plaintiff  in  attachment,  and  other  applying  creditors. 

By  the  act  respecting  executions.  Statutes  of  New  Jersey^ 
3 
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R.  8.  977,  Sec.  3,  the  same  word  bind  is  used  as  in  the  attach- 
ment act. 

I  do  not  feel  myself  at  liberty  to  draw  a  distinction  be- 
tween the  nature  of  a  lien  by  virtue  of  an  execution,  and 
that  of  a  lien  by  virtue  of  an  attachment ;  nor  should  I  con- 
sider I  was  giving  to  the  act  a  liberal  construction  for  the 
detection  of  fraud,  if  upon  so  nice  a  question  I  should  refuse 
to  a  oomplaiaant  the  aid  of  this  court,  in  investigating  the 
bona  fides  of  an  alleged  fraudulent  judgment  or  conveyance. 

Upon  the  argument,  the  case  of  Quackenbush  v.  Van 
Blarcom  et  al.,  was  referred  to,  which  was  a  case  upon  this 
point,  in  every  respect  like  the  one  before  the  court.  It  is 
not  reported.  The  Chancellor's  opinion  was  mislaid  and  not 
published,  but  I  have  examined  the  papers  on  record.  Ohan- 
•eellor  Pennington  sustidned  the  bill.  I  have  seen  the  brief 
of  counsel  who  argued  that  case.  This  point  was  discussed, 
and  the  case  of  Mellville  et  al.  v.  Brown  was  relied  upon.  I 
am  likewise  informed,  that  Chancellor  Halsted  sustained  a 
like  bill.  Had  the  opinions  of  the  Chancellors  been  pub- 
lished, I  should  have  felt  satisfied  to  have  acquiesced  in  their 
▼iews,  without  giving  my  own  at  length. 

Bui  this  bill  is  informal  and  deficient  in  several  particu- 
lars and  cannot  be  sustained. 

The  bill  ought  to  have  been  framed  for  the  benefit  of  the 
complainant,  and  such  others  of  the  creditors  of  the  defend- 
ant, as  should  come  in  and  seek  relief  by,  and  contribute  to 
the  expenses  of  thv  suit.  The  bill  does  not  allege  for  what 
amount  the  attachment  was  issued — nor  that  it  was  ever 
executed — ^nor  what  property  was  attached — whether  real  or 
.personal — nor  whether  any  propc/ty  at  all  was  attached.  It 
would  seem  rather  from  the  bill  that  tiie  goods  and  chattels 
which  were  subject  to  execution  were  not  attached  for  that 
reason.  There  certainly  is  no  allegation  in  the  bill,  that  the 
property  claimed  by  these  judgment  creditors  was  attached. 
As  to  the  books  of  account,  which  the  bill  alleges  were 
fraudulently  conveyed  to  some  of  the  defendants,  it  is  stated 
that  the  sherifi*,  on  levying  the  said  writ  of  attadiment  upon 
Hxe  books,  it  was  ascertained  the  defendant,  the  day  before 
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he  absconded,  had  assigned  them  to  some  of  the  defendants , 
but  whether  the  sheriff  found  the  books  and  attached  them, 
18  not  stated. 

The  defendant  in  attachment  is  not  made  a  party  to  the 
suit.  There  can  be  no  decree  without  him.  The  bill  is 
therefore  also  defective  for  the  want  of  the  necessary  parties. 

For  the  reasons  stated,  let  the  injunction  be  dissolved  with 
costs. 
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Aaron  Knvo,  Administrator  of  Benjamin  Kino,  dec'd.^ 
V.  Maru  King  et  d. 

In  a  suit  bj  the  Administrator  of  a  deceased  obligee  to  foreolose  a  bond  and  mort- 
gage, and  the  defenes  of  payment  set  up,  a  brother  of  the  deceased,  entitled  to 
a  distributiye  share  of  his  personal  estate,  is  not  a  competent  witness  for  the 
complainant. 

To  render  him  competent^  he  should  release  all  his  interest  in  the  bond  and  mort- 
gage, and  the  administrator  should  release  him,  or  his  interest  in  the  estate, 
from  all  liabilitj,  on  account  of  the  costs  of  the  suit. 

Nor  would  he  be  competent  to  prove  the  execution  of  snoh  releases  where  they 
are  attested  bj  a  subscribing  witness ;  a  release  of  this  kind  must  be  regnlariy 
proved,  the  same  as  anj  other  deed. 

In  such  a  suit,  against  the  widow  and  heirs  of  the  deceased  obligor,  they  can 
claim  as  a  payment  of  the  bond  an  account  of  the  obligor  against  the  obligee 
for  board  furnished  him  under  an  agreement  that  it  should  be  applied  in  reduc- 
tion of  the  bond,  and  such  agreement  need  not  be  expressly  prored,  but  may  be 
inferred  from  circumstances. 

8ttch  agreement  need  not  be  proved  as  set  out  in  the  answer;  the  substance  only 
of  the  issue  need  be  proved,  nor  is  the  same  degree  of  accuracy  required  in  an 
answer,  as  in  a  bill. 

An  allegation  of  payment  in  chancery  pleadings,  it  sustained  by  proof  of  satisfac- 
faeUoB  in  any  way,  as  by  set  off,  award  and  satisfaction,  Ac. 

The  statute  of  limitations  is  no  bar  to  such  a  defence,  although  more  than  six 
years  had  elapsed  after  most  of  the  account  had  accrued ;  nor  the  statute  agidnst 
frauds  and  peijuries,  on  the  ground  that  the  agreement  was  not  to  be  performed 
in  one  year  from  the  making  thereof. 

This  cause  was  heard  before  the  Chancellor  at  February 
term,  1852,  upon  the  bill,  answer,  replication  and  proofs^ 
The  nature  of  the  pleadings,  and  the  facts,  suflScientlj  ap- 
pear in  the  Chancellor's  opinion. 

Messrs.  /•  B.  Dayton  and  Browning  for  complainant. 

Mr.  r.  W.  Mulford  for  defendant. 

The  Chancellor.  This  bill  is  filed  by  the  complainant 
as  the  administrator  of  the  estate  of  Benjamin  King,  deceased^ 
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for  the  foreclosure  of  a  mortgage  made  and  executed  to  Ben- 
jamin King  by  Samuel  King,  his  brother.  The  mortgage 
was  made  to  secure  the  payment  of  twelve  hundred  dollars 
and  interest,  payable  in  one  year  from  the  sixth  day  of  April, 
1839,  the  date  of  the  mortgage  and  accompanying  bond. 

Samuel  King,  the  mortgagor,  is  likewise  deceased,  and  the 
defendants  in  this  suit  are  Maria  King,  his  widow,  Robert 
King,  Adeline  King,  Bei\jamin  F.  King  and  Rebecca  King, 
infants — the  children  and  heirs  at  law  of  the  said  Samuel. 
The  payment  of  three  hundred  dollars  of  the  principal  and 
of  the  interest  up  to  April  6th,  1840,  is  admitted. 

AH  the  defendants  have  answered  by  one  joint  and  several 
answer.  They  insist  that  there  is  nothing  due  on  the  bond 
and  mortgage,  and  that  the  debt  was  paid  and  satisfied  in 
this  wise.  That  Benjamin  King  boarded  with  Iiis  brother 
Samuel,  and  was  furnished  with  boarding,  washing  and  lodg- 
ing, from  the  fifth  day  of  September,  1839,  to  the  first  day 
of  January,  1847,  at  the  price  of  three  dollars  a  week,  un- 
der an  agreement  between  them,  that  the  said  board,  lodging 
and  washing,  should  be  furnished  and  received  on  account, 
and  in  payment  of  the  debt  due  on  the  bond  and  mortgage, 
and  that  Benjamin  King  would  permit  and  allow  the  same  as 
a  set-off  in  payment  and  discharge  of  the  said  debt 

Witnesses  have  been  examined  on  both  sides,  and  the 
cause  is  submitted  upon  the  pleadings  and  proofs. 

The  most  material  witness  examined  on  behalf  of  the 
complainant  is  Peter  King.  He  was  objected  to  as  an  incom- 
petent witness  when  called  before  the  Master,  and  the  objec- 
tion was  insisted  on  in  the  argument  of  the  cause.  Is  he  a 
competent  witness  ? 

The  witness  is  a  brother  of  the  complainant,  and  of  Ben* 
Jamin  ELing,  the  intestate,  upon  whose  estate  the  complainant 
has  administered.  He  is  entitled,  as  one  of  the  next  of  kin, 
to  one-third  of  the  distributive  personal  estate  of  his  de- 
ceased brother.  The  estate  is  solvent,  and  the  witness' 
interest  in  it,  independent  of  this  bond  and  mortgage,  will 
be  about  one  thousand  dollars.  The  witness  therefore 
is  directly  interested  in  the  result  of  this  suit    He  will  gain 
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or  lose  one-third  of  the  money  recovered  or  lost  by  \U 
The  witness  was  objected  to  before  the  Master.  Two  re- 
leases were  then  produced,  one  executed  by  the  witness  to 
Aaron  King,  the  complainant,  not  as  administrator,  but  in 
his  own  right  releasing  to  him,  all  the  right  and  interest  of 
the  witness  in  the  bond  and  mortgage  in  this  suit.  The 
other  release,  was  from  Aaron  King,  the  complainant,  in  his 
individual  capacity,  to  his  brother,  the  witness.  To  render 
this  witness  competent,  it  was  necessary  that  the  complainant, 
as  administrator,  should  have  released  him,  or  his  interest  in 
the  estate,  from  all  liability  for,  and  on  account  of,  any  part 
of  the  costs  of  this  suit;  for  if  the  suit  is  lost,  the  distribu- 
tive share  of  Peter  King  will  be  chargeable  with  a  propor- 
tion of  the  costs  and  expenses.  The  release  of  Aaron  King, 
in  his  individual  right,  of  this  liability,  amounts  to  nothing. 
Peter  King  can  never  set  it  up  in  bar  to  any  claim  the 
administrator  may  make  for  his  proportion  of  the  expenses. 

But  further,  the  releases  were  proved  by  the  witness  him- 
self, and  were  then  offered  in  evidence  to  render  him  compe- 
tent. The  defendants'  counsel  objected  to  them,  and  the  ob, 
jection  was  well  taken.  The  releases  are  witnessed  by  James 
B.  Dayton,  and  he  should  have  been  called  called  to  prove 
their  execution. 

The  witness  was  not  sworn  on  his  voir  dire  at  the  request 
of  the  defendants,  but  was  sworn  on  behalf  of  the  com- 
plainant. It  was  not  competent  to  prove  the  execution  of 
the  releases  by  him.  The  subscribing  witness  was  then 
before  the  Master,  and  no  reason  is  given  why  he  was  not 
called  upon.  The  release  must  be  regularly  proved,  as  any 
other  deed.  1  Barb.  Gh.  Prac.  267 ;  Botham  v.  Stringier,  1 
Xisp.  Bep.  165 ;  Butchers'  Co.  t;.  Jones,  lb.  161 ;  Corking  v. 
Oerard,  1  Camp.  37. 

These  are  not  mere  technical  objections,  but  are  substan- 
tial and  reasonable,  and  the  court  has  no  right  to  disregard 
tliem  when  they  are  insisted  on  by  the  party  who  makes 
them. 

The  account  which  the  witneis  gives  of  these  releases  is 
very  unsatisfactory.    No  consideration  whatever  passed  be- 
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tween  his  brother  and  himself.  He  has  received  from  his 
brother  quite,  if  not  all,  the  amount  coming  to  him  from  the 
estate,  for  which  his  brother  holds  his  notes  and  receipts. 
He  aayg,  his  brother  told  him  if  he  would  execute  the  re- 
lease, he  would  take  it  for  the  money  he  owed  him.  And 
yet  he  at  the  same  time  says,  that  his  brother  still  holds  these' 
QOteB  against  him,  and  he  expects  to  pay  his  brother  th(^ 
inoney  aa  fast  as  he  gets  it. 

In  deciding  this  case,  I  must  lay  entirely  out  of  view  the- 
evidence  given  by  Peter  King. 

Let  US  now  examine  the  defence  as  to  its  legality,  and  how 
far  it  is  edtabliahed  by  the  evidence. 

Tbe  eomplainaQt  insists,  that  there  can  be  no  set-off  in  dii» 
suit  of  any  debt  due  for  board,  or  otherwise,  from  Beivjamin 
King  to  Samuel  King.  It  is  undoubtedly  correct,  that  there^ 
can  be  nothing  like  a  legal  setK)ff.  These  defendants  can 
bring  no  suit  against  Benjamin's  administrator  for  any  debt 
Senjamin  might  have  owed  his  brother.  No  set-off  cai  be 
allowed,  unless  the  debt  or  claim  is  such  that  the  party  laay 
maintain  a  counter  action  for  it.  To  permit  the  heirs  at 
law,  in  a  suit  against  tiiem  by  the  administrator  of  an  estate, 
to  set  off  a  debt  due  their  ancestor  from  the  intestate,  would 
be  to  change  the  course  of  distribution.  Whatever  debt 
nay  be  due  from  Beigamin  King's  estate  to  that  of  Samuel's, 
it  ean  be  claimed  only  by  the  personal  representative  of 
Samuel  King.  He  only  can  bring  suit  for  it,  and  conse^ 
qaently  he  only  ean  claim  the  benefit  of  it  as  an  off-set. 

But  these  defendants  do  not  claim  any  allowance  by  way 
of  legal  0et<^.  They  do  not  set  up  a  claim  of  Samud 
agaimt  Ben^janun  King  of  an  iiidependent,  legal  debt  d«e 
from  the  latter  to  the  former.  They  claim  in  equity,  a  credit 
on  this  debt,  the  payment  of  which  the  complainant  is  en- 
lim»ng,  for  services  which  were  rendered  to  the  complain- 
ttfts  intesttfte,  not  independent  of,  but  in  reference  to  this 
Tety  debt,  and  under  an  agreement,  either  expressed  or  im- 
plied in  law,  that  they  should  be  applied  to  its  reduction. 
'  A  defence  like  this  would  be  good  at  law,  independent,  of 
Ae  statute  reepeoting  mutual  dealers,  and  could  be  set  tip  by 
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the  obligor  himself,  or  by  his  representative,  against  the 
obligee,  or  whoever  might  hold  the  bond  as  assignee  or 
otherwise.  It  is  an  equity  existing  between  the  parties, 
^hich  will  be  recognized  and  enforced  in  a  court  of  law,  and 
will  follow  the  obligation  into  whosesoever  hands  it  may  pass, 
either  by  the  operation  of  law  or  the  will  of  the  parties. 
It  is  not  a  set-off,  but  a  legal  and  equitable  defence  against 
the  claim  sought  to  be  enforced  for  so  much  as  the  services 
rendered  amount  to.  (See  the  cases  cited  in  3  Harr.  227 ; 
Cumberland  Bank  v.  Ilann.) 

If  payments  of  money  were  mad<^  by  Samuel  King  to  Ben- 
jamin King,  or  services  renderod,  or  board  and  lodging  fur- 
nished, under  an  agreement  that  they  should  be  q>plied  to 
the  satisfaction  of  this  bond  and  mortgage,  or  under  circum- 
stances from  which  the  court  may  infer  such  an  understand- 
ing, it  is  a  good  defence  in  equity  for  the  obligor,  or  for  any 
•^obe  else  against  whom  it  may  be  sought  to  enforce  the  pay- 
ment of  the  debt. 

It  would  be  a  great  hardship,  if  such  a  defence  in  a  case 
like  this  was  not  available. 

These  services  were  rendered,  it  is  alleged,  from  the  year 
1839  to  the  year  1847,  upon  the  understanding  they  were  to 
be  credited  in  reducing  the  debt  on  the  bond.  If  no  allowance 
can  be  had  for  them  here,  a  suit  at  law  must  be  brought,  and 
rttie  statute  of  limitations  will  be  a  good  defence  to  Uiree- 
fourths  of  the  claim.  The  obligor  and  those  claiming  under 
him,  have  quietly  reposed  under  the  supposition  that  the 
bond  debt  was  reduced  by  the  services  rendered,  and  now, 
when  they  claim  the  credit,  they  are  told  it  is  an  independent, 
di900B]iected  debt,  and  redress  must  be  sought,  where  it  can- 
art  be  obtained,  in  a  suit  at  law.  Independently  of  the 
statutes  of  set-off,  courts  of  equity,  in  virtue  of  their  general 
jnri»diction,  are  accustomed  to  grant  relief  in  all  cases,  where 
although  there  are  mutual  and  independent  debts,  yet  there 
is  a  mutual  credit  between  Ihe  parties,  founded  at  the  time, 
upon  the  existence  of  some  debt  due  by  the  crediting  party 
to  the  other.  By  mutual  credit,  in  the  sense  in  which  the 
terms  are  here  used,  we  are  to  understand,  a  knowledge  oa 
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both  sides  of  an  existing  debt  due  to  one  party,  and  a  credit 
hy  the  other  party,  founded  on  and  trusting  to  such  debt,  as 
a  means  of  discharging  it.    S.  E.  J.  1435. 

There  is  no  difficulty  arising  from  the  nature  of  this  suit. 
It  is  for  a  decree  of  sale  of  the  mortgaged  premises  to  pay 
so  mudi  of  the  debt  as  may,  upon  account,  be  ascertained  to 
be  due,  and  in  taking  that  account,  all  proper  allowances 
should  be  made. 

I  think  there  is  no  difficulty,  as  far  as  the  law  of  the  case 
is  concerned,  that  the  defence  set  up  is  available  in  this  suit. 
The  only  remaining  question  is — does  the  eyidenoe  support  it  ? 

It  is  not  necessary  that  any  express  agreement  should  be 
proTed;  it  may  be  inferred  from  drcumstances.  This  was 
admitted  in  the  case  of  Oreen  v*  Storm,  3  Sandf.  Gh.  Bep. 
308.  The  suit  was  brought  for  sale  of  mortgaged  premises. 
The  defence  was  payment  The  defence  failed,  because  it 
turned  out  to  be  a  mere  legal  set-off  for  money  which  had 
been  adyanced  while  the  mortgage  was  in  other  hands,  and 
for  different  purposes. 

In  Jeff  o.  Wood  and  others,  2  P.  Wms.,  128,  the  Master 
of  the  Bolls  says : — ''  It  is  true,  stoppage  is  no  payment  at 
lawy  nor  is  it,  of  itself,  a  payment  in  equity,  but  then  a  very 
deader  agreement  for  discounting  or  allowing  the  one  debt 
oat  of  the  other,  will  make  it  a  payment,  because  this  pre- 
Tents  circuify  of  action  and  multiplicity  of  suits,  which  is 
not  &Tored  in  law,  much  less  in  equity."  And  again :  ''  It 
aeems  that  the  least  evidence  of  an  agreement  for  stoppage 
wlQ  do;  and  in  these  cases  equity  will  take  hold  of  a  very 
8l%ht  thing  to  do  both  parties  right"  And  it  is  still  more 
reasonable^  that  where  &e  matter  of  the  mutual  demand  is 
ooQcemiDg  the  same  thing,  then  the  court  should  interpose 
and  make  the  balance  only  payable. 

Let  tts  now  look  at  the  evidence  we  have  of  an  agreement 
between  the  obligor  and  obligee,  that  the  board,  lodging, 
Jac^t  fimished  the  obligee  should  be  taken,  and  considered 
19  payment^aB  fiur  as  it  went,  of  the  debt  secured  by  the  bond 
aad  mortgage. 
.  The.  bond  and  moFtgage  bear  date,  the  sixth  day  of  April, 
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1839.  The  debt  was  twelve  hundred  dollars,  payable,  with 
Interest,  in  one  year  from  that  date.  The  obligor  and  obligee 
were  brothers.  There  is  no  evidence  whether  the  conside- 
ration of  the  bond  was  for  money  lent,  or  how  the  debt  was 
contracted.  Samuel  was  a  man  of  family  and  Benjamin  a 
single  man.  They  went  into  partnership  in  keeping  a  public 
house  and  garden,  at  Camden,  in  1838,  and  dissolved  on  the 
20th  of  March,  1839 — so  that  the  bond  and  mortgage  bear 
date  eleven  days  after  the  diBsolntion,  but  whether  the  debt, 
or  any  part  of  it,  grew  out  of  the  partnership  transactions 
does  not  appear.  The  evidence  is  clear,  that  from  the  latter 
diate  up  to  January,  1847,  with  the  exception  of  six  months, 
while  he  was  at  Mr.  Cake's,  and  only  lodged  at  his  brother's 
house,  Benjamin  boarded,  lodged,  and  had  his  washing  done 
at  his  brother  Samuel's.  There  is  pretty  strong  evidence  by 
two  witnesses,  that  the  price  agreed  upon  for  board  was 
three  dollars  a  week;  and  as  to  the  evidence  of  the  real 
vialue,  no  witness  puts  it  lower  than  two  dollars  and  twenty- 
five  cents  a  week.  Thus,  upon  the  lowest  estimate  of  the 
value  of  the  board,  Ac,  and,  I  think,  upon  very  clear  testi- 
mony, there  was  an  indebtedness  from  Benjamin  to  Samuel 
of  very  nearly  nine  hundred  dollars.  How  was  it  paid  from 
time  to  time?  Samuel,  soon  after  the  bond  was  given, 
turned  out  an  utteriy  worthless  man,  doing  nothing  for  the 
maintenance  of  his  family.  His  wife,  by  her  industry  as  a 
market  woman,  provided  for  the  support  of  her  husbattd  and 
her  children  and  the  boarding  of  Benjamin.  Did  Benjamin 
do  any  thing  towards  the  support  of  the  family,  by  advancing^ 
money,  or  in  any  other  way?  Witnesses  were  sworn,  wfco 
were  on  terms  of  intimacy  with  the  fitmily,  visiting  fhem 
flfequently,  and  sympathising  with  Mrs.  King  in  her  strug- 
gles, and  it  could  hardly  be,  that  any  considerable  aid  was 
ftmrished  by  Benjamin  in  any  way,  without  these  witnesses 
haying  some  knowledge  of  it  All  the  proof  of  any  assi^t- 
asice  furnished  by  him  during  the  whole  period  he  was  in 
the  family,  was  providing  a  meat  machine  for  Mrs.  King  to 
use  in  her  market  business,  and  this  he  himself  afterwards 
sold.    If  during  this  long  period  of  time,  Benjamin  wasip 
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the  habit  of  doing  any  thing  for  the  maintenance  of  the 
family,  there  must  be  some  witnesses  who  can  establish  the 
fact. 

There  eoce  two  endorsements  on  the  bond,  both  without 
date.  They  are  as  follows:  "  Received  three  hundred  dol- 
lars of  the  principle.  $300."  ♦*The  interest  paid  up  to 
April  6, 1840."  The  fair  presumption  is,  that  the  sum  of 
three  hundred  dollars  principal  was  paid  prior  to  April  6, 
1840.  Had  that  amount  been  paid  at  any  subsequent  period, 
a  part  of  it  would  have  been  credited  for  interest  due.  It 
is  fair  to  presume  that  the  credit  was  given  at  a  time  when 
there  was  not  any  thing  due  for  interest  on  the  bond.  The 
testimony  of  John  W.  Potts  corresponds  with  this  presump- 
tion. He  says,  in  a  conversation  with  Benjamin  about  this 
ptiyment,  he  understood  from  him  that  it  was  made  some  year 
or  eighteen  months  after  the  date  of  the  bond.  The  endorse- 
ments bear  very  much  the  appearance  of  having  been  written 
at  one  and  the  same  time.  If  this  be  so,  no  part  of  the  credit 
is  for  board.  There  is  no  credit  whatever  upon  the  bond 
from  April  6, 1840;  and  it  can  scarcely  be  supposed  that 
from  this  period  up  to  January,  1847,  Benjamin  paid  up  from 
time  to  time  his  indebtedness  for  board,  while  he  had  in  his 
hands  this  obligation,  on  which  nine  hundred  dollars  were 
due,  drawing  interest.  During  this  period  there  is  no  evi- 
dence of  any  dealings  or  accounts  between  the  parties, 
except  of  the  bond  and  mortgage  on  one  side,  and  the  board 
bill  on  the  other. 

In  addition  to  these  circumstances,  we  have  the  testimony 
of  two  witnesses  to  the  declarations  of  Benjainin  King,  as 
to  what  the  understanding  of  himself  and  his  brother  was 
in  reference  to  the  matter.  He  told  John  W.  Potts,  that 
he  got  nothing  from  his  brother  except  what  he  boiarded 
out,  find  that  he  was  boarding  with  him  on  account  of  the 
claim  he  held  against  his  property;  that  his  board  and 
lodging  were  in  payment  of  his  claim  against  Samuel  so  far 
as  it  went.  He  told  him  in  several  conversations,  he  would 
not  have  boarded  there,  had  it  not  been  for  this  claim ;  and 
lie  says,  he  heard  him  tell  others  the  same  thing.    I  hav^ 
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not  overlooked  the  circumstances,  adverted  to  on  the  argu- 
ment, as  questioning  the  accuracy  of  this  witness.  But  I 
can  see  nothing  in  his  conversations  with  Mr.  Mulford,  or 
with  tlie  administrator,  which  the  witness  himself  details 
with  great  frankness,  going  to  weaken  the  force  of  this  part 
of  his  testimony.  These  conversations  only  show,  that  un- 
til Mr.  Mulford  was  advised  with,  the  witness  did  not  know 
that  these  credits  could  be  made  available,  if  the  adminis- 
trator refused  to  allow  them.  He  said  nothing  inconsistent 
or  irreconcilable  with  the  evidence  he  gave  before  the 
Master. 

Jeremiah  Garter,  another  witness,  says,  that  at  one  time, 
in  a  conversation  with  him,  Bei\jamin  was  complaining  of 
the  treatment  of  the  children  towards  him,  '*  I  asked  him 
why  he  boarded  there  then,  or  said  to  him,  I  would  not 
board  there  then,  or  something  to  that  effect;  he  said  he 
would  not,  but  that  he  held  a  bond  and  mortgage  against 
Samuel  for,  I  think  he  said,  twelve  hundred  dollars,  or 
something  like  that  amount.  He  said  he  boarded  there 
on  that  account,  and  signified  that  he  did  not  expect  to  get 
any  thing  except  what  he  boarded  out." 

Now,  upon  this  evidence,  and  under  these  circumstances, 
is  it  not  equitable  and  right,  that  whatever  may  be  due  for 
board  and  lodging  should  be  credited  on  this  bond  and 
mortgage  ?  Is  'it  not  reasonably  clear,  that  it  was  the  un- 
derstanding of  the  parties,  that  the  board  and  lodging  were 
furnished  on  account  of  this  debt  ?  And  if  they  were,  why 
ought  not  the  credit  to  be  allowed  on  it  ? 

I  have  examined,  with  great  care,  all  the  objections  that 
were  very  ably  urged  on  the  argument,  in  opposition  to  the 
view  I  have  taken  of  the  case. 

As  to  the  agreement,  as  set  up  in  the  answer,  it  was 
objected,  it  was  not  proved,  in  the  terms,  as  alleged  and  set 
oat  in  the  answer.  In  addition  to  what  I  have  said,  as  to 
tbe  agreement  being  expressed  or  implied,  I  would  observe, 
that  the  same  strictness  of  proof  is  not  required,  in  a  case 
like  this,  as  in  a  case  for  specific  performance  where  the 
▼ery  terms  of  the  agreement  or  contract  are  necessary  to  be 
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ascertained,  in  order  to  obtain  a  decree.  It  is  a  general 
rule  that  the  substance  only  of  the  issue  need  be  proved ; 
nor  is  it  necessary  that  the  same  degree  of  accuracy  should 
be  observed  in  an  answer,  as  is  required  in  a  bill.  1  Barb. 
Ch.  P.  138;  2  Dan.  244;  Gresley's  Eq.  Ev.  167. 

An  allegation  of  payment  in  chancery  pleading  is  suffi* 
ciently  sustained  by  a  proof  of  satisfaction  of  the  demand 
in  any  way,  as  by  set  off,  accord  and  satisfaction,  &c.  Lee 
V.  Beatty,  8  Dana,  212. 

It  is  true,  there  must  be  a  correspondence  between  the 
allegata  and  probata.  I  think  there  is,  substantially,  a  cor- 
reqx>ndence  in  this  case. 

As  to  the  statute  of  limitations,  I  do  not  think  it  can  be 
interposed  to  any  part  of  this  defence.  If  a  pajrment  of 
money  had  been  made  ten  years  ago  on  this  debt,  and  not 
credited  on  the  bond^  the  obligor,  or  those  defending  under 
him,  would  not  be  debarred  by  the  statute,  from  the  benefit 
of  th^  payment.  Besides,  there  was  an  open,  mutual,  run- 
ning account  between  these  parties,  as  to  these  specific  de- 
mands. 

Nor  can  I  see  how  the  statute  of  frauds  and  perjuries  can 
be  made  applicable,  on  the  ground  that  this  was  an  agree- 
ment not  to  be  performed  in  one  year  from  the  making 
thereof.  The  services  have  been  rendered  and  accepted, 
and  compensation  is  claimed,  and  the  simple  question  now 
is,  whether  compensation  is  to  be  applied  to  this  particular 
debt  under  the  agreement  of  the  parties ;  and  not  whether 
the  execution  of  an  agreement  is  to  be  enforced  which  was 
not  to  be  performed  within  a  year.  The  matter  in  contro- 
versy is  not  in  reference  to  an  executory,  but  an  executed 
agreement. 

I  have  not  overlooked  the  fact  that  a  fair  inference  may 
be  drawn  from  the  whole  evidence,  that  there  is  a  conside- 
rable emm  still  due  on  this  bond  and  mortgage.  That  may 
all  be  trae,  and  yet  I  do  not  see  that  it  militates  against  the 
conclusion,  Uiat  there  was  a  large  amount  due  from  Benja- 
min to  Samuel  for  board  and  lodging,  and  which,  by^e 
•  underttanding  of  the  parties,  ought  to  be  credited  on  this 
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debt.  The  matter  was  allowed  to  run  on  during  Samuers 
life  without  any  settlement,  and  although  Benjamin  lived 
nearly  two  years  after  SainueFs  death,  it  does  not  appear 
he  took  any  steps  to  collect  the  bond  or  to  adjust  what  was 
due  upon  it.  I  think,  we  may  judge  from  Benjamin^s  con- 
duct, for  he  never  appears  to  have  treated  his  brother  or 
family  harshly  as  to  this  claim,  that  had  a  settlement  been 
nvade  in  his  life  time,  this  whole  matter  would  have  been 
adjusted  without  diflSculty. 

A  reference  must  be  had  to  a  Master  to  take  the  accounts. 

First — Of  what  is  due  for  principal  and  interest  on  the 
bond  and  mortgage,  allowing  the  credits  endorsed. 

Second— An  account  of  what  is  due  for  board,  lodging, 
and  services  rendered  to  Benjamin,  during  such  of  the 
period  as  the  board,  &c.,  were  furnished  him— from  the  fifth 
day  of  September,  J§39,  to  the  first  day  of  January,  1847 
—and  in  taking  this  latter  account,  let  the  master  make  all 
Just  and  proper  allowances  for  payment  in  money,  or  ser- 
yicea  rendered,  or  provisions  furnished  the  family  by  Ben- 
jamin. The  amount  to  be  allowed  for  board,  ^.,  will  be 
such  sum  per  week,  or  month,  as  they  shall  be  proved  to  the 
satisfaction  of  the  master  to  have  been  reasonably  worth, 
UQless  some  specific  sum  shall  be  proved  to  have  been  agrepd 
upon. 
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John  De  Groot  v.  E.  R.  V.  Wright  and  wife. 

Where  a  conveyance  of  land  has  been  made  in  fee,  and  a  third  person  claiming  a 
life  estate  in  the  same  land,  hj  rirtue  of  an  alleged  parol  agreement  made  with 
the  grantor  before  the  execution  of  the  deed,  seeks  to  reform  the  deed  so  as  to 
protect  his  life  estate^  he  most  make  the  grantor,  as  well  as  the  grantee,  a  party 
to  the  suit 

Such  agreement  cannot  affect  the  grantee  unless  he  had  notice  of  it. 

The  bill  alleges,  that  about  the  year  1817,  Joanna  De 
€hroot,  the  mother  of  the  complainant  being  seized  in  fee 
simple  of  certain  lands  and  premises  of  about  eighty  acres, 
in  ihe  oountj  of  Bergen,  in  consideration  of  natural  love 
and  affection,  and  of  the  benefits  of  the  improvements 
proposed,  agreed  with  complainant  that  he  might  take  pos- 
session of  tiie  land,  and  make  improvements  thereon,  and 
for  so  doing  he  might  enjoy  the  same,  and  take  the  rents 
and  pcofits  daring  his  natural  life.  That  at  this  time  the 
:I«nd  was  in  a  low  state  of  cultivation,  and  no  buildings 
tbereon — ^that  complainant  entered  in  pursuance  of  said 
i^reement,  improved  the  same,  built  thereon  a  good  farm 
house,  bam  and  other  buildings,  and  planted  fruit  trees,  all 
at  his  own  expense,  amounting  to  at  least  $3,000.  That  the 
complainant,  by  himself  and  tenant,  is  still  in  possession  of 
the  land. 

That  in  September,  1846,  Joanna  De  Groot  conveyed  the 
said  land  and  premises  to  Naomi  G.  Wright,  the  wife  of  E.  R. 
V.  Wright,  and  daughter  of  said  complainant ;  that  the  only 
eonsideration  therefor  was  natural  love  and  affection,  and 
that  it  was  made  and  accepted  with  full  knowledge  by  the 
said  Naomi  and  her  husband,  of  the  rights  and  interest  of  the 
complainant  in.  the  premises,  and  at  the  time  it  was  agreed 
betweea  them,  that  the  deed  was  not  to  take  effect  during 
•  tiie  life  time  of  complainant,  so  as  to  interfere  with  his 
rights  and  interest,  and  that  the  complainant  was  to  havo 
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the  use  and  occupation  of  the  premises  during  his  life. 
That  at  the  time  she  executed  the  deed,  she  was  upwards  of 
eighty  years  old — conOded  in  said  E.  B.  V.  Wright,  who  is 
a  lawyer,  to  draw  the  deed,  and  if  the  said  deed  does  not 
reserve  the  use  of  the  said  land  during  complainant's  life, 
it  is  in  violation  of  the  agreement  made  by  the  said  Naomi 
and  E.  B.  V.  W.  iiith  the  said  Joanna,  and  is  a  fraud  upon 
the  said  Joanna  and  the  complainant. 

That  the  said  E.  B.  V.  W.  and  wife  have  commenced  ac- 
tions of  ejectment  in  the  Bergen  Circuit  against  complainant 
and  his  tenant,  to  recover  the  possession  of  the  said  lands. 

The  prayer  of  the  bill  is,  that  the  deed  from  Joanna  to 
Naomi  may  be  corrected  in  conformity  to  the  agreement  of 
the  parties  so  as  to  reserve  to  the  complainant  a  life  estate 
in  the  premises,  and  for  <^unction  to  stay  the  suits  at  law, 
and  restrain  them  from  commencing  any  like  action  daring 
complainants  life  time. 

The  defendants,  by  their  answer,  admit  that  the  com- 
plainant and  his  mother  lived  together  on  the  same  farm  as 
stated,  but  fully  deny  all  knowledge  of  any  agreement  be- 
tween them,  as  alleged  in  the  bill,  entitling  complainant  to 
eiyoy  the  land  for  his  life,  or  for  any  other  time,  except  as 
tenant  at  will,  and  they  believe  no  such  agreement  was  ever 
made  as  is  alleged  in  the  bill.  They  admit  the  improve- 
ments made  upon  the  land,  but  state  that  the  said  Joanna 
was  a  widow  possessed  of  considerable  property,  consisting 
of  money  at  interest,  a  house  and  lot  in  New  York,  and  the 
land  in  question ;  that  the  complainant,  being  her  only  son, 
had  her  confidence— collected  her  monies — and  that  the 
monies  so  collected,  unaccounted  for,  amounted  to  more  than 
the  value  of  the  improvements — admit  that  complainant 
was  in  possession  of  the  premises,  and  lived  on  part  of  the 
same  with  his  mother,  but  say  he  was  only  tenant  at  will. 
They  further  say,  that  prior  to  March,  1844,  Joanna  D.  had 
lost  confidence  in  her  said  son,  and  determined  to  convey 
her  property  to  her  grand  children,  (the  children  of  com- 
plainant,) upon  the  consideration  of  their  securing  to  her 
support  and  maintenance  during  life.    That  in  pursuance  of 
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of  that  determination  she  did  convey  to  Naomi  the  house 
and  lot  in  New  York,  and  to  another  grand-son,  Samuel  De 
Groot,  a  part  of  her  real  estate  in  New  Jersey,  and  there- 
upon the  said  E.  E.  V.  W.  and  S.  De  G.  executed  to  the 
said  Joanna  a  deed  of  coTcnant  to  support  and  maintain 
her  daring  life ;  that  afterwards  the  said  Joanna  discovered 
that  her  son,  the  complainant,  without  her  knowledge,  had 
incumbered  the  house  and  lot  in  New  York,  and  on  that 
acconnt  she  executed  the  deed  to  Naomi  mentioned  in  the 
bill.  They  deny  fully  that  at  this  time  they,  or  either  of 
them,  had  any  knowledge,  intimation,  or  belief,  that  the 
complainant  had  any  interest  for  his  life,  or  for  any  other 
term,  in  the  said  land,  and  they  deny  any  such  agreement 
respecting  it  as  is  alleged.  They  deny  that  the  deed  was 
drawn  in  any  way  different  from  any  agreement  between 
them  and  the  said  Joanna,  or  different  from  her  understand- 
ing, wishes,  or  instructions,  but  ac<iording  to  her  wishes  and 
instructions. 

Upon  filing  the  bill,  an  injunction  was  granted  to  stay  the 
proceedings  of  the  ejectment  suit,  which  was  dissolved  upon 
the  coming  in  of  the  answer. 

Proofs  were  taken  in  support  of  the  bill,  and  contra;  aAd 
the  cause  came  on  for  final  hearing  at  February  term,  1852. 

Mr.  W.  Pennington  for  complainant. 

Messrs.  Zabriskie  and  P.  D.  Vroom  for  defendants. 

The  Chancellob.  The  defendants,  by  their  answer, 
having  denied  every  material  fact  upon  which  the  com- 
plainant's equity  rests,  wo  must  look  to  the  proofs  alone  for 
the  support  of  the  case  made  by  the  bill. 

The  specific  relief  prayed  for  by  the  bill,  is  that  the  deed 

from  Joanna  De  Gh-oot  to  Naomi  Wright  may  be  reformed 

and  corrected  in  conformity  to  the  agreement  of  the  parties, 

so  as  to  reserve  to  the  complainant  a  life  estate  in  the  pre- 
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mises,  and  the  defendants  be  enjoined  from  further  prose- 
cuting their  actions  of  ejectment,  and  from  commencing  any 
other  action  to  disturb  the  complainant's  possession  during 
his  life. 

There  can  be  no  decree  for  a  reformation  of  the  deed  with 
the  parties  now  before  the  court.  That  is  a  que$tion  iu 
which  Joanna  Dc  Groot  is  immediately  interested,  and  for 
that  relief  a  decree  against  her  would  be  required. 

But  there  is  nothing  in  the  proofs  taken  that  would  justify 
a  further  investigation  upon  this  part  of  the  case. 

The  allegations  of  the  bill  arc,  that  the  deed  was  made 
and  accepted  with  full  knowledge  by  the  defendants  of  the 
rights  and  interest  of  the  complainant  in  the  premises ;  that 
it  was  understood  and  agreed  between  the  parties  at  the 
time,  that  a  reservation  of  those  rights  should  be  contained 
in  the  deed ;  and  if  they  are  not  so  reserved,  it  is  a  fraud 
upon  the  said  Joanna  and  the  complainant. 

Joanna  De  Groot,  whom  the  complainant  examined  as  a 
witness,  testifies,  that  the  deed  was  made  as  she  intended  it 
should  be.  And  it  further  appears  from  her  testimony,  and 
that  of  the  other  witnesses  who  were  cognizant  of  the  whole 
transaction,  that  one  of  the  objects  in  making  the  deed  was, 
to  place  the  property  in  a  situation  so  as  to  prevent  the 
creditors  of  the  complainant,  upon  the  death  of  his  mother, 
from  reaching  any  interest  he  might  have  in  it.  The  proof 
of  any  fraud  upon  the  part  of  Mr.  Wright,  in  respect  to 
drawing  the  deed,  wholly  &ils,  and  the  evidence,  all  of 
which  is  taken  on  the  side  of  the  complainant,  places  the 
matter  beyond  a  doubt,  that  the  deed  was  drawn  in  con- 
formity to  the  wishes  of  the  old  lady,  and  the  understanding 
of  all  the  parties. 

But  the  complainant  insists  that  upon  the  case  made,  he 
is  entitled  to  the  injunction  prayed  for  in  his  bill,  by  way, 
or  in  lieu  of,  a  specific  performance  of  the  alleged  agree- 
ment made  between  his  mother  and  himself.  The  agree- 
ment is  alleged  to  have  been,  that  lie  should  enjoy  the  pos- 
session of,  and  the  rents  and  profits  of  the  premises  during 
his  life,  in  consideration  of  the  improvements  he  should  put 
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upon  them.  It  is  alleged  that  improvements  were  put  by 
him  npon  the  premises  under  that  agreement — that  the  de- 
fendants knew  of  that  agreement,  and  promised,  at  the  time 
the  deed  was  executed,  that  it  should  be  carried  out.  That 
this  court  ought,  under  the  circumstances  of  the  case,  by 
way  of  injunction  as  prayed  for,  to  secure  to  the  complainant 
the  benefit  of  his  agreement  with  Joanna  De  Groot. 

Admitting  the  agreement  between  the  complainant  and 
Joanna  to  have  been  made,  as  the  bill  alleges,  and  that  this 
court  could  have  decreed  a  specific  performance  as  between 
them,  it  by  no  means  follows,  that  the  complainant  is  en- 
titled  to  any  relief  as  against  these  defendants,  which  will 
at  all  impair  the  rights  which  were  acquired  under  the  deed 
to  Naomi  Wright.  The  charges  in  the  bill  afiecting  the 
rights  of  the  defendants,  to  wit:  that  they  knew  of  this 
alleged  agreement — that  they  promised  to  carry  it  out,  and 
that  through  fraud  it  was  not  incorporated  in  the  agree- 
ment, are  all  of  them,  not  only  denied  by  the  answer,  but 
are  disproved  by  the  evidence  introduced  by  the  complainant 
himself.  Without  such  proof,  the  complainant  has  no  equity 
as  against  these  defendants.  The  deed  to  them  is  in  no  way 
impeached,  or  called  in  question,  except  in  the  particulars 
referred  to.  It  is  true  there  is  some  evidence  of  an  under- 
standing that  the  complainant's  possession  should  not  be 
interfered  with  during  his  life,  and  that  one  or  both  of  the 
defendants  did  promise  to  this  effect.  But  the  evidence 
does  not  show  that  the  deed  was  executed,  in  part,  upon 
the  consideration  of  such  promise,  or  that  when  such  pro- 
mise was  made,  the  defendants,  or  either  of  them,  had 
ever  heard  of  any  agreement  between  the  complainant  and 
his  mother,  or  that  they  know,  or  had  reason  to  believe, 
that  the  complainant  had  any  equity,  by  reason  of  any  im- 
provements he  had  put  upon  the  premises.  They  are  there- 
fore bona  fide  purchases  without  notice.  In  justice  to  the 
defendants,  the  daughter  and  son-in-law  of  the  complainant, 
it  should  here  be  mentioned,  that  before  the  suits  at  law 
were  commenced,  they  expressed  a  willingness  that  the  com- 
plainant should  retain  the  possession  of  the  premises,  upon 
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acknowledging  their  title.  They  offered  to  lease  him  the 
premises  at  the  nominal  rent  of  one  dollar  a  year.  He  not 
only  rejected  the  offer,  but  denied  they  had  any  right  in  the 
premises. 

Was  there  ever  any  agreement  between  the  compJiainaiit 
and  Joanna  De  Groot,  the  performance  of  which  this  co^rt 
could  enforce  ? 

Joanna  De  Groot  says, "  There  was  no  understanding  I 
know  of  about  that  place  when  he  commenced  these  im- 
provements— no  further  than  that  it  was  all  his  as  far  a^  he 
knowed — there  was  notliing  said  about  it  th^t  I  remembojr/^ 

And  again,  on  cross  examination,  "  When  my  son  went  on 
to  make  the  improvements  spoken  of,  there  was  no  ,^ree- 
ment  between  us  that  he  should  have  it  for  life — why  9ho,uld 
there  be?  He  was  my  only  child,  and  I  and  he  expoptod 
that  he  would  have  every  thing  that  I  owned  when  I  dfiefl. 
If  he  had  had  good  luck  in  the  world,  there  never  wpj^d 
have  been  any  trouble  with  it." 

This  is  the  only  witness  called  by  the  complainao^  to 
prove  the  agreement.  It  is  manifest  then  that  there  w^,  ao 
express  agreement. 

On  behalf  of  the  complainant,  it  is  insisted  that  there  w^s 
an  implied  agreement  arising  from  the  circumstance  of  ius 
improving  the  property,  and  the  value  of  those  improve- 
ments. 

Without  stopping  to  inquire  whether  the  Court  will  uif$r 
an  agreement  from  such  circumstances,  for  which  they  will 
decree  a  specific  performance,  let  us  see  how  the  complain<^lt 
sustains  this  part  of  his  case  by  evidence. 

The  improvements  which  have  been  put  upon  the.  pi;^ 
mises  arc  valuable,  but  how  much  money  has  been  expended 
does  not  appear. 

What  does  Joanna  De  Groot  say  with  respect  to  them? 

She  says,  "  All  these  improvements  were  made  at  thie.ex- 
pense  of  John  De  Groot;  I  had  nothing  to  do  with  it 
at  all.'^ 

She  further  says,  that  he  has  been  in  the  possession  of  the 
premiscff  since  1817,  and  has  taken  to  himself  the  proQ^« 


IWi.]  DlS  d*k)T  V.  WRlQflT  AKD  WIFE.  61 

That  while  making  the  improTements  he  had  charge  of  all 
her  affairs,  **  money  and  every  thing  else.  He  collected  my 
interest  and  New  York  rents  and  expended  the  money  as 
he  thought  right — who  else  should  do  it?''  She  refused  to 
tell  whether  he  had  expended  the  principal  of  her  money 
sHfe'fiid  at  Ilitefest.  She  was  an  old  lady,  and  at  the  time 
of  her  examination  eighty^^ix  years  of  age. 

It  appears,  that  during  all  the  time  the  complainant  occu- 
pied the  premises,  his  mother  lived  with  him;  that  while  he 
w^  making  these  improvements,  he  had  the  management  of 
all  her  aibira,  and  the  use  of  all  her  money,  which  amounted 
to^  cotiftiderable  sum — very  much  larger  than  the  value  of 
all  the  improrveinents  put  upon  the  premises.  The  house  in 
New  York  brought  a  rent  of  $400  a  year,  which  he  col- 
leeted  and  used.  He  raised  upon  that  house  on  mortgage 
|2,500,  unknown  to  her,  and  for  which  he  did  not  account 
to  her,  and  at  one  time  she  paid  for  him  a  debt  of  a  thousand 
dolldfs;  that  he  becaihe  embarrassed  in  his  circumstances, 
and  when  the  sheriff  was  inquiring  for  property  out  of 
which  to  raise  money  to  satisfy  claims  against  the  com- 
plainant, he  said  he  had  no  interest  in  the  property,  and 
was  only  tenant  at  will. 

From  these  circumstances  it  is,  that  this  court  is  now 
ajked  to  infer  an  agreement,  that  he  was  to  have  a  life 
irft€»€>8t  in  this  property,  and  to  make  a  decree  by  which  it 
mt^  be  secured  to  him. 

IJpdn  a  case  like  this,  I  do  not  feel  myself  called  upon  to 
decide  any  of  the  vexed  questions  of  law  discussed  upon 
the  argument,  for  whatever  might  be  my  conclusions,  I  could 
make  no  application  of  them  to  this  case,  from  which  the 
complainant  could  derive  any  advantage. 

The  bill  must  be  dismissed  with  costs. 


I 


62        RENTON  V.   CHAPLAIN  AND  CABTSB.       [HAT 


George  H.  Benton  v.  Charles  L.  Chaplain  and  Amob 
K.  Carter. 

Where  under  a  judgment  and  execution  against  one  partner  hit  intereit  ia  tfew 
partnership  effects  is  sold,  and  the  purchaser  flies  a  bill  against  the  partnen, 
praying  for  an  injunction,  and  the  appointment  of  a  reoeiyer,  the  complainant^ 
on  the  hearing  of  the  application  for  ii^unetioB,  may  read  an  aftdayit  in  tap- 
port  of  that  part  of  the  bill  which  presents  the  case  as  somewhat  analogous  (o 
one  of  waste,  where  the  general  rule  on  this  subject  does  not  apply. 

A  sale  of  partnership  effects,  under  a  separate  execution  against  one  partner, 
operates  as  a  dissolution  of  the  copartnership. 

If  the  sale  be  fraudulent,  by  collusion  between  the  purohaser  and  insoWent  pMi- 
ner,  for  the  purpose  of  depriring  the  other  partner  of  rights  secured  to  him  by 
the  copartnership  articles,  a  court  will  not  aid  the  purchaser  in  obtaining  hii 
ol^t. 

If  the  sale  be  bona  fide,  the  court  will  not,  as  a  matter  of  course,  grant  an  ii^uiA- 
tion  and  appoint  a  receiver;  the  purchaser  stands  in  no  better  condition  ia 
reference  to  the  partnership  matters  than  the  defendant  in  execution  stood,  and 
the  court  will  not  interfere  with  the  other  partner  in  winding  up  the  partner- 
ship, unless  his  gross  misconduct  calls  for  such  interference. 

This  was  an  injunction  bill,  and  after  notice  to  the  de- 
fendants of  the  intended  application,  and  an  answer  put  in 
by  one  of  them,  the  motion  for  injunction  was  agued  before 
the  Chancellor,  whose  opinion  discloses  enough  of  the  alle- 
gations of  the  bill  and  answer  for  a  full  understanding  of 
the  case. 

j).  C.  M.  Pennington  for  the  motion. 

A.  Whitehead  contra. 

The  Chancellor.  Upon  filing  this  bill,  an  application 
was  made  for  an  injunction  and  the  appointment  of  a  receiver. 
Notice  was  directed  to  be  given  to  the  defendants,  that  an 
opportunity  might  be  afforded  them  to  be  heard,  if  they 
desired  it.    Charles  L.  Chaplain  filed  an  answer,  and  Car- 


1852.]  KBNTON  V.  CHAPLAIN  AND  CARTER.  63 

ter,  the  other  defendant,  did  not  appear.  At  the  hearing, 
the  complainant  was  permitted  to  read  an  affidavit  in  sup- 
port of  some  of  the  allegations  of  the  bill,  upon  the  ground 
that  the  affidavit  referred  to  those  features  of  the  bill, 
which  present  the  case  as  somewhat  analogous  to  one  of 
waste,  and  where  the  general  rule  as  to  reading  affidavits 
upon  a  motion  like  this  does  not  apply.  1  Green's  Ch.  Rep. 
182;  Peacock  v.  Peacock,  16  Ves.  49. 

The  defendants  were  partners,  carrying  on  the  business 
of  manufacturing  and  vending  spokes,  handles  and  other 
articles,  under  and  by  means  of  a  certain  patented  machine, 
known  as  Blanchard's  patent  for  turning  and  cutting  irregu- 
Iv  forms.  Their  pla^  of  business  was  the  city  of  Newark, 
where  they  had  considerable  real  and  personal  property — 
machine  shops,  and  the  necessary  buildings  and  machinery 
for  their  business  operations. 

Several  judgments  at  law  were  recovered  against  Amos 
K.  CJarter,  one  of  the  partners,  amounting  to  about  $3,500. 
Upon  these  judgments  executions  were  issued,  and  under 
them,  the  sheriff  of  the  county  of  Essex,  on  the  23d  of  Feb- 
ruary last,  sold  "  all  the  right,  title  and  interest  of  the  said 
Amos  K.  Carter  in  the  machinery,  stock,  tools,  materials  and 
fixtares  at  the  Phoenix  Works  in  the  city  of  Newark,"  and 
^*  all  the  right,  title  and  interest  of  the  said  Amos  K.  Car- 
ter of,  in,  and  to,  all  and  singular,  the  stock,  property,  and 
effects  of  the  partnership  doing  business  under  the  name  of 
Charles  L.  Chaplain,  composed  of  the  said  Charles  L.  Chap- 
lain and  the  said  Amos  K.  Carter."  Of  this  property  and 
interest  in  the  partnership  the  complainant  became  the  pur- 
chaser, as  he  alleges,  at  the  sheriff's  sale.  By  this  bill,  he 
prays :  that  the  said  partnership  may  be  declared  and  de- 
creed to  be  dissolved  and  void — that  accounts  may  be  taken 
of  all,  and  every,  the  said  copartnership  transactions,  and 
that  the  real  and  personal  estate,  and  all  other  the  property 
and  effects  of  the  said  partnership,  may  be  sold  and  turned 
into  money— and  that  a  receiver  may  be  appointed. 

'  It  is  insisted,  on  behalf  of  the  complainant,  that  the  sale 
li]^  the  sheriff  was,  ipso  facto,  a  dissolution  of  the  copart- 
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nership,  i|.nd  that  upon  his  exhibiting  his  bill  in  this  court 
for  an  account,  an  injunction  and  appointment  of  receiver 
follow  as  matters  of  course. 

And  again.    It  is  argued,  if  this  proposition,  to  the  cxr 
tent  stated,  is  not  true;  yet  the  fraudulent  conduct  of  the 
defendants,  and  the  mismanagement  and  waste  of  the  pro* 
perty  bj  Charles  L.  Chaplain,  who  is  now  in  possession  oft 
it.  make  a  case  for  such  interference  of  the  court. 

It  is  laid  down  by  all  the  elementary  writers  on  partner- 
ship, and  seems  now  well  established  by  judicial  decisions^ 
that ''  a  sale  of  partnership  effects,  under  a  separate  execu- 
tion against  one  partner,  operates  as  a  dissolution  of  the 
copartnership. 

It  is  true,  that  in  many  cases  this  rule  must  necessarily.- 
work  great  hardship;  and  particularly  so,  where  a  large 
capital  has  been  expended  in  a  manufacturing  business — ^the 
partnership  entered  into  for  a  definite  period  unexpired — 
and  the  anticipated  profits  depending  upon  the  skill  that 
could  be  acquired  only  by  time  and  experience.  And  yet 
the  dissolution  seems  to  follow  as  an  unavoidable  conse- 
quence. The  capital  and  the  interest  of  the  insolvent  part- 
ner are  withdrawn.  There  is  no  longer  any  inducement  for 
him  to  devote  his  time  or  his  abilities  to  the  business  of  the 
partnership.  A  stranger  has,  by  law,  assumed  a  position 
which  he  never  would  have  occupied  with  tlie  consent  of  the 
other  partners,  and  it  would  be  unwise  and  unreasonable 
for  the  law  to  force  him  into  the  partnership,  either  against 
his  own  consent,  or  the  consent  of  the  other  partners. 
Whether,  by  the  deed  of  copartnership,  provisions  may  not 
be  made  for  a  dissolution  of  this  kind,  which  may  in  some  • 
measure  lessen  the  inconvenience  and  disasters  which  in 
many  cases  necessarily  follow,  is  a  question  of  moment. 

In  the  case  of  Wilson  v.  Greenwood,  1  Swanston's  Rep. 
471,  by  the  deed  of  copartnership,  it  was  provided,  that  on 
dissolution  by  death,  notice,  or  misconduct  of  a  partner,  the 
remaining  partner  should  have  the  option  of  taking  his 
share,  at  a  valuation  payable  by  yearly  instalments,  in  the 
course  of  seven  years.    Pour  years  subsequent,  the  partners^ 
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by  another  deed,  declared  (after  a  recital  that  such  was  their 
intention  in  the  articles)  that  in  the  event  of  bankrnptcy, 
or  insolvency,  the  same  arrangement  should  be  adopted  as 
on  dissolution  by  death,  notice,  or  misconduct.  Within  a 
few  months  -after,  one  of  the  partners  became  bankrupt. 
The  assignees  of  the  bankrupt  partner  filed  their  bill  for 
account,  and  the  appointment  of  receiver.  The  copartner- 
diip  deed  was  set  up  in  opposition  to  the  bill.  AJfidavits 
were  read  on  both  sides — on  the  part  of  the  assignees,  going 
to  show  that  the  latter  agreement  as  to  dissolution  in  case 
of  insolvency,  was  made  in  contemplation  of  bankruptcy, 
and  on  the  part  of  the  solvent  partners,  denying  this  to  be 
80.  The  Lord  Chfmcellor  determined,  that  the  provision 
w^  made  in  contemplation  of  bankruptcy^  and  was  void. 
He  asks  the  question,  "Whether,  supposing  the  original 
deed  had  provided  for  the  dissolution  of  the  partnership  by 
bankruptcy,  as  it  has  provided  for  the  dissolution  by  other 
means,  that  provision  would  be  good?"  He  adds,  "I  will 
not  say  that  it  would  not,  but  I  have  heard  nothing  to  con- 
vince me  that  it  would."  But  the  question  was  answered, 
with  reference  to  the  English  statutes  and  laws  respecting 
bankrupts.  Reasonable  provisions  in  articles  of  copartner- 
ship, in  reference  to  the  insolvency  of  one  or  more  of  the 
partners,  and  which  would  not  be  clearly  against  public 
policy,  cannot  be  objectionable,  and  may  be  made  greatly  to 
the  advantage  of  all  parties  concerned,  both  of  debtors  and 
creditors,  as  well  as  of  the  solvent  partners. 

In  this  case,  the  partnership  was  for  a  term  of  five  years 
—no  provision  was  made  for  dissolution,  but  its  continua- 
tion during  this  period  was  provided  for,  in  case  of  the 
death  or  physical  disability  of  either  of  the  parties. 

If,  then,  the  complainant  is  a  bona  fide  purchaser  of  Car- 
ter's interest  in  the  partnership,  under  a  judgment  and  exe- 
cution against  him,  I  am  bound,  by  authority,  to  declare, 
that  by  the  sale  the  partnership  was  dissolved,  with  the 
qualification  hereafter  mentioned. 

But  the  answer  denies  that  the  complainant  is  a  bona  fide 
I^rdiaser,  and  it  insists,  and  sets  up  a  variety  of  circum* 
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fitances  to  show  that  he  is  not — that  the  complainant  has 
confederated  with  Carter  and  others  to  break  up  the  part- 
nership—that the  sale  by  the  sheriff  was  resorted  to  for 
that  purpose — ^that  the  complainant  is  a  mere  agent  for  one 
Qnimby,  who,  together  with  Carter,  has  unlawfully  en-, 
deavored  to  deprive  the  defendant,  Chaplain,  of  the  use  of 
the  Blanchard  patent,  which  was  the  chief  inducement  for 
his  forming  the  copartnership.  The  friendly  relationship 
existing  between  the  complainant  and  Carter — the  manner 
in  which  all  this  property  was  sold — the  time  and  mode  of 
advertising  it — ^the  place  of  sale,  being  at  the  defendant's 
dwelling  house— the  price  for  which  complainant  purchased, 
which  was  $80  only,  which  fact  the  bill  does  not  state- 
making  the  sale  without  Chaplain's  knowledge — ^with  a  va- 
riety of  other  circumstances,  are  detailed,  to  show  the  mala 
fides  of  this  whole  transaction. 

The  complainant's  counsel  insists,  that  admitting  it  to  be 
true,  that  the  complainant  and  Carter  had  acted  fraudu- 
lently, here  was  a  sale  at  law  of  Carter's  interest — the 
judgment,  execution  and  sale,  all  standing  good — Carter's 
interest  passed  by  the  sale,  and  ipso  factoy  the  partnership 
was  dissolved. 

But  if  all  this  proceeding  was  a  mere  contrivance  of  Car- 
ter to  involve  his  copartner  in  difficulty,  and  to  force  a  dis- 
solution of  the  copartnership,  and  if  the  complainant  has 
lent  himself  to  Carter,  and  become  a  purchaser  of  Carter's 
interest,  for  such  purposes,  he  does  not  stand  in  any  better 
position  than  if  he  had  come  into  this  court,  the  assignee  of 
Carter,  under  an  assignment  made  for  the  fraudulent  pur- 
pose of  breaking  up  the  partnership.  I  know  it  has  been 
held  ''  that  the  voluntary  assignment  by  one  partner,  of  all 
his  interest  in  the  concern,  dissolved  the  partnership,  though 
it  was  stipulated  in  the  articles,  that  the  partnership  was  to 
continue  until  two  of  the  partners  should  demand  a  dissolu- 
tion. (Marguand  t^.  The  New  York  Manufacturing  Com- 
pany, 17  John.  Rep.  525.)  But  by  other  authorities  it  has 
been  held  otherwise,  and  I  do  not  consider  that  point  set- 
tled.   In  one  case,  where  the  partnership  was  for  no  limited 
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period,  a  bill  was  filed  to  prevent  one  partner  from  dis- 
solying  the  partnership.  (See  note  to  case  Cranshay  v. 
Maule,  1  Swanstone's  R.  511.)  And  in  another  case  re« 
ferred  to  in  the  same  note,  the  court,  before  dissolving  the 
partnership,  ordered  a  reference  tii^  inquire  whether  the 
business  could  be  carried  on  according  to  the  true  intent 
and  meaning  of  the  articles.  But  be  this  as  it  may;  admit- 
ting the  law,  as  Chancellor  Kent  in  his  Commentaries,  vol. 
iii.  64,  inclines  to  consider  it — that  there  may  be  a  dissolu- 
tion,  by  the  voluntary  act  of  either  partner,  whether  the 
partnership  was  for  a  definite  period  or  not — can  it  be 
doubted,  that  where  one  partner  makes  an  assignment  fraudu- 
letly,  and  for  the  purpose  of  dissolving  the  partnership,  and 
depriving  his  copartner  of  the  benefit  of  certain  advantages 
secured  to  him  by  the  articles  of  copartnership,  that  a  court 
of  chancery  will  aid  the  assignee  in  securing  the  benefits  of 
his  assignment  to  the  injury  and  oppression  of  another, 
whom  he  is  attempting  to  circumvent  and  defraud  ? 

But  take  the  case  before  the  court  as  an  illustration.  It 
appears  by  both  the  bill  and  the  answer,  that  the  great  in- 
ducement, and  indeed  the  only  inducement,  for  Chaplain  to 
enter  into  this  partnership,  was  the  enjoyment  of  the  use  of 
this  patented  machine,  which  had  been  secured  by  Carter. 
By  the  articles  of  copartnership,  Carter  covenants,  that 
Giiaplain,  as  his  partner,  shall  have  the  right,  power,  and 
authority  to  use  with  him  the  license  granted  by  Blanchard 
for  this  machine.  He  covenants  also  to  secure  to  Chaplain 
other  valuable  rights  and  interest  in  this  machine,  and  their 
enjoyment  in  case  of  his.  Carter's,  death.  Now,  had  Car- 
ter undertaken  to  dissolve  the  partnership  of  his  own  mere 
will,  and  by  an  assignment  to  deprive  Chaplain  of  the  bene- 
fits, which  Carter,  by  his  covenants,  engaged  to  secure  him, 
and  had  the  assignee  filed  his  bill,  to  obtain  the  aid  of 
this  court  in  affecting  his  object,  would  the  court  have 
entertained  such  a  bill?  I  think  not.  And  if  the  alle- 
gs^ns  of  the  answer  are  true  in  reference  to  the  actings 
and  doings  of  Carter  in  the  premises,  and  the  complainant 
J8  the  mere  agent,  by  whom  it  is  attempted  to  embarrass  and 
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defraud  Chaplain,  and  to  derive  him  of  the  enjoyment  of 
this  patent,  then  the  com|dainaBt  stands  in  no  better  plight 
in  this  court  than  such  a  fraudulent  assignee  would. 

But,  admitting  the  sale  and  purchase  to  have  been  in 
ordinary  and  fair  deidiig,  it  does  not  follow,  as  a  matter  of 
course,  that  the  complainant  is  entitled  to  the  injunction 
and  the  receiver  prayed  for. 

It  is  true,  the  partnership  by  the  sale  is  dissolved.  But 
why  should  the  court  interfere  with  the  other  piartner  in 
settling  up  the  concerns  of  the  partnership?  Why  should 
its  management  bo  taken  out  of  his  hands,  and  transferred 
to  an  oflScer  of  this  court?  The  object  in  view,  is  to  secure 
to  the  purchaser  the  benefit  of  his  purchase.  But  the  rights 
of  the  solvent  partner  are  entitled  to  some  regard,  and  the 
interest  of  the  creditors  of  the  firm  are  to  be  protected. 
Who  so  competent  to  protect  and  secure  these  rights  and 
interest,  as  the  solvent  partner,  who  has  every  thing  at 
stake,  and  whoso  familiarity  with  all  the  engagements  and 
transactions  of  the  concern,  gives  him  very  greatly  the  ad- 
vantage over  any  one  else  that  could  be  substituted  for  the 
purpose.  Does  it  follow,  because  one  partner  has  become 
insolvent,  the  other  is  dishonest,  and  must  be  dealt  with  as 
a  wrong-doer — be  deprived  of  his  property,  and  subjected 
to  great  embarrassment  and  unnecessary  expense  and  loss? 

What  rights  and  interest  does  the  purchaser  acquire?  and 
how  does  his  purchase  afiect  the  other  partner? 

He  stands  in  no  better  situation  than  the  debtor  himself. 
The  solvent  partner  has  a  specific  lien  upon  the  property  to 
liquidate  the  partnership  debts,  and  upon  the  residue  until 
all  the  equities  between  the  partners  are  settled. 

In  a  sale  under  execution  against  one  partner,  the  vendee 
will  be  tenant  in  common  with  the  other  partner.  Heyde^n 
V.  Heyden,  1  Salk.  393.  In  West  v.  Skip,  1  Ves.  242,  the 
Lord  Chancellor  says,  "  Then,  as  between  one  partner,  and 
the  separate  creditors  of  the  others,  the  law,  and  those  two 
citges  before  mentioned,  (referring  to  the  case  in  Salkeld, 
and  another  in  2  Lord  Raymond,)  say,  that  this  cannot 
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aflfect  the  stock  any  further  than  that  partner  could,  whose 
creditors  they  are." 

**  The  purchaser  at  sheriff's  sale,  becomes  tenant  in  com- 
mon with  the  other  partner,  and  does  not  thereby  acquire  a 
right  to  possession  of  the  partnership  property,  but  takes  it 
turn  mere"    Sitler  v.  WaJker,  1  Freeman  C.  R.  77. 

In  Fox  V.  Hamerry,  Oowp.  445,  Lord  Mansfield,  in  ex- 
amining the  question — What  right,  in  law  and  justice,  one 
partner  lias  against  another  after  a  dissolution  of  the  part- 
nership, says,  "  It  clearly  is  not  to  change  the  possession  of 
specific  effects.  One  partner  may  bo  a  creditor  of  the  part- 
nership to  ten  times  the  value  of  all  the  effects.  The  other 
purlner  in  that  case  only  has  a  right  to  an  account.  No 
person  deriving  under  the  partner  can  be  in  a  better  condi- 
tion." And  quoting  Lord  Hardwicke,  "  If  a  creditor  of  one 
partner  take  out  execution  against  the  partnership  effects, 
he  can  only  have  the  undivided  share  of  his  debtor,  and 
must  take  it  in  the  same  manner  the  debtor  himself  had  it, 
subject  to  the  right  of  the  other  partner." 

In  the  case  of  Wilson  v.  Greenwood,  1  Swanston's  Rep. 
480,  Lord  Elden  says, "  When  a  partnership  expires,  whether 
by  the  death  of  the  parties,  or  by  effluxion  of  time,  without 
special  provision  as  to  the  disposition  of  the  property,  in  all 
these  cases,  to  which  I  may  add,  the  bankruptcy  of  a  part- 
nervtfae  partnership  is  considered,  in  one  sense,  as  deter- 
mined, but  in  a  sense  also  as  continued — that  is,  continued 
till  all  the  affairs  are  settled ;  and  as  in  the  ordinary  course 
of  trade,  if  any  of  the  partners  seek  to  exclude  another 
from  taking  that  part  in  the  concern  which  he  is  entitled  to 
take,  the  court  will  grant  a  receiver;  so  in  the  course  of 
winding  up  the  affairs,  after  the  determination  of  the  part- 
nership, the  court,  if  necessary,  interposes  on  the  same  prin- 
ciple." 

Chancellor  Kent,  in  considering  the  consequences  of  dis- 
solution by  death,  notice,  or  other  effectual  modes,  remarks, 
**But  until  the  purpose  of  finishing  the  prior  concerns  be 
accomplished,  the  partnership  may  be  said  to  continue ;  and 
if  the  object  be  in  danger  of  being  defeated  by  the  unjustir 
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fiable  acts  or  conduct  of  any  of  the  partners,  a  court  of 
equity  will  interfere,  and  appoint  a  manager  or  receiver  to 
conduct  and  settle  the  business."  3  Kent's  C.  63 ;  see  also 
Peacock  v.  Peacock,  16  Ves.  61. 

It  does  not  follow,  that  because  a  partnership  is  dissolred 
and  a  partner  entitled  to  an  account,  that  therefore  there 
must  be  an  injunction  and  receiver.  Where  the  dissolution 
taks  place  by  a  decree  of  the  court,  such  consequences  do 
generally  follow.  But  why?  Because,  the  same  necessity 
which  calls  for  a  decree  of  dissolution,  requires  this  further 
aid  of  the  court.  It  is  a  common  occurrence,  of  a  partner 
to  resort  to  a  court  of  chancery  to  obtain  a  decree  of  dis- 
solution, in  a  case  where  his  own  will  would  have  effected 
it.  The  object  of  going  to  the  court  for  a  decree,  is  that  it 
may  be  followed  by  the  order  for  a  receiver  and  an  account. 
But  the  decree  for  dissolution  cannot  be  obtained  merely 
because  one  party  desires  it.  A  dissolution  will  be  decreed 
only  for  misconduct,  or  abuse  of  trust  and  confidence,  and 
where  necessity  calls  for  it.  As  a  general  rule,  if  the  case 
is  one  which  requires  the  court  to  decree  a  dissolution,  it 
will  justify  an  injunction  and  the  appointment  of  a  receiver. 

But  *'  there  must  be  some  actual  abuse  of  the  partnership 
property,  or  of  the  rights  of  a  copartner,  and  not  a  mere 
temptation  to  sueh  abuse  which  will  induce  the  court  to  in- 
terfere." Henn  t^.  Walsh,  2  Ed.  Ch.  Rep.  130;  Olassington 
V.  Thwaites,  1  Simon  &  Stewart,  124;  Goodman  t>.  Whit- 
comb,  IJae  &  W.  569 ;  Littlewood  t^.  Caldwell,  11  Price  Ex. 
R.  97 ;  Lawson  t^.  Morgan,  1  Price,  303 ;  Harding  v.  Olover, 
18  Ves.  281.  Lord  Elden  says,  **I  have  frequently  disa- 
vowed as  a  principle  of  this  court,  that  a  receiver  is  to  be 
appointed  merely  on  the  ground  of  a  dissolution  of  part- 
nership. There  must  be  some  breach  of  the  duty  of  a  part- 
ner, or  of  the  contract  of  partnership." 

In  the  case  of  a  dissolution  by  the  sale  or  the  voluntary 
assignment  of  the  interest  of  one  partner,  the  court  will  be 
governed  by  the  same  rules,  in  interfering  with  the  other 
partner,  as  in  the  case  of  a  dissolution  by  death. 

On  the  dissolution  by  death,  the  surviving  partner  settles 
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the  affairs  of  the  concern,  and  the  court  of  chancery  will  not 
arrest  the  business  from  him,  and  appoint  a  receiver,  unless 
confidence  be  destroyed  by  his  mismanagement  or  improper 
conduct.    Carey  on  Part.  292 ;  Gow,  356 ;  9  Paig,  178. 

In  the  case  of  Evans'  executrix  t^.  Evans,  the  surviving 
partner  was  residing  in  England,  and  was  settling  the  aflEiEurs 
of  the  partnership  by  an  agent  sent  out  to  this  country  for 
the  purpose.  The  bill  was  filed  by  the  executrix  of  the  de- 
ceased partner,  but  the  court  refused  to  interfere. 

Mr.  Justice  Story  (Story's  Eq.  Jur.  sec.  678)  remarks,  that 
the  English  decisions  do  not  distinguish  between  the  case  of 
an  assignee  of  a  partner,  and  that  of  an  executor  or  admin- 
trator  of  a  partner,  or  of  the  sheriff,  or  if  an  assignee  in 
bankruptcy. 

In  Field  v.  Taylor,  4  Yes.  396,  Lord  Mansfield  says:  '<In 
law  there  are  three  relations :  First,  if  a  person  chooses,  for 
valuable  consideration,  to  sell  his  interest  in  the  partnership 
trade ;  for  it  comes  to  that ;  or  if  his  next  of  kin,  or  execu- 
tors take  it  upon  his  death ;  or  if  a  creditor  takes  it  in  exe- 
cution, or  the  assignees  under  a  commission  of  bankruptcy. 
The  mode  makes  no  difference." 

I  adopt  the  rule,  which  I  consider  founded  upon  just  and 
equitable  principles,  that  a  vendee  at  sheriff's  sale,  of  the 
rights  and  interest  of  one  partner,  stands  in  no  better  condi- 
tion in  reference  to  the  partnership  matters,  than  such  part- 
ner himself  stood — that  the  rights  which  he  acquires  are  at 
least  not  superior  to  those  whidi  devolve  upon  the  representa- 
tives of  a  deceased  partner — and  that  a  court  of  chancery  will 
not  interfere  with  the  other  partner,  in  winding  up  the  part- 
nership, unless  his  gross  misconduct  calls  for  such  interference. 

Upon  these  principles,  is  there  any  thing  in  the  case  be- 
fore us  to  warrant  the  interference  of  the  court?  Does  the 
case  made  against  the  defendant,  Chaplain,  show  such  mis- 
conduct on  his  part,  as  to  justify  the  court  in  dealing  with 
him  as  a  wrong-doer  ? 

He  is  charged  with  fraud  in  the  commencement  of  this 
partnership — that  the  conveyance  of  Carter's  real  estate, 
wiiich  had  before  been  covered  under  the  name  of  John 


72  I  BENTON  V.  CHAPLAIN  AM)  CARTER.  [iCAY 

HartHhornc,  Jr.,  was  conveyed  to  Chaplain — and  that  the 
basinesH  was  carried  on  in  Chaplain's  name,  for  the  purpose 
of  covering  and  concealing  the  interest  of  Carter  in  the 
business  from  his  creditors — and  to  prevent  such  creditors 
from  reaching  the  same  by  execation,  or  othenvise,  Carter  at 
that  time  being  involved  in  pecuniary  embarrassments. 

This  charge  is  as  general  in  the  bill,  as  I  have  here  stated 
it.  There  is  no  allegation,  that  there  were  any  judgments 
against  Carter  at  this  time,  nor  any  intimation  as  to  what 
extent  he  was  involved  in  debt — ^thcre  is  no  allegation  tliat 
his  interest  in  the  partnership  was  in  fact  at  any  time  con- 
cealed or  denied,  or  that  the  complainant  himself,  or  the 
creditors  of  Carter,  or  the  public  generally  were  ignorant  of 
it  To  a  charge  so  general,  and  upon  which,  from  the  man- 
ner of  its  statement,  so  little  reliance  was  placed  to  impeach 
the  conduct  of  Chaplain,  I  consider  the  account  given  by 
the  defendant,  of  the  manner  in  which  he  became  connected 
with  Carter,  and  the  reasons  of  his  taking  the  title  to  the 
property  and  conducting  the  business  in  his  own  name,  a 
satisfactory  explanation  and  answer.  Indeed,  the  complainant 
admits,  that  as  soon  as  he  made  any  inquiry  as  to  the  interest 
Carter  had  in  the  partnership,  he  ascertained  what  it  was, 
and  that  the  articles  of  copartnership  were  shown  to  }nA. 
When  this  was  de  does  not  state,  though  this  is  material. 

It  is  charged  that  Chaplain  is  keeping  improper  books  of 
account — that  there  are  mistakes,  omissions,  alterations,  and 
improper  charges  to  the  prejudice  of  the  complainant,  and 
that  Carter  has  been  permitted  to  draw  large  sums  of  money 
for  his  own  individual  use  since  the  several  levies  under  the 
executions  against  him. 

The  charge,  as  to  the  books,  is  very  fully  answered,  and 
every  impropriety  in  reference  to  the  manner  in  which  they 
have  been  kept  denied — a  regular  book-keeper  has  been,  and 
is  still  employed  for  the  establishment,  who  has  the  sole  con- 
trol and  management  of  the  books. 

And  as  to  permitting  Carter  to  draw  large  sums  of  money 
since  tlic  levies,  there  is  no  pretence  by  the  bill  that  Chap- 
lain in  this,  or  in  any  other  may.  connived  at  Carter's  witt- 
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drawing  any  funds  from  the  partnership,  to  defraud  the  judg- 
ment creditors,  or  to  depreciate  the  value  of  the  liens,  by 
virtue  of  the  executions  and  levies  upon  Carter's  interest  in 
the  partnership.  As  to  this  charge,  Chaplain  answers,  that 
$B  darly  as  April  last,  Carter  had  drawn  funds  from  the  part- 
nership beyond  all  his  interest  in  the  same,  and  that  Chaplain 
then  refused  his  consent  to  Carter's  drawing  any  further  funds ; 
but  without  his  knowledge  and  consent,  Carter  has,  since 
then,  appropriated  to  his  own  use  funds  outstanding,  and 
others,  to  an  amount  of  about  six  hundred  dollars. 

The  only  other  charge  in  the  bill  impeaching  the  conduct 
of  Chaplain,  is  as  to  the  manner  in  which  he  is  managing  the 
property. 

It  is  admitted  the  business  is  not  worth  carrying  on,  without 
the  use  of  Blanchard's  patent  machine. 

In  December  last,  a  fire  occurred  on  the  premises  belong- 
ing to  the  partnership,  by  which  all  the  patent  machines, 
except  the  iron  work,  and  considerable  other  personal  pro- 
perty, and  the  principal  buildings  were  destroyed.  Since 
then  the  buildings  have  been  rebuilt. 

The  bill  charges,  that  the  right  to  use  the  patent  has  been 
forfeited — that  Chaplain,  without  the  concurrence  of  Carter, 
is  now  expending  a  large  sum  of  money,  and  incurring  debts 
and  liabilities  to  a  large  amount,  in  constructing  machinery 
and  fixtures  which  will  be  almost  worthless,  from  the  fact 
that  when  completed,  they  cannot  lawfully  be  used. 

The  history  which  Chaplain  gives  in  his  answer  respecting 
the  patent,  and  which  is  fairly  responsive  to  the  bill,  presents 
tliis  whole  matter  in  such  a  light  as  to  make  me  extremely 
cautious  in  prejudging,  or  in  any  way  prejudicing  by  the 
action  of  the  court,  the  rights  which,  by  his  covenants  with 
Carter,  and  Carter's  connection  with  this  patent  right.  Chap- 
lain has  acquired  to  use  this  machine.    In  view  of  the  situa- 
ti<m  he  has  been  placed  in  by  Carter's  conduct,  I  am  unwil- 
^  to  say  that  the  expenditures  Chaplain  has  made  are  un- 
wise^that  they  have  not  been  made  in  an  economical  way 
^  not  pretended.    If  the  answer  is  true,  the  defendant's 
^ts  will  not  be  impaired,  or  his  interest  be  injuriously 
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afiWcted.  by  any  ujie  which  the  defendant,  Chaplain,  is  making 
of  the  property. 

But  it  is  inRiRted,  that  the  case  made  by  the  bill  and  an- 
swer. dhowH  that  there  are  irreconcilable  difficulties  existing 
which  make  it  necei^ary  to  have  the  affairs  of  the  partner- 
ship settled,  under  the  direction  of,  and  by  a  person  appointed 
by  this  court. 

But  look  at  tlie  interest,  and  the  rights  of  the  complainant 
and  of  Chaplain,  for  Carter's  are  gone. 

Chaplain  has  put  into  the  partnership,  together  with  what 
he  paid  Carter,  upwards  of  ten  thousand  dollars.  Out  of  the 
I>artnersliip  earnings  he  has  discliarged  liens  on  the  property, 
and  assumed  liabilities  to  upwards  of  fourteen  thousand 
dollars.  The  present  value  of  the  partuership  property,  as 
appraised,  is  twenty  thousand  eight  hundred  and  thirty-six 
dollars  and  seventy-two  cents,  and  the  partnership  liabilities 
are  fifteen  thousand  six  hundred  and  eighty-six  dollars  and 
forty-eight  cents.  Carter  has  drawn  out  upwards  of  eighteen 
thousand  dollars,  and  Chaplain  a  little  over  ten  thousand 
dollars.  It  is  charged  that  Carter  has  overdrawn  his  interest 
some  twenty-six  dollars. 

On  the  other  hand,  all  that  the  complainant  has  risked  is 
thirty  dollars.  It  is  not  alleged,  that  he  is  in  any  way  in- 
terested in  the  judgments,  or  that  he  has  any  claims  against 
Carter,  to  secure  which  he  was  induced  to  make  the  pur- 
chase. It  is  to  bo  presumed,  that  he  gave  an  amount  some- 
what approaching  to  the  value  of  Carter^s  interest  He 
made  the  purchase  as  a  mere  matter  of  speculation,  and  does 
not  occupy  a  position  before  the  court  to  entitle  him  to  ask 
for  any  interposition,  not  a  strict  matter  of  fright,  which  will 
tend  to  the  injury  or  embarrassment  of  Chaplain. 

The  bill  does  not  charge  that  Chaplain  is  insolvent,  or  in- 
volved in  any  pecuniar}'  embarrassments,  or  that  he  is  not 
folly  able  to  respond  for  any  interest,  it  may  appear,  upon 
taking  the  accounts.  Carter  was  entitled  to  at  the  time  of 
the  purchase. 

It  does  not  appear  that  the  complainant  has  ever  called 
upon  Chaplain  to  account,  or  that  he  had  any  reason  to  sap- 
pose,  that  if  he  had  done  so.  Chaplain  would  not  have  given 
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liiin  every  satisfaction,  and  rendered  an  appeal  to  this  court 
wholly  unnecessary. 

Chaplain  now  puts  himself  upon  his  strict  right.  He  de- 
nies that  the  complainant  is  a  bona  fide  purchaser,  and  that 
he  ought  to  account  to  him. 

The  motion  for  an  injunction  and  receiver  is  denied.  The 
bill  is  retained,  and  if  upon  further  investigation,  it  should 
not  be  made  to  appear,  that  the  complainant  is  not  a  bona 
fide  purchaser,  the  partnership  accounts  must  be  settled,  and 
Carter's  interest  at  the  time  of  the  sale  ascertained.  In  the 
mean  time,  the  whole  matter  will  be  under  the  direction  of 
tbe  court,  and  application  may  be  made  at  any  time,  if  the 
case  demands  it,  for  the  protection  of  the  property,  or  the 
appointment  of  a  receiver. 
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Samuel  Nbsbit  v.  St.  Patrick's  Ceurch  and  Patrick 

MORAK. 

If  m  dsfeadant  iSiilf  to  notioe  hit  demwrer  for  Brgnmtiit,  and  tho  complainant 
omitf  to  take  adTantago  of  tlie  fkilnra  at  tho  lint  tarm  thtraafter,  Im  may  do  it 
at  a  sabaaqnent  tani,  witkont  int  taking  an  order  on  tka  dafeadant  to  bring  it 
to  argnmant^  but  in  that  eaae  ba  ■bonld  sarre  the  mle  to  aniwer  on  the  defi- 
ant before  taking  a  decree  pro  cot^e$9o. 

Where  work  baa  been  done,  and  materiala  prorided,  nnder  a  written  eontraot  for 
building  a  cbarob,  and  partial  paymenta  hare  been  made,  the  preeiaa  asooni  of 
which  the  contractor  doei  not  know,  and  he  daima  a  balance  dne  fw  the  vofk 
and  materiala,  and  that  he  hai  raatained  damages  by  being  improperly  pfe- 
Tented  from  finishing  his  contract,  he  cannot  sustain  a  bill  in  chancery  praying 
for  an  account,  a  discovery  of  the  payments  made  to  him,  and  a  decree  for  tke 
balance  dne  him  for  the  work  and  his  damages. 

The  court  oannot  take  Jurisdiction  of  the  case  on  the  ground  of  account,  ar  of 
discovery,  or  of  preventing  a  multiplicity  of  suits. 

This  cause  was  heard  before  the  Chancellor  at  February 
Term,  1852,  upon  demurrer  to  the  bill.  The  questions  in- 
volved sufficiently  appear  by  the  Chancellor's  opinion. 

Mr.  A.  Gifford  in  support  of  the  demurrer,  cited  2  Daniel 
Ch.  P.  62 ;  2  Mad.  Rep.  289 ;  Story's  Eq.  PL  sec.  74 ;  2 
Wash.  Rep.  213 ;  Mitford's  P.  46 ;  2  Dick.  489  ;  1  Mad.  Rep. 
212 ;  Cooper's  Eq.  PI.  200 ;  4  Joh.  Ch.  Ca.  294;  2  P.  Wms. 
691;  2  Yes.  343;  10  ib.  546;  4  Black.  359;  Holcomb's 
Eq.  73-74. 

Mr.  Runyan  and  Mr.  A.  Whitehaid,  contra  cited  3  J<di. 
Ch.  Rep.  351 ;  2  Caine's  Ca.  in  £.  38,  52 ;  9  Jobs.  C.  Rep. 
407 ;  4  Cowen,  719 ;  17  Joh.  Rep.  374;  Str.  Eq.  In.  sec.  461 ; 
Edwards  on  Parties,  73,  49 ;  1  Dan.  Ch.  P.  449. 

The  Chancellor.  This  cause  was  heard  upon  demurrer 
to  the  bill.  The  counsel  of  complainants  objected  to  the  de- 
fendant's being  heard  upon  demurrer,  on  the  ground  that  an 
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order  overruling  the  demurrer  had  heretofore  been  made,  and 
which  had  not  been  vacated. 

The  bill  was  filed  September  18,  1849,  and  this  demurrer 
on  the  19th  of  December  of  the  same  year. 

The  demurrer  was  regularly  noticed  for  argument  and  put 
OB  the  list  Of  causes  in  Mardi  Term,  1850.  The  following 
Jane  Term  it  was  not  noticed,  and  the  complainant  did  not 
take  advantage  of  the  default  at  that  term. 

On  the  23d  of  October,  1850,  of  the  term  of  September, 
1850,  the  complainant  took  an  order  overruling  the  demurrer, 
and  for  the  defendants  to  answer  within  forty  days.  The 
order  was  not  served.  No  answer  was  put  in,  and  at  the  fol- 
lowing December  Term,  1850,  the  eomp^ainant  took  a  decree 
pro  eonfenoy  with  an  order  of  reference  to  Theodore  Fre- 
HnglniyBeA,  Jr.«  Esq.,  one  of  the  masters  of  the  court,  to  take 
and  state  the  accounts  between  the  parties  as  prayed  for  in 
the  complainant's  bill« 

On  the  6tb  of  February,  1852,  Patrick  Moran,  one  of  the 
defimdants,  made  his  affidavit,  setting  forth  that  the  order 
overruling  the  demurrer  was  a  surprise  upon  the  defendants 
and  their  counsel,  occurring  in  consequence  of  a  misappre- 
hension of  an  arrangement  made  between  the  solicitors  of 
the  respective  parties  as  to  the  argument  of  the  demurrer. 

Upon  this  affidavit  notice  was  given  for  setting  aside  the 
decree,  and  Chancellor  Halsted,  on  the  application  of  the  de- 
fendants, made  an  ord^r  to  this  effect,  that  notice  having 
been  given  of  such  application  all  further  proceedings  on  the 
decree  should  be  stayed  until  the  further  order  of  the  court ; 
thus  the  cause  has  since  stood,  until  now  noticed  for  argu- 
ment on  the  demurrer,  without  the  defendants  having  taken 
airy  further  measures  to  set  aside  the  decree. 

The  argument  was  heard  with  the  understanding  and  ar- 
Ttngement  of  counsel,  that  the  complainant  should  have  the 
benefit  of  his  decree,  or  the  court  decide  the  cause  upon  the 
demurrer,  as  the  court  might  consider  right  and  proper  under 
the  dicumstanees. 

The  defendants  insist  the  decree  is  irregular,  and  should 
heyacated ;  that  it  was  taken  contrary  to  the  practice  of  the 
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court ;  that  the  complainant  was  entitled  to  his  order  over* 
ruling  the  demurrer  at  the  June  Term,  1860,  for  default  in 
the  defendants  not  haying  noticed  it  at  that  term,  and  having 
failed  to  take  it  at  that  time,  he  could  not  take  it  at  a  subee- 
quent  term,  without  first  taking  an  order  for  the  defendant 
to  bring  his  demurrer  to  hearing,  and  that  the  decree  fro 
confesso  having  been  founded  on  an  order  irregularly  taken, 
the  decree  cannot  stand. 

Such  has  not  been  the  practice,  as  far  as  my  own  experienoe 
goes,  and  I  have  been  unable  to  ascertain,  upon  inquiry,  that 
it  has  been  considered  by  others  as  the  practice  of  the  court 
We  have  no  rule  upon  the  matter.  The  only  one  in  any  respect 
analogous  is  that  regulating  taking  of  decrees  pro  confe$to, 
and  which  is  this :  where  a  complainant  omits  to  take  a  de* 
cree  pro  confesso  at  the  first  term  at  which  he  is  entitled  to 
it,  he  shall  not  thereafter  move  such  decree  until  he  has  first 
taken  and  served  an  order  on  the  defendant  or  defendants, 
if  in  this  State,  to  file  their  answer  or  answers  at  such  short 
day  as  the  court  may  appoint,  unless  in  cases  where  the  time 
for  final  decree  in  the  same  cause  against  other  defendants 
shall  not  have  arrived.  The  rule,  it  will  be  seen,  does  not 
apply  to  orders  overruling  demurrers.  I  think,  where  the 
complainant  takes  a  rule  overruling  a  demurrer  at  a  subse- 
quent term  to  that  in  which  the  default  occurs,  he  should  serve 
his  rule  upon  the  defendant  before  taking  his  decree.  Yet, 
r  believe,  such  has  not  been  the  practice.  I  should,  how- 
ever, order  service  in  such  a  case,  if  my  attention  was  called 
to  the  circumstances  under  which  the  order  was  taken. 

But  in  the  case  before  us  the  affidavit  of  Mr.  Moran  shows 
that  the  reason  why  the  demurrer  was  not  noticed,  was,  in 
consequence  of  an  arrangement  made  between  the  solicitors 
of  the  respective  parties,  that  there  should  be  a  hearing  of 
the  cause  upon  the  demurrer  before  the  Chancellor  at  his 
chambers  in  Newark. 

There  has  been  too  much  delay  on  the  part  of  the  defend- 
ants, first,  in  not  bringing  the  demurrer  to  hearing,  and  again 
in  not  following  up  the  rule  to  show  cause  why  the  decree 
pro  confesso  should  not  be  set  aside.    I  should  not  have  been 
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willing  to  deprive  the  complainant  of  the  advantage  of  his 
decree  if  on  looking  at  the  bill  I  could  have  satisfied  myself 
he  had  a  case  which  entitled  him  to  a  standing  in  the  court. 

The  bill  shows  that  the  complainant  entered  into  a  written 
contract  with  **  Saint  Patrick's  Church,"  a  body  corporate 
under  the  laws  of  this  state,  for  doing  the  mason  work  in  the 
erection  of  a  new  church  edifice  at  the  city  of  Newark.    He 
sets  out  the  contract,  by  which  it  appears  that  the  corpora- 
tion liad  the  privilege,  if  at  any  time  during  the  progress  of 
the  work  they  should  be  short  of  funds,  to  give  the  contractor, 
the  defendant,  notice,  and  suspend  the  work.    The  complain- 
ant commenced  working  on  the  25th  of  July,  1848,  and  worked 
about  two  months.    The  work  was  suspended,  on  notice,  in 
cottformily  with  the  provision  of  the  contract  referred  to. 

On  the  4th  of  November,  1848,  the  corporation  gave  him 
notice  to  resume  the  work.  He  alleges  that  the  weather  was 
then  unfavorable,  and  complains  that  in  July  following,  eight 
months  after  giving  him  the  notice,  he,  in  the  mean  time  never 
having  tendered  himself  ready  to  proceed  with  the  work,  the 
corporation  employed  another  person  to  complete  the  work. 
The  complainant  alleges  the  work  done  by  him  was  worth 
fifteen  hundred  dollars ;  that  during  the  period  he  was  at 
work  he  received  various  suras  of  money  on  account  of  his 
work,  of  which  he  has,  to  use  his  own  language,  no  reliable 
memoranda,  and  cannot  tell  with  entire  certainty  to  what 
sum  in  the  aggregate  the  same  amounted. 

He  further  alleges  that  Patrick  Moran,  who  was  then  the  pre- 
sident of  the  corporation,  has  the  receipts  in  his  custody  and 
possession.  There  is  no  allegation,  however,  that  the  com- 
plainant ever  called  on  Mr.  Moran  for  the  vouchers  or  receipts, 
or  for  copies  of  them,  or  for  information  as  to  their  contents. 
He  further  alleges  that  he  verily  believes  there  is  a  con- 
^derable  sum  of  money  due  him  for  work  done  and  materials 
found,  and  that  he  has  sustained  damage  by  breach  of  the 
contract  on  the  part  of  the  defendants,  ''  Saint  Patrick's 
Church,"  to  the  amount  of  one  thousand  dollai^s. 

The  bill  prays  for  an  account — for  discovei-y  as  to  the  re- 
ceipts and  voudiers — and  that  the  respondents  be  decreed  to 
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pay  the  amount  duo  for  such  work,  and  the  damages  for 
breach  of  the  contract. 

Upon  what  ground  can  this  court  take  jurisdiction  of  the 
case? 

Surely  not  on  the  ground  of  account.  There  has  been 
work  done  by  the  complainant  under  a  written  contract,  and 
some  payments  have  been  made  to  him  on  account  of  this 
work.  But  it  is  not  pretended  there  is  any  thing  intricate 
in  these  accounts,  nor  is  any  reason  given  why  they  ought  to 
be  settled  in  a  court  of  chancery.  If  this  bill  can  be  main- 
tained on  the  ground  of  the  accounts  between  the  parties, 
then  a  court  t)f  chancery  has  jurisdiction  of  every  case 
when  a  debt  has  been  contracted  and  payments  made  upon  it. 

Courts  of  Chancery  assumed  the  jurisdiction  in  cases  of 
accounts,  in  consequence  of  the  inadequacy  of  the  remedy  at 
law.  The  bill  in  equity  is  the  substitute  for  the  action  of 
account  at  law,  which,  in  consequence  of  its  intricacy,  and 
the  delay  and  expense  attending  it,  and  even  then  failing  to 
do  complete  justice,  has  become  obsolete. 

Can  this  court  get  jurisdiction  of  the  case  either  upon  the 
ground  that  by  reason  of  the  complexity  of  the  accounts  the 
relief  at  law  is  imperfect  or  inadequate,  or  on  the  grounds  of 
discovery,  or  of  suppressing  multiplicity  of  suits  ? 

So  many  perches  of  mason  work  have  been  done  at  a  spe- 
cific price  per  perch ;  the  defendants  have  made  some  pay- 
ments, but  for  aught  that  appears  in  the  bill  of  complaint 
not  more  than  three,  and  such  are  the  accounts  to  be  settled 
between  the  parties.  It  would  be  a  mere  pretext  for  assum- 
ing jurisdiction  and  of  transferring  the  forum  of  litigation 
from  a  court  of  law  to  a  court  of  equity,  to  say  that  there  is 
any  propriety  in  the  court's  retaining  the  case  by  reason  of 
the  nature  of  the  accounts ;  and  there  is  just  as  little  reason 
for  retaining  it  on  the  ground  of  discovery.  What  discovery 
is  really  needed  ?  None  but  the  contents  of  two  or  three  re- 
ceipts and  vouchers  of  payments  given  by  the  complainant  to 
the  defendant,  the  knowledge  of  which  it  is  not  pretended 
are  now  needed  for  any  specific  purpose  by  the  complainant, 
and  which  the  defendants  can  use  only  to  reduce  the  amount 
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which  may  be  dae  on  taking  the  accounts.  If  they  are  lost, 
or  are  not  forthcoming  at  the  proper  time,  the  complaunant 
can  sustain  no  iigory,  bat  the  loss  will  fall  on  the  defendants. 

The  peculiar  power  of  this  court  to  compel  a  discovery  is 
not  required  in  the  case,  that  the  ends  of  justice  may  be  at- 
tained. Is  it  invoked  as  a  mere  pretence  to  give  the  court 
jurisdiction  and  change  the  forum  of  litigation? 

Of  what  advantage  can  it  be  to  the  complainant  to  harve 
the  discoveiy  he  asks  ?  He  did  not  do  the  work,  nor  ware 
these  payments  made  through  the  agency  of  others.  To  know 
the  exact  amotmt  of  the  payments  before  trial  cannot  be  of 
any  advantage  to  the  complainant. 
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Pjsteb  How£ll  V.  Thomas  Ashmorb. 

In  the  cue  of  a  bill  for  mere  disoorerj,  if  it  appean  DMonable  that  tlw  eoa- 
plaiamnt  shonld  be  onUtled  to  the  diaoloaore,  and  no  prinoiplet  of  law,  er 
oqoity,  are  violated  in  enforcing  it,  the  oonrt  will  not  be  aa  nioe  in  the  appUeik- 
tion  of  technical  rules  aa  when  an  iiguiotion,  or  relief,  ia  naked  for. 

80  in  a  bill  for  diacovery  onlj,  it  ia  not  neceaaary  to  arer,  that  the  diacorery  if 
absolutely  necessary,  or  indispensable,  to  the  defence.  It  will  be  aoAoieiii  t» 
state  and  show  that  it  is  material  eridence. 

Nor  is  it  necessary  to  allege  in  the  bill,  that  the  plaintiff  has  no  other  witaew  er 
eWdence  to  establish  at  law  the  £ftcts  of  which  the  disoorery  is  sought ;  for  hb 
ia  entitled  to  it  if  it  ia  merely  cumulative  evidence  of  material  fa«ta. 

A  mere  clerical  mistake  of  a  single  figure,  the  court  would  permit  to  be  corrected 
instanter  upon  the  suggestion,  unless  by  any  possibility  the  defendant  hai 
been  misled  by  it 

A  bona  fide  purchaser  without  notice,  and  for  a  valuable  consideration,  is  entitled 
to  have  his  title  protected  by  this  court,  nor  will  he  be  compelled  to  discover 
anything  which  will  invalidate  that  title.  But  when  the  defendant  is  charged 
with  a  fraud,  and  that  he  has  procured  a  title  fraudulently,  and  ia  frandulentlj 
uetting  it  up  to  defeat  the  complainant,  it  is  the  peculiar  jurisdiction  of  the 
court  of  chancery  to  compel  such  fraud-doer  to  disclose  the  fact  alleged  a«  a 
fraud,  and  all  the  circumstances  attending  the  act,  in  order  that  the  court  ittay 
determine  whether  those  oircumstancos  establish  the  fraud  or  not. 

It  is  a  proper  object  for  a  bill  of  discovery  to  ascertain,  in  a  case  where  the  defend- 
ant's title  can  only  prevail,  upon  the  ground  of  his  being  a  bona  fide  pnrnhinfir, 
without  notice  of  the  plaintiff's  title,  whether  he  had  eucK  notice,  and  to  oall 
upon  him  t^^  4i8clo8e  all  the  circumstances  which  may  go  to  probe  his  oonaoieiioe 
upon  that  point. 

*  The  act  of  the  Legislature  of  this  State,  of  March  let,  1849,  permitting  the  plaia- 
tiff  to  call  on  the  defendant  as  a  witness  upon  the  trial,  does  not  deprive  thi 
plaintiff  of  the  right  to  the  discovery  before  trial  by  exhibiting  his  bill  in  thSi 
court.  The  Supreme  Court  ia  not  competent  to  ^rant  the  eame  relief  whiioh 
this  court  is  able  to  afford  the  plaintiff  in  this  proceeding. 

It  is  a  general  rule  regulating  the  practice  of  the  court  of  chanoery,  that  a  bill  of 
discovery  fUod  in  this  court  to  aid  in  the  prosecution  of  a  suit  at  law,  cannot  bo 
maintained  against  one  who  might  be  a  toitneee  in  the  ^uit. 

But  the  statute  of  1849  has  introduced  a  new  principle  unknown  to  the  oomomi 
law  ,*  a  new  case  has  arisen  to  which  the  rule  could  not  have  been  appUoablo 
when  adopted.  It  is,  therefore,  a  question  addressed  to  the  sound  discretioB  of 
the  court. 

*  The  **act  concerning  evidence,"  reported  by  the  Law  Oommiasionen,  and 
paaied  in  1835,  contains  a  section  which  afoida  the  neoeaaity  of  filing  »  biU  fai 
ohanoery  for  discovery  Ic  such  oases.— Bbportbb. 
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The  sUtaie  ought  not  to  deprire  the  pUintUf  of  his  right  to  file  his  bill  to  aid  him 
io  the  prosecution  of  hia  suit  at  law. 


This  bill  was  filed  by  the  complainant,  seeking  discovery 
in  aid  of  his  prosecution  of  a  suit  at  law.  The  bill  al- 
leges, that  Sarah  Milward.  wife  of  John  Milward,  as  the 
heir  at  law  of  her  father,  became  entitled  to  certain  real 
estate  in  the  county  of  Mercer.  That  on  the  seventeenth 
day  of  September,  1814,  the  said  John  and  Sarah,  for 
the  consideration  of  $100,  granted  and  conveyed  a  part  of 
the  same  to  Joseph  Ashmore,  which  is  the  land  in  question 
between  the  parties  to  this  suit.  That  the  deed  was  acknow- 
ledged before  a  proper  officer,  but  that  in  taking  the  ac- 
knowledgment, the  officer  did  not  certify  that  the  said  Sarah 
w^  examined  privately  and  apart  from  her  husband. — 
That  Joseph  Ashmore  entered  into  the  possession  under  the 
deed,  and  so  continued  until  the  24:th  of  June,  1816,  when 
he  sold,  for  a  valuable  consideration,  to  James  Ashmore,  the 
brother  of  defendant,  who  entered  into  the  possession.  That 
Jam^,  being  about  to  leave  the  State  for  a  considerable 
time,  and  wishing  to  make  some  provision  for  the  care  of  his 
aged  father,  permitted  the  defendant  to  take  possession  of 
the  premises,  under  an  agreement  to  cultivate  them  for  the 
mutual  support  of  himself  and  his  father.  That  under  that 
arrangement  the  defendant  entered  and  kept  the  possession 
until  the  death  of  his  father,  in  1846. 

That  in  December,  1845,  James  Ashmore,  for  the  conside- 
ration of  $200,  sold  and  conveyed  the  premises  to  the  com- 
plainant, and  which  deed  was  duly  acknowledged  and  re- 
corded.   That  at  the  time  of  his  purchase  the  complainant 
did  not  know  of  the  defect  in  the  acknowledgment  of  the 
deed  from  Milward  and  wife.     That  afterwards,  discovering 
%. defect,  the  complainant  applied  to  Mrs.  Milward — told 
W'the  difficulty,  and  thereupon,  without  hesitation,  on  the 
24th  day  of  June,  1847,  she,  for  the  nominal  consideration  , 
<>f  W,  duly  executed  and  delivered  to  complainant  a  deed 
for  the  premises,- which  was  recorded  on  the  22d  day  of 


f 


84  HOWBLL  V.  ASHMORE.  [iCAT 

April,  1848.  That  then  the  complainant  commenced  an  ac- 
tion of  trespass  and  ejectment  for  the  land,  and  in  July  term 
of  the  Supreme  Court,  the  defendant  applied,  and  entered 
/  into  the  usual  consent  rules  to  defend  as  the  owner ;  that  on 
the  20th  of  September,  1847,  the  defenant,  being  fully  ap- 
prised of  the  fact  that  the  said  Sarah  M.  had  given  the  last 
named  deed  to  the  complainant,  but  finding  it  was  not  re- 
corded, procured  her  to  execute  a  deed  to  him,  of  the  date 
last  named,  purporting  a  consideration  of  $170,  and  which 
deed,  on  the  next  day,  was  recorded. 

The  bill  further  charges,  that  the  defendant  did  not  pay 
any  consideration  for  the  conveyance  to  him,  and  at  the  time 
he  obtained  it,  had  full  knowledge  of  the  complainant's  title. 
That  the  deed  to  defendant  was  privately  and  secretly  exe- 
cuted, and  that  defendant  has  refused  to  give  any  informa- 
tion in  relation  thereto ;  that  Sarah  M.  resides  out  of  this 
State,  and  that  complainant  cfmnot  discover  whether  she  is 
awarejjigl^at  the  time  when  she  made  the  deed  to  him,  he 
haci  any  knowledge  of  the  prior  deed  to  the  complainant, 
nor  has  complainant  been  able  to  discover  who  was  present 
when  the  deed  to  defendant  was  executed. 

The  bill  then  prays  a  discovery  as  to  the  knowledge  of  the 
defendant  of  the  complainant's  deed  from  Sarah  Milward,  at 
the  time  of  the  execution  of  her  deed  to  him,  and  the  con- 
sideration upon  which,  and  the  circumstances  under  which 
it  was  executed. 

The  defendant  has  demurred  to  the  bill. 

Mr.  Dayton  for  demurrer. 

Mr.  Beasley  contra. 

The  Chancellor.  This  is  a  bill  for  discovery  only.  The 
complainant  asks  the  discovery  in  aid  of  his  prosecution  of  a 
suit  at  law,  instituted  by  him  against  the  defendant  in  the 
Supreme  Court,  and  for  the  purpose  of  using  the  disclosure 
upon  the  trial  of  the  said  suit.    No  interference  with  that 
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suit  is  asked,  nor  is  relief  prayed  for.  The  principles  appli- 
cable to  a  bill  for  discovery  only,  are  in  some  respects  dif- 
ferent from  those  which  govern  the  court,  where  the  bill 
prays  for  an  injunction  to  stay  proceedings  at  law,  or  in  any 
way  to  interfere  with  such  proceedings,  until  the  bill  is  an- 
swered ;  or  where,  in  addition  to  the  discovery,  relief  is 
prayed  for.  In  the  case  of  a  bill  for  mere  discovery,  if  it 
appears  reasonable  that  the  complainant  should  be  entitled 
to  the  disclosure,  and  no  principles  of  law,  or  equity,  are 
violated  in  enforcing  it,  as  the  complainant  must  pay  the 
costs  of  the  suit,  whatever  may  be  the  defendant's  answer, 
tbe  court  will  not  be  as  nice  in  the  application  of  technical 
roles  as  where  an  injunction,  or  relief^  is  asked  for.  Sey- 
mour V.  Seymour  e^  a/.,  4  Joh.  G.  B.  409 ;  Bishop  of  London 
V.  Fytche,  1  Brown  C.  C.  Rep.  69. 

For  instance,  in  a  bill  for  discovery  only,  **  it  is  not  neces- 
sary to  aver,  that  the  discovery  is  absolutely  necessary,  or 
indispensable  to  the  defence.  It  will  be  sufficient  to  state 
and  show  that  it  is  material  evidence.  Thus,  for  example,  it 
is  not  necessary  to  allege  in  the  bill,  that  the  plaintiff  has  no 
other  witness  or  evidence  to  establish  at  law  the  facts  of 
which  the  discovery  is  sought;  for  he  is  entitled  to  it,  if  it 
be  merely  cumulative  evidence  of  material  facts.  It  would 
be  otherwise,  if  the  bill  should  not  only  ask  discovery,  but 
should  ask  relief  in  equity."    Story's  Eq.  P.  sec.  324. 

An  objection  was  made  to  this  bill,  because  it  does  not 
sufficiently  aver,  that  the  complainant  cannot  make  proof  of 
the  facts  of  which  discovery  is  sought  without  the  aid  of 
this  court. 

If  the  interference  of  this  court  was  asked  with  the  suit 
at  law,  then  perhaps  the  bill,  or  affidavit,  ought  to  have  stated 
the  belief  of  the  complainant,  that  the  answer  would  furnish 
discovery  material  for  the  defence,  and  'that  the  complainant 
had  no  means  of  obtaining  the  facts  without  such  discovery. 
(4  John.  C.  Rep.  411.)  But  no  interference  is  asked  for; 
and  besides,  though  there  is  no  direct  averment  that  the  dis- 
closure is  material  and  requisite,  the  case  made  by  the  bill, 
and  which  the  demurrer  admits,  shows  manifestly,  the  mate- 
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riality  and  importance  of  the  facts  of  which  discovery  is 
asked.  As  regards  the  most  important  fact,  and  the  one 
which  it  is  the  principal  object  of  the  bill  to  reach,  to  wit. 
whether  at  the  time  the  defendant  obtained  the  deed  from 
Mrs.  Milward,  he  had  knowledge  of  the  plaintifiF's  deed  from 
her  of  the  24th  of  June,  1847,  that  is  a  matter  so  peculiarly 
within  the  exclusive  knowledge  of  the  defendant,  that  it 
might  almost  be  considered  as  superfluous  to  aver,  even  if 
formality  required  it,  that  the  plaintiff  had  not  the  means  of 
obtaining  the  fact  without  such  discovery. 
^  The  bill  alleges,  that  the  deed  from  Sarah  Milward  to  the 
defendant,  and  which  he  sets  up  to  defeat  the  plaintiff's  title, 
was  privately  and  secretly  executed,  and  that  the  defendant 
has  at  all  times  refused  to  all  persons  to  give  any  informa- 
tion in  relation  thereto — that  Sarah  Milward  resides  out  of 
the  State,  and  that  the  complainant  cannot  discover  whether 
she  is  aware  that  the  defendant,  at  tlie  time  wlicn  she  made 
the  deed  to  him,  had  knowledge  or  information  of  the  deed 
to  the  complainant ;  and  that  the  complainant  has  been  un- 
able to  discover  who  were  pi-esent  at  the  execution  of  the 
deed. 

With  regard  to  all  the  other  facts  and  circumstances  of 
which  the  defendant  is  called  upon  to  make  disclosure,  they 
all  relate  to,  and  bear  upon  the  material  question — whether 
or  not  the  defendant  was  a  ban^i  fide  purchaser  without  no- 
tice? 

I  think  the  bill  sufficiently  shows  the  materiality  of  the 
facts  to  the  plaintiff's  case  at  law,  and  also  that  he  cannot 
safely  rely  upon  any  testimony  from  other  sources  to  supply 
the  evidence. 

It  is  again  objected,  that  the  complainant  does  not  show 
his  action  at  law  was  commenced  subsequent  to  the  time 
when  his  title  accrued.  It  is  true  this  is  not  very  explicitly 
stated,  but  it  is  evident  the  counsel  who  drew  it  supposed 
that  it  so  appeared  by  the  bill.  There  is  certainly  a  confu- 
sion as  to  dates  arising  from  want  of  care.  The  bill  states, 
the  complainant  commenced  his  aetion  of  ejectment,  and  such 
proceedings  were  had  therein,  that  in  the  July  term  of  the 
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Supreme  Court  in  the  year  last  aforesaid,  the  said  Thomas 
Ashmore  appeared,  &;e.  The  year  "  last  aforesaid,^^  in  the 
bill,  is  the  year  1848,  and  yet  it  is  stated  that  the  cause  was 
noticed  for  trial  in  September,  1847.  There  is  certainly  a 
mistake  as  to  dates. 

But  the  complainant  after  setting  forth  the  manner  in  which 
his  title  .accrued,  states :  that  having  then  become  entitled  to- 
the  said  premises  he  went  to  take  possession,  and  the  defend- 
ant refusing  to  deliver  the  possession  he  commenced  his  suit* 
The  whole  statement  of  the  case  by  the  bill  shows,  I  think 
clearly,  that  the  suit  was  commenced  after  the  plaintiiT's^ 
title  accrued,  but  before  he  had  his  deed  recorded.  A  mere 
clerical  mistake  of  a  single  figure  the  court  would  permit  to 
be  corrected  instanter  upon  the  suggestion,  unless  by  any 
possibility  the  defendant  had  been  misled  by  it. 

It  is  further  insisted  in  support  of  this  demurrer,  that  the  ] 
Bubject  matter  is  not  one  entitling  the  complainant  to  a  dis-  ') 
closure  from  the  defendant ;  that  a  defendant  cannot  be  com- 
pelled to  discover  his  own  title ;  that  the  prayer  of  the  bill  is^ 
not  simply  a  discovery  as  to  whether  the  defendant  had  no- 
tice, but  of  the  consideration  the  defendant  gave  for  the  pro- 
perty, and  of  other  matters  attending  the  purchase.  ^ 

**  One  of  the  fundamental  n^les  of  this  branch  of  equity 
jurisprudence  is,  that  the  plaintiff  is  entitled  only  to  a  dis- 
covery of  what  is  necessary  to  maintain  his  own  title,  as  for 
example,  of  deeds  under  which  he  claims.  But  he  is  not  en- 
titled to  have  a  discovery  of  the  title  of  the  other  party  from, 
whom  he  seeks  the  discovery."    Sto.  Eq.  Ju.  sec.  317. 

In  this  case  the  bill  does  not  seek  a  discovery  of  the  de-  ' 
fendant's  title,  nor  of  the  defence  he  seeks  to  set  up  against 
the  plaintiff 's  right  of  recovery.  But  the  complainant  alleges 
tiiat  the  defendant  has  procured  a  title,  which  title  the  com- 
plainant sets  out  in  his  bills,  and  insists  that  such  title  ought 
not  to  prevail  against  his,  and  that  the  defendant  procured 
Mb  title  with  notice  of  the  complainant^s  prior  title.  All  he 
seeks  to  discover  is,  whether  the  defendant  had  the  notice  at 
the  time  of  his  purchase. 

A  bona  fide  purchaser,  without  notice,  and  for  a  valuable- 
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coDsideratioi),  is  entitled  to  have  his  title  protected  by  this 
^oourt,  nor  will  he  be  compelled  to  discover  any  thing  whidi 
will  invalidate  that  title.  But  when  the  defeodant  is  charged 
with  fraud,  and  that  he  has  procured  a  title  fraudulraUy, 
and  is  fraudulently  setting  it  up  to  defeat  the  complainant, 
it  ia  the  peculiar  jurisdiction  of  a  court  of  chancery  to  com« 
pel.such  a  fraud-doer  to  disclose  the  fact  alleged  as  a  fraud, 
«nd  all  the  circumstances  attending  the  act,  in  order  that  the 
«(mrt  may  determine  whether  those  circumstances  establish 
the  fraud  or  not. 

'  The  defendant  is  called  upon  by  this  bill  to  state  whether 
he  had  notice  of  the  complainant's  deed,  and  the  circumstan- 
ces under  which  he  procured  his  own  deed,  in  order  that  by 
4hem  it  may  be  determined  whether  he  is  a  bona  fide  purchasec 
without  notice.  The  disclosure  sought  is  as  to  the  notioei 
:  «nd  inquiry  is  made  as  to  the  consideration  he  paid,  and  of 
-ether  circumstances  only  as  they  affect  this  point.  They  all 
bear  upon  the  question  of  notice,  and  are  introduced  to  test 
the  defendant's  conscience  as  to  that  matter. 

It  seems  never  to  have  been  questioned  but  that  the  object 
•which  is  sought  by  this  bill,  is  a  proper  one  for  discovery. 

A  defendant  may  object  to  the  discovery  that  he  is  a  bona 
fide  purchaser  of  the  property  for  a  valuable  consideration, 
without  notice  of  the  plaintiff's  claim.  To  entitle  him- 
iielf  this  protection,  he  must  not  only  be  a  bona  fide  pur- 
chaser, and  without  notice,  and  for  a  valuable  consideration, 
bat  he  must  have  paid  the  purchase  money.  Story's  Eq.  Ju. 
see.  1502.  But  was  it  ever  objected  that  he  could  not  be 
compelled  to  disclose  whether  he  was  a  bona  fide  purchaser 
without  notice,  or  what  consideration  he  gave,  or  the  circum- 
stances under  which  ho  purchased? 

''  If  a  defendant  has  in  conscience  a  right  equal  to  that 
claimed  by  a  person  filing  a  bill  against  him,  though  not 
clothed  with  a  perfect  legal  title,  this  circumstance  in  the 
situation  of  the  defendant  rendei^  it  improper  for  a  court  of 
equity  to  compel  him  to  make  any  discovery  which  may  hasc- 
ard  his  title ;  and  if  the  matter  appears  clearly  on  the  fiM)e 
of  the  bill,  a  demurrer  will  hold.    The  most  obvious  case  is 
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that  of  a  purchaser  for  a  valuable  consideration  without  no- 
tice of  the  plaintiff's  claim."    Mitford's  Pleading,  162. 

But  upon  the  case  made  by  this  bill,  has  this  defendant/in 
conscience,  a  right  equal  to  that  claimed  by  the  complainant? 
Is  it  not  most  unjust  that  a  title  acquired  in  the  manner  as  it 
is  alleged  the  defendant's  was,  should  bo  set  up  and  prevail  ? 
The  defendant  has  no  equity  whatever.  He  admits  by  his 
demurrer  the  fraud  he  has  practised,  and  insists  that  the  court 
should  aid  him  in  taking  advantage  of  it,  by  extending  to 
him  the  same  protection  that  a  man,  holding  an  honest  title, 
would  have  a  right  to  claim. 

In  Jerard  v.  Sanders,  2  Ves*  J.,  187,  the  bill  was  filed  for 
discovery  of  deeds  relating  to  the  plaintiff's  title,  and  to  re- 
strain proceedings  in  ejectment.  The  bill  charged  construc- 
tive notice  of  a  settlement  in  the  party  under  whom  the  de- 
fendant claimed.  The  defendant  pleaded  purchase  for  valu- 
able consideration,  and  averred  that  J.  D.,  under  whom  he 
claimed,  had  not  to  his  knowledge  or  belief  any  notice  of  the 
title  set  up  by  the  plaintiff.  The  Lord  Chancellor  says, 
he  must  set  forth  the  facts  charged  in  the  bill,  from  which 
the  court  will  construe  notice.  He  assumes  to  himself  the 
proposition.  He  judges  what  is  constructive  notice,  and 
then  denies  that  to  his  knowledge  and  belief  he  had  con- 
stmctive  notice.  The  bill  does  not  impute  direct  notice  to 
him.  He  must  let  the  court  judge  of  that.  The  plea  was 
overruled.  The  case  is  further  reported  in  the  same  book, 
454.  The  defendant  answered,  and  fully  and  in  the  most 
precise  terms  denied  all  the  circumstances  aUeged,  from  which 
Jiotice  might  be  fnferred.  He  showed  he  was  a  bona  fide 
purdhaser  without  notice,  and  then  the  Chancellor  said  that 
sgainst  such  a  purchaser  the  court  will  not  take  the  least 
step  imaginable,  and  no  advantage  the  law  gives  him  shall 
l)e  taken  from  him.  But  it  was  not  set  up  in  that  case  that 
the  subject  matter  of  which  discovery  was  sought,  was  one  of 
^^ch  the  defendant  could  not  be  called  upon  to  make  dis- 

cloBore,  on  the  gromnd  it  was  discovering  his  own  title. 
In  14  Ves.  67,  Claridge  v.  Hoare,  Lord  Eldou  says :   "  It 

is  then  said  this  plea  (referring  to  the  plea  in  that  case)  should 
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be  supported  by  an  answer.  Such  a  plea  does  not  require 
the  support  of  an  answer  as  a  plea  of  purchase  for  valuable 
consideration,  without  notice  does.  That  plea  requires  the 
aid  of  an  answer,  the  bill  insisting  upon  notice  and  charging 
facts  to  make  that  out.  The  defendant  must  answer,  either 
admitting,  denying,  or  qualifying  all  the  circumstances  upon 
which  it  is  contended,  that  if  the  defendant  will  speak,  no- 
Jice,  though  denied,  will  appear." 

It  appears  to  me  very  clear,  that  it  is  a  proper  object  for  a 
bill  of  discovery,  to  ascertain,  in  a  case  where  the  defendant's 
title  can  only  prevail  upon  the  ground  of  his  being  a  bona 
fide  purchaser  without  notice  of  the  plaintiff's  title,  whether 
he  had  such  notice,  and  to  call  upon  him  to  disclose  all  the 
circumstances  which  may  go  to  probe  his  conscience  upon 
tiiat  point. 

In  support  of  this  demurrer,  it  is  ftirther  insisted,  that 
under  tiie  act  of  the  Legislature  of  this  State,  of  March  1^ 
1849,  the  plaintiff  can  call  upon  the  defendant  as  a  witness 
upon  the  trial  of  the  suit  in  ejectment,  and  that  therefore* tUff 
bill  is  objectionable  upon  two  grounds : 
.  1st  That  this  court  is  called  upon  to  assist  a  suit  in  an- 
other court  competent  to  grant  the  relief  here  sought. 

2d.  That  you  cannot  have  a  bill  of  discovery  in  aid  of  a 
Buit  pending  against  any  one  who  is  a  competent  witness  in 
that  suit. 
'  ^  As  to  the  first  ground.  Hie  principle  is  correctly  laid 
dawn  in  Story's  Eq.  Ju.  §  1495 ;  in  Cooper's  Eq.  P.,  ch.  3,  p. 
191 1  and  in  Mitford's  Plead.  52,  that  in  the  case  of  suits  mwriy 
civil,  in  a  court  of  ordinary  jurisdiction,  if  tiiat  court  can 
itself  compel  tiie  discovery  required,  a  court  of  equity  will 
not  interfere.  The  cases  referred  to  in  support  of  the  |Hrin- 
dple  are  those  of  Dunn  and  others  t;.  Goates  and  Balguy,  1 
Atk.  Bep.,  288,  and  an  anonymous  case  in  2d  Yes.,  152, 
which  were  cases  where  the  plaintiffs  sought  a  discov- 
ery in  aid  to  the  ecclesiastical  jurisdiction,  and  in  which 
cases  ihe  discovery  was  denied  on  the  grounds  as  stated  by 
the  Lord  Chancellor,  that  "  the  coming  into  this  court  in  aid 
of  the  ecdesiastical  jurisdiction  is  always  denied  here,"  and 
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the  party  does  not  there  want  it,  '*  because  he  may  exhibit 
artides  in  that  court,  and  have  an  answer  on  oath,  which  is 
the  constant  metiiod  there."  '    ^ 

It  would  seem  that  in  the  ecclesiastical  courts,  the  party    t 
could  exhibit  articles  in  the  nature  of  a  bill  of  discorery, 
and  have  an  answer  on  oath,  which  would  afford  him  the 
same  relief  as  a  bill  of  discovery  would  in  the  Court  of 
Chancery. 

But  is  the  Supreme  Court,  where  this  suit  is  pending,  to 
assist  which  this  bill  has  been  filed,  competent  to  grant  the 
same  relief  which  this  court  is  able  to  afford  the  plaintiff 
in  this  proceeding  ? 

That  court  can  compel  no  discovery  by  any  proceeding  in 
the  nature  of  a  bill  of  discovery.  It  can  compel  the  defend- 
ant to  answer  as  a  witness  on  the  trial  of  the  cause  if  called 
upon  by  the  plaintiff.  But  the  disclosure  he  may  make  then 
may  be  of  no  avail  to  the  plaintiff.  The  plaintiff  has  a  right 
to  the  discovery,  before  the  trial,  to  aid  him  in  preparing  to 
meet  the  very  case  the  defendant  may  make  by  the  disclo- 
sure. A  party  may  exhibit  his  bill  before  his  suit  is  com- 
menced, so  as  to  enable  him  rightly  to  frame  his  action  and 
declaration.  ^ 

Story's  Eq.  Ju.,  §1495,  and  cases  cited  in  the  note. 

In  Story's  Eq.  Ju.,  §  1486-1487,  the  means  provided  by 
the  Roman  law  for  obtaining  the  oath  of  parties  is  stated. 
Interrogatories  in  writing  were  propounded  which  were  an- 
swered by  the  other  party  under  oath,  and  the  relief  afforded 
was  as  effectual  as  that  obtained  by  a  bill  of  discovery  in  a 
Conrt  of  Chancery. 

The  mode  of  proceeding  in  the  ecclesiastical  and  dvil 
ooorts  is  concisely  pointed  out  in  Story's  Eq.  P.,  §  860 :  "  In 
the  dvil  law  the  defendant  first  puts  in  his  defensive  aUega- 
ti(m  to  the  claim  made  by  the  plaintiff,  and  after  an  answer 
to  that  is  put  in,  the  plaintiff  propounds,  in  a  sort  of  supple- 
mental libel,  called  the  libellus  ariicviatus^  his  interrogatories 
respecting  the  diarges  made  in  the  positions  of  the  plaintiff, 
as  tiiey  are  called  (that  is)  in  his  bill  of  complaint ;  and  the 
defendant  then  responds  to  those  interrogatories.    In  tiie 
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ecclesiastical  courts,  where  also  the  defendaut  is  required  to 
make  an  answer  or  discovery  upon  oath,  the  answer  to  the 
interrogatories  is  in  a  wholly  distinct  instrument  from  the 
responsive  allegation  (as  it  is  called)  to  the  libel  which  con- 
,  tains  the  defence  of  the  defendant. 

But  the  remedy  afforded  by  our  statute  was  not  intended 
to  supply  the  place  of  a  bill  of  discovery.  It  does  not  af- 
ford the  adequate  relief,  for  it  does  not  meet  the  wants  of  the 
party. 

As  to  the  other  ground,  that  you  cannot  have  a  bill  of 
this  nature  in  aid  of  a  suit  at  law  against  one  who  is  a  com- 
petent witness  in  the  suit. 

The  general  loile  is,  that  it  is  a  good  objection  to  a  bill 
of  discovery  that  it  seeks  a  discovery  from  a  defendant  who 
.  ip'a  mere  witness  and  has  no  interest  in  the  suit.    But  the 
.  role  has  its  exceptions. 
,    .'^tory's  Eq.  §  1499  ;  Cooper^s  Eq.  P.,  200. 

Whenever  the  rule  is  laid  down,  this  reason  is  always 
given  for  it :  that  there  is  no  ground  for  a  bill  of  discovery 
since  his  answer  would  not  be  endence  against  any  other 
person.     The  reason  is  not  applicable  here. 

One  exception  to  the  rule  is,  the  case  of  making  tiie  agents, 
officers  and  directors  of  a  corporation,  parties.  There  are 
l^^TOaaona  given  for  this  exception  in  the  authorities  where  sucli 
bills  have  been  sustained,  but  no  better  reasons,  nor  as  good 
«  aa.  tjkoee  which  may  be  suggested,  why  the  case  before  us 
should  not  be  an  exception  to  this  general  rule. 

In  the  case  of  Glasscott  v.  Copper  Miners'  Company,  11 
Simons  B.,  305,  the  doctrine  was  firmly  established  that  a 
bill  for  discovery  merely  may  be  maintained  against  a  oor- 
poration  and  its  officers. 

If  these  objections  prevail,  it  strips  the  court  very  much, 
if  not  entirely,  of  its  jurisdiction,  in  cases  of  this  kind. 

As  the  object  of  this  jurisdiction  is  to  assist  and  promote 
the'  administration  of  public  justice  in  other  courts,  biUa  of 
discovery  are  greatly  &vored  in  equity,  and  will  be  sustained 
in  all  cases  where  some  well  founded  objection  does  noft  ex- 
against  the  exercise  of  the  jurisdiction.    Story's  Eq.  §  1488. 
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Nov,  thp  statute  of  1849,  was  passed  for  the  benefit  of  thQ 
padj  who  might  see  fit  to  call  upon  his  adversary  in  a  suit 
to  testify  as  a  witness;  but  if  this  court  should  determiid' 
tbi^t  the  statute  deprives  the  plaintiff  in  this  suit  of  the  ber| 
nefit  of  this  bill,  and  thus  compels  him  to  resort  to  liis  adver-' 
sary  as  a  witness  on  the  trial,  this  statute,  instead  of  proviiig,' 
^  it  was  intended,  an  advantage  in  the  prosecution  of  his 
suit,  may  operate  greatly  to  his  prejudice.  It  compels  hiip 
to  make  t^e  defendant  a  witness  not  only  as  to  the  siinplei' 
fact  about  which  he  wishes  to  interrogate  him,  but  makes  hfm' 
a  witness  in  his  own  cause,  competent  to  give  testimony  on 
his  own  behalf. 

But  this  principle  which  hag  heretofore  governed  courts  of 
equity  in  entertaining  bills  of  discovery,  is  not  an  inflei^d.blo. 
role,  and  one  which  cannot,  or  ought  not,  to  be  subservient 
to  any  new  exigency  that  may  arise  in  the  administratipji  of 
justice.* 

Here  is  presented  a  new  question.  The  Legislature  has 
not  by  positive  act  abolished  or  limited  the  jurisdiction  of 
this  court  as  to  bills  of  discovery,  but  has  introduced  a 
new  principle  unknown  to  the  common  law.  A  party  in  a 
suit  may  now  call  upon  his  adversary  as  a  witness.  It  is  a 
general  rule  regulating  the  practice  of  the  Court  of  Chan- 
cery, that  a  bill  for  discovery  could  not  be  maintained  against 
one  who  might  be  a  witness  in  the  suit  It  is  a  rule  of  policy, 
founded  upon  good  and  substantial  reasons.  Under  the  pe- 
culiarity of  this  statute,  a  new  case  has  arisen,  one  to  which 

*  Story,  in  his  £q.  Jq.,  g  6i,  in  speaking  of  the  jarisdiotion  of  the  Conrt  of  Chftn- 
eoy  mkjs :  One  rule  i»,  that  if  originally  the  jurisdiction  has  properly  attached 
m  eqnitj  in  any  ease,  on  account  of  the  supposed  defect  of  remedy  at  law,  that  Ju- 
ritdietion  is  not  changed  or  obliterated  by  the  courts  of  law  now  entertaining 
jvisdiction  in  such  cases,  when  they  formerly  rejected  it.  This  has  been  repeat- 
edly asserted  by  ooorts  of  equity,  and  constitutes,  in  some  sort,  the  polo-star  of  por- 
tioDi  of  its  jarisdiotion.  The  reason  is,  that  it  cannot  be  left  to  courts  of  law  to  en- 
Isrge,  or  to  restrain  the  powers  of  courts  of  equity  at  their  pleasure.  The  jurisdiction 
of  equity,  like  that  of  law,  must  be  of  a  permanent  and  fixed  character.  There 
eaa  be  no  ebb  or  flow  of  jurisdiction  dependent  upon  external  changes.  Being 
onee  vested  legitimately  in  the  court,  it  must  remain  there,  until  the  Legislature 
akall  abolish  or  linut  it ;  for  without  some  positire  act,  the  just  inference  is,  that 
the  kgislatiTe  pleasure  is,  that  the  jarisdiotion  shall  remain  upon  its  old  fonnda* 

tiOB. 
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the  rule  referred  to  could  not  have  been  applicable  when  it 
was  adopted,  for  such  a  case  could  not  then  have  arisen.^  We 
have  now  to  deal  with  it,  and  it  is  a  question  addressed  to 
the  sound  discretion  of  the  court,  whether  the  ends  of  justice 
will  be  best  promoted  by  making  a  case  like  that  before  ub 
an  exception  to  the  rule. 

I  do  not  think  that  this  statute  ought  to  deprive  the  plaintiff 
of  his  right  to  file  his  bill  in  this  court  to  aid  him  in  the  pro- 
secution of  his  suit  at  law.  I  do  not  think  that  he  should 
be  compelled  to  resort  to  the  alternative  of  making  the  de- 
fendant a  general  witness  in  the  suit,  or  be  deprived  of  hav- 
ing the  benefit  of  a  disclosure  before  the  trial,  so  that  he  may 
prepare  himself  to  meet  the  facts  which  may  be  presented 
by  the  disclosure  which  he  seeks. 

Let  the  demurrer  be  overruled  with  costs. 
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JofiHUA  Bawnslbt  and  Andrew  Babbicklo  v.  Thk  I^bsiT* 
TON  Mutual  Life  Insubancb  Co. 

Tii«  pow«n  coafanwl  npon  thli  oouri  by  the  aot  to  prerent  fraads  bj  inoorpontMl 
ffp—miniw,  an  tKhnordinary  powers,  and  are  to  be  exerdMd  with  caation,  and 
mdj  wbea  tha  dfeumBtanoei  of  the  ease  and  the  ends  of  Justiee  require  it 

Nor  is  the  ChaaeeUor  bound  as  a  matter  of  eonrse  to  issue  the  injonotion,  although 
it  is  made  ■atis&otorily  to  appear  that  the  company  i$  ifuolvent ;  but  he  must 
eoMfeiie  his  best  diacretion  and  exert  the  powers  conferred  for  the  safety  of  the 
pnbiie,  and  the  adTantage  of  the  stookholders  and  creditors. 

Hm  bin,  or  petition,  must  set  forth  the  fkots  and  circumstances  of  the  case.  AA- 
davits  and  proofs  may  be  read,  but  for  no  purpose  except  to  sustain  the  case 
made  by  the  bill,  and  by  the  opposite  party  in  its  disproof  and  denial. 

It  will  not  do  to  simply  charge  that  the  company  is  insolrent,  and  then  take  afi- 
dants  to  show  facts  and  circumstances  not  alluded  to  in  the  bill,  to  malie  out 
such  insolrency. 

Jiotion  to  restrain  and  ii^join  refused,  where  the  case  made  by  the  pleadings  and  the 
ffoof  corresponding  therewith,  did  not  justify  the  court  in  declaring  the  company 
insolrenty  and  subjecting  it  to  the  provisions  of  the  act  to  prevent  fhbuds  by 
incorporated  companies. 

This  was  a  proceeding  under  the  "  Act  to  prevent  frauds 
ly  incorporated  companies."  The  bill  was  filed  by  a  creditor 
and  a  stockholder  of  the  company,  and  the  complainants  now 
applied  for  an  injunction  to  restrain  the  defendants  from  ex- 
ezdsing  iheir  corporate  franchises,  and  for  the  appointment 
of  receivers  to  wind  up  its  concerns. 

Messrs.  Beasley  and  Halsted  for  application. 

Daytcn  and  Vro(>m  contra. 

The  Chancellob.  This  bill  is  filed  by  Joshua  Rawnsley, 
*  policy  holder,  and  as  such,  by  virtue  of  its  charter,  a  mem- 
^i'  of  "  The  Trenton  Mutual  Life  and  Fire  Insurance  Com- 
pany," and  by  Andrew  Barricklo,  who  alleges  himself  to  be 
a  Creditor  of  the  said  company. 

The  proceedings  are  under  the  act  entitled  ^^  An  act  to 
prevent  frauds  by  incorporated  companies,"  and  I  am  asked 
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mow  to  declare  this  company  insolvent,  and  to  appoint  re- 

-ceivers  to  wind  up  its  concerns. 

By  virtue  of  the  general  equity  powers  of  the  court,  this 

"bill  could  not  be  maintained.  The  relief  sought  for  is  under 
and  by  virtue  of  the  statute  which  must  guide  the  court  in 
it»  decision  of  the  case. 

The  court  is  authorized  by  the  act,  whenever  an  incorpo- 
rated company  has  become  insolvent,  by  petition  or  bill,  ex- 
hibited by  a  creditor  or  stockholder,  setting  forth  the  £act& 
and  circumstances  of  the  case,  to  hear  tiie  matter  in  a  sum- 
mary way,  upon  tlio  affidavits,  proofs  and  allegations  by  or 
on  behalf  of  the  parties.  If  upon  such  inquiry  it  shall  be 
made  to  appear  that  the  said  company  has  become  insolvent, 
it  shall  be  lawful  for  the  Chancellor  to  restrain  the  company 
and  its  officers,  by  injunction,  from  exercising  the  privileges 
and  franchises  granted,  and  if  the  circumstances  of  the  case, 
and  the  ends  of  justice  require  it,  to  appoint  receivers,  Ac 

The  powers  conferred  upon  the  court  are  extraordinary 
powers,  and  are  to  be  exercised  with  caution,  and  only  when 
the  circumstances  of  the  case  and  the  ends  of  justice  re- 
quire it. 

Where  a  creditor,  or  stockholder,  comes  into  court  under 
this  act,  it  is  not  his  particular  grievance  the  court  ia  to  re- 
dress, or  his  individual  interest  that  is  to  be  protected ;  bat 
the  very  object  of  the  act  is  to  protect  the  public  at  large 
from  imposition,  and  to  promote  and  secure  the  general  in- 
terest of  the  stockholders  and  creditors. 

Nor  is  the  court  bound,  as  a  matter  of  course,  to  issue  the 
injunction,  though  it  is  made  satisfactorily  to  appear  that 
the  company  is  insolvent.  The  Chancellor  must  exercise 
his  best  discretion,  and  exert  the  powers  conferred,  for  the 
safety  of  the  public  and  the  advantage  of  the  stockholders 
and  creditors. 

Nor  has  the  Chancellor  any  right  to  act  in  the  premises 
except  on  the  case  made  before  him.    The  bill  or  petition, 
the  act  expressly  says,  must  set  forth  the  facts  and  circum- 
stances of  the  case. 
Affidavits  and  proofs  may  be  read,  but  for  no  purpose  ex- 
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oq)t  to  sustain  the  case  made  by  the  bill,  and  by  the  opposite 
party  in  its  disproof  and  denial.  It  will  not  do  simply  to 
ebarge  that  the  company  is  insolvent,  and  then  take  affida- 
vits to  show  fiu^  and  cirenmstances  not  alluded  to  in  the 
bill,  to  make  out  such  insolvency.  It  is  no  trifling  matter 
for  the  court,  where  the  Legislature  have  incorporated  a 
company  with  extensive  powers,  by  the  exercise  of  which 
a  large  amount  of  capital  has  become  employed,  and  in 
-yhich  thousands  of  our  citizens  have  become  interested  and 
tiieir  property  involved,  to  strip  it  in  a  summary  way  of  all 
its  franchises  and  privileges,  and  determine  the  rights  of 
individuals  connected  with  it.  It  is  a  case  where  the  court 
is  to  exercise  great  caution ;  and  I  think  I  may  safely  say, 
where  a  single  stockholder,  together  with  a  creditor  of  the 
company,  files  a  bill  under  this  act,  if  the  bill,  taking  all  the 
facts  and  circumstances  stated  as  true,  will  not  justify  the 
issuing  of  an  injunction,  no  affidavits,  or  proofs,  respecting 
collateral  matters,  though  they  tend  to  prove  the  company 
insolvent,  will  justify  the  court  in  gi*anting  the  prayer  of 
the  bill.  The  complainant  may  amend  his  bill  and  make  a 
case  upon  which  the  court  can  act.  But  it  would  be  in  vio- 
lation of  the  well-established  practice  of  this  court,  and 
I  think,  unjust,  for  the  court  to  exercise  the  powers  confer- 
red by  this  act  of  the  Legislature,  unless  the  facts  and  dr- 
cumstances  of  the  case,  as  set  out  in  the  bill,  will  warrant 
It  It  is  a  summary  proceeding,  and  in  its  nature  and  ef- 
fect, a  final  hearing  upon  its  merits.  By  every  principle  of 
practice  and  pleading,  the  proofs  must  be  pertinent  to  the 
issne :  $tcwndum  alleguia. 

It  is  very  proper  in  a  case  of  this  kind,  when  there  has 
been  any  fraudulent  conduct  on  the  part  of  the  directors  or 
agents  of  the  company,  any  misapplication  of  funds  or  vio- 
l^on  of  trust,  to  set  out  such  acts  and  violations  of  duty  in 
the  bill,  not  because  the  court  can  upon  any  or  all  of  these 
grounds  grant  the  relief  contemplated  by  the  act,  but  be- 
cause they  have  a  bearing  upon  the  question  at  issue,  and 
give  point  and  strength  to  the  circumstances  relied  upon  to 
make  out  the  insolvency  of  the  company. 
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But  it  is  not  competent,  where  there  are  no  corresponding 
charges  in  the  bill,  to  impugn  by  affidavits,  the  character  or 
conduct  of  the  directors  or  agents  of  the  company,  and  make 
a  case  upon  which  the  court  is  to  act,  not  even  allnded  to  in 
the  bill  of  complaint. 

These  remarks  are  made  because  they  have  a  direct  bear* 
ing  upon  the  case  in  hand. 

This  company  was  incorporated  by  an  act  of  the  5th  of 
February,  1847,  and  the  privileges  and  franehises  conferred - 
upon  it  my  be  summed  up  in  a  few  words.  It  has  power  to 
insure  lives,  and  to  make  all  and  every  insurance  appertam- 
ing  to  or  connected  with  life  risks,  of  whatever  kind  or  na- 
ture,  and  also  to  insure  all  kinds  of  property,  both  real  and 
personal,  against  loss  or  damage  by  fire.  And  the  act  would 
seem  to  confer  power  enough  to  devise  and  contrive,  at  the 
discretion  of  the  directors,  any  and  all  schemes  to  insure 
life  risks,  and  against  fire,  and  to  any  extent  the  public 
might  see  fit  to  embark  in  the  risk.  There  are  no  restrio- 
tions  in  the  charter,  except  that  the  company  is  subject  to 
those  contained  in  the  act  entitled  ''  An  act  concerning  cor- 
porations,'' and  which  in  this  case  amounts  to  little  or 
nothing,  in  limiting  the  discretion  of  the  directors  in  the 
exercise  of  the  powers  conferred  by  the  charter. 

By  the  2d  sec.  of  the  act,  it  is  declared  that  all  persons 
insured  in  the  association,  while  they  so  continue,  shall  be 
deemed  and  taken  as  members  thereof. 

Joshua  Rawnsley,  one  of  the  complainants,  effected  an  in« 
flurance  on  his  house  in  the  city  of  Trenton  for  the  sum  of 
$3,000,  for  which  he  paid  $12  cash,  and  gave  his  premium 
note  for  $120,  on  which  the  $12  was  credited. 

Andrew  Barrieklo,  the  other  complainant,  had  an  insu- 
rance upon  his  store  goods  to  the  amount  of  $3,000.  ffis 
goods  were  destroyed  by  fire,  and  he  claims  to  be  a  creditor 
to  the  amount  of  this  insurance. 

Do  these  complainants  make  out  a  case  by  their  bill  to 
justify  the  court  in  declaring  the  company  insolvent  ? 

The  bill  charges  distinctly  that  the  company  is  insolvent 
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But  what  are  the  facts  and  circnmstances  stated  to  sustain 
the  charge  ? 

Let  Qs  look  first  at  the  general,  and  then  at  the  specific 
allegations.  . 

It  is  charged,  ^'  that  the  said  The  Trenton  Mutual  Life 
and  Fire  Insurance  Company,  on  or  about  the  21st  day  of 
April,  1852,  stopped  payment,  and  stopped  carrying  on  the 
business  of  insurance,  and  have  neglected  and  refused  to 
pay  their  losses  for  want  of  funds,  when  the  same  were  pre- 
sented for  that  purpose,  and  neglect  and  refuse  to  pay  their 
Just  debts  when  demanded  within  the  usual  hours  of  busi- 
ness,  and  hare  suspended  from  the  time  last  mentioned  the 
ordinary  business  of  the  said  company  for  want  of  funds  to 
carry  on  their  business." 

Now,  1  may  remark  generally,  it  was  never  in  contempla- 
tion of  the  Legislature,  that  this  company  should  transact 
business  with  the  promptness  and  punctuality  of  a  bank, 
and  should,  during  what  are  called  business  hours,  meet  any 
pecuniary  demand  against  them  at  the  moment  it  should  be 
made  at  their  counter.  So  far  from  it  being  contemplated 
that  they  should  at  all  times  have  funds  on  hand  to  meet  de- 
mands against  them,  it  is  in  express  terms  provided  by  their 
charter,  that  *'  if  at  any  time  it  shall  so  happen  that  there  shall 
be  just  claims  on  the  corporation  for  losses  sustained,  to  a 
greater  amount  than  they  have  ftinds  on  hand  to  discharge, 
in  such  cases  the  directors,  for  the  time  being,  shall,  with 
all  convenient  expedition,  proceed  to  assess  such  deficiency 
in  a  rateable  proportion  on  the  members  of  the  associa- 
tion/' 

The  allegations  referred  to  are  very  pertinent  where  the 
bill  is  exhibited  against  a  bank. 

It  is  an  evidence  of  insolvency  for  a  bank  to  refuse  to 
transact  business  during  the  usual  hours,  and  a  refusal  to 
redeem  their  bills,  pay  deposits,  and  meet  the  calls  upon 
them  promptly,  are,  from  the  nature  of  their  business,  strong 
evidences  of  insolvency. 

But  in  this  case  the  complainants  stop  short  of  making 
out  a  case  that  could  be  required  even  against  a  bank.  What 
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evidence  is  there,  either  in  the  bill  or  aliunde,  that  this  com- 
pany have  stopped  payment,  or  stopped  carrying  on  their 
business,  or  have  refused  to  pay  any  just  debt  for  want  of 
funds,  or  have  ever  for  any  reason  whatever,  refused  to  p^y 
a  just  debt  ? 

To  meet  these  general  allegations,  the  only  specific  in- 
stance referred  to  is  that  of  Mr.  Barricklo,  the  complainant. 
His  loss  occurred  in  November,  1850.  He  says  that  they 
neglected  and  refused  to  pay  him,  and  that  he  has  commenced 
a  suit  against  the  company.  But  he  does  not  state  that  they 
refused  to  pay  him  for  want  of  funds  ;  and  it  appeai-s  that, 
the  reason  why  they  did  not  pay  was  not  because,  they  had 
not  the  funds,  but  because  there  was  a  dispute,  and  which 
the  company  deemed  well  founded,  as  to  the  justness  of  Mr. 
Barricklo's  claim. 

There  is  not,  in  the  whole  bill,  another  instance  stated 
where  the  company  have  ever  refused  to  meet  their  liabili- 
ties, and  not  an  instance  where  they  have  neglected  to  meet 
all  the  demands  against  them  during  business  hours. 

Nor  is  there  any  thing  in  the  proofs  or  affidavats  to  show; 
that  tliis  company  have  ever  in  any  case  refused  or  neglected' 
to  pay  just  demands  against  them.  The  great  effort  which 
was  made  to  show  that  it  was  for  want  of  funds  they  hesi- 
tated for  so  long  a  time  to  pay  the  life  risk  which  was 
placed  in  the  hands  of  Mr.  Halsted  for  collection,  would 
seem  strongly  to  indicate  that  whatever  may  be  the  actaa) 
condition  of  the  company,  they  have,  thus  far,  fulfilled  their 
engagements  in  paying  to  the  policy  holders  their  amount  of 
losses  sustained  by  fire. 

By  every  principle  of  law  and  equity,  in  absence  of  all 
proof  to  the  contrary,  they  are  entitled  to  the  benefit  of 
this  conclusion,  when  it  was  of  such  importance  to  the  suc- 
cess of  the  complainants  to  make  out  a  default  in  this  re- 
spect. Indeed,  it  is  a  matter  of  surprise  that  in  an  investi- 
gation of  the  charge  of  insolvency  against  the  company 
which  has  been  doing  such  extensive  business,  and  where  so 
much  money  has  been  paid  out  for  losses,  so  little  could  be 
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found  to  make  out  any  delinquency  in  meeting  promptly 
their  pecuniary  engagements. 

That  they  haye  stopped  carrying  on  the  business  of  insu- 
rance, is  no  evidence  whatever  of  their  insolvency ;  and  this 
charge  is  in  strange  contragt  with  the  ground  stated  in  the 
next  paragraph  of  the  hill  for  askiiig  the  interference  of  the 
court,  that  the  policy  holders  being  liable  to  make  up  losses 
to  the  amount  of  their  premium  notes,  the  liability  of  the 
complainant,  Joshua  Rawnsley,  as  well  as  tl^t  of  all  the  other 
policy  holders,  will  continue  to  increase  if  the  said  company 
dhould  continue  to  carry  on  their  business  of  insuring.   That 
they  have  stopped  insuring  and  are  husbanding  their  re- 
sources to  meet  their  recent  heavy  losses,  is  a  circumstance 
much  more  to  the  credit  of  the  directors,  than  a  cause  of 
censure  against  them,  and  the  safety  of  the  public,  as  well 
as  the  interest  of  the  stockholders  demanded  such  a  course. 
It  is  the  very  protection  and  relief  which  would  be  afforded 
by  granting  the  prayer  of  this  bill. 

But  let  us  examine  other  facts  stated  in  the  bill  as  the 
foundation  for  the  interference  of  the  court.  Perhaps  it 
will  be  most  satisfactory  to  take  them  up  in  the  order  they 
are  stated. 

After  setting  out  the  charter  and  several  of  the  by-laws, 
the  bill  UlegoB  that  the  oompany  established  agencies  in  New 
York  and  PbilaicEelphia;  that  by  the  laws  of  the  State  of 
New  York  it  became-  necessary  that  they  should  furnish 
proof  of  the  amount  of  capital,  and  of  the  manner  in  which 
the  same  was  invested ;  tiiat  under  pretence  of  complying 
with  the  laws  of  New  York*  they  created  what  was  called 
ttieir  guaranty  capital. 

There  are  several  particulars  alleged  as  to  this  guaranty 
oapital,  for  the  purpose  of  showing  the  improper  manner  in 
which  the  directors  have  acted  in  administering  the  affairs 
of  the  company. 

Among  others,  the  insufSdency  of  the  securities  taken  to 
co&Btitute  this  capital— ^tho  utter  unavailability  of  the  capital 
itself  for^tte  purposesr  for  which  it  was  created — ^that  a  large 
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part  of  this  capital  was  withdrawn  while  the  agents  of  the 
company  continued  to  effect  insurances  upon  the  reprcsen- 
tion  that  the  whole  capital  still  existed — that  the  act  of  the 
directors  in  constituting  this  capital  was  illegal,  and  that 
they  have  misappropriated  money  in  paying  interest  upon  it. 

There  is  no  charge  in  the  bill  that  any  officer  or  agent  of 
the  company  has  been  benefitted,  directly  or  indirectly,  by 
the  creation,  or  the  use  of  this  capital,  or  that  it  was  not 
created  in  good  faith,  and  for  the  purpose  of  promoting  the 
general  interest*of  the  stockholders.  The  complainants  them- 
selves make  an  exhibit  among  their  proofs,  by  which  it  ap- 
pears that  the  affairs  of  the  company  were  investigated  by  a 
committee  of  the  Legislature,  and  that  in  their  report  dated 
Feb,  6, 1850,  they  particularly  mention  this  guaranty  capi- 
tal, and  the  causes  which  induced  the  directors  to  create  it, 
and  the  terms  upon  which  it  was  secured,  to  wit :  the  pay- 
ment of  six  per  cent,  per  annum,  to  those  who  furnished  it. 
The  report  states :  "  The  committee  have  carefully  examined 
the  bonds  and  securities,  composing  the  guaranty  capital, 
and  find  them  to  be  absolute  money  bonds  with  collaterals ; 
and  while  they  have  full  confidence  in  the  responsibility  of 
many  of  the  names  attached  to  the  bonds,  they  are  not  suf- 
ficiently acquainted  with  the  value  of  the  real  estate  and 
other  securities  found  as  collateral,  to  express  from  personal 
knowledge  an  opinion  with  regard  to  their  value." 

But  the  committee  Aimish  the  certificate  of  the  then 
mayor  of  the  city  of  Trenton,  certifying  that  he  had  ex- 
amined these  securities,  that  they  were  good,  and  possessed 
an  actual  value  of  one  hundred  and  fifty  thousand  dollanu 
After  the  use  of  this  capital  for  two  years  or  more,  and  its 
having  been  brought  to  the  knowledge  of  the  legislature^ 
who  had  instituted  an  inquiry  by  committee,  for  the  very 
object  of  ascertaining  whether  this  company  was  conducting 
its  business  according  to  law,  and  the  terms  of  its  charter, 
and  no  disapprobation  expressed  by  them  with  the  creation, 
or  use  of  this  capital.  I  should  be  going  too  far  to  deter- 
mine upon  the  facts  and  issue  before  me^  that  this  guaranty 
capital  was  illegal,  and  that  the  indiyidoals  furnishing  it  had 
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incurred  no  pecuniary  liability.  There  are  too  many  policy 
holders,  having  a  deep  interest  in  this  question,  for  me  to 
decide  upon  their  rights  in  this  collateral  and  unsatisfactory 
manner.  And  I  do  not  think  it  proper,  that  I  should  inti- 
mate an  opinion  which  may  in  any  way  impair  the  rights  of 
a  large  portion  of  the  community  which  this  question  affects. 
It  is  not  necessary  that  I  should  do  so,  in  order  to  decide 
ike  question  now  at  issue. 

It  appears  that  a  large  amount  of  money  has  been  paid 
for  interest  on  this  capital.  But  it  is  not  charged,  that  it 
was  corruptly  paid,  or  that  any  director,  oflScer,  or  agent  of 
the  company,  directly  or  indirectly,  participated  in  any 
benefit  derived  from  it.  If  any  error  has  been  committed 
in  reference  to  the  creation  and  use  of  this  capital,  it  is  not 
pretended  by  the  bill,  that  it  was  any  thing  more  than  an 
error  of  judgment. 

The  bill  then  refers  to  the  report  of  the  committee  of  the 
Legislature  in  1850,  and  to  an  advertisement  made  by  the 
company  in  the  State  Gazette,  on  the  27th  of  January,  1851. 
But  it  appears  by  this  report,  that  at  that  time  the  company 
was  solvent,  and  in  the  advertisement  referred  to,  the  as- 
sets of  the  company  are  stated  at  upwards  of  two  hundred 
thousand  dollars.  The  very  object  of  this  advertisement 
was,  to  show  the  solvency  and  safety  of  the  company  as  an 
insurance  company.  There  is  no  allegation  by  the  com- 
jdainants,  that  these  statements  made  by,  and  on  behalf  of 
the  oompany,  were  not  strictly  true;  and  how  they  go  to 
show  the  insolvency  of  the  company  then,  or  now,  or  what 
bearing  they  have  on  that  question,  was  not  stated  in  the 
argument,  and  I  have  been  unable  to  conceive.  If  the  bill 
had  proceeded  to  allege  that  those  statements  were  false, 
and  made  to  impose  on  the  public,  and  did  not  represent  the 
true  condition  of  the  company  at  the  time,  or  that  since 
ihej  were  made,  the  large  amount  of  funds  then  on  hand, 
had  been  abstracted  improperly,  and  squandered,  there 
would  have  been  some  virtue  in  setting  out  these  matters. 

I  have  now  referred  to  all  the  facts  of  the  bill,  except 
(me,  and  that  is  the  declarations  made  by  the  president,  at 
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a  meeting  of  the  policy  holders,  in  reference  to  the  condi- 
tion of  the  company. 

As  these  declarations  appear  to  me  to  be  the  only  real 
foundation  for  this  proceeding,  and  probably  the  canse  of 
this  suit  being  instituted,  I  will  quote  the  language  of  the 
bill  respecting  them : — "  That  it  appears  by  the  statement 
of  the  president  of  the  company,  made  at  a  public  meeting 
of  the  members  of  the  said  company,  and  in  the  presence  of 
several  of  the  directors  of  the  said  company,  that  up  to  the 
spring  of  the  year  1851,  the  company  was  in  a  prosperous 
condition — that  they  had  a  surplus  over  every  thing — that 
a  series  of  losses  followed — that  the  news  arrived  of  a  loss 
of  twenty  thousand  dollars — it  was  astounding,  it  was  re- 
garded as  a  death  blow.  The  question  then  was,  can  we  go 
on  ?  could  we  take  the  money  of  any  man,  when  we  thought 
there  were  doubts  about  being  able  to  pay  his  loss  ?  As 
honest  men  we  could  not  do  so;  and  we  resolved  to  take  no 
more  risks — ^we  issued  circulars  to  our  agents  to  issue  no 
more  policies." 

It  is  evident  that  in  these  declarations  there  is  nothing 
to  show  the  company  insolvent.  They  had  met  with  a  heavy 
loss  of  twenty  thousand  dollars.  There  was  no  doubt  ex- 
pressed as  to  the  ability  of  the  company  to  meet  the  loss 
already  incurred.  The  determination  to  take  no  more 
risks  was  because  the  funds  of  the  company  were  so  far  ex- 
hausted as  to  render  the  insurance  of  persons  insured  in- 
secure. Further  losses  might  make  the  ccmipany  insolvent. 
But  the  company  had  met  all  the  losses  already  sustained, 
and  the  fact  that  their  resources  were  such,  that  if  any  ftir- 
ther  losses  occurred,  the  company  would  not  be  able  to 
meet  them,  induced  the  directors  to  determine  wisely,  that 
they  ought  not,  and  would  not  take  any  more  risks. 

But  the  bill  alleges  further, "  that  the  said  president, 
at  the  said  public  meeting  of  the  members  of  the  said  com- 
pany, advised  gentlemen  to  get  insured  elsewhere  than  in 
the  said  company,  and  to  get  their  policies  cancelled.  And 
upon  being  inquired  of  whether  he  considered  the  policies 
in  said  company  good,  he  replied  no;  and  being  asked 
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whether  the  whole  amount  of  premium  notes  would  pay  the 
losses,  the  said  president  answered  no.  He  further  said, 
that  the  losses  were  forty-five  thousand  dollars,  and  the 
premium  notes  twenty  thousand  dollars,  and  that  these 
losses  all  occurred  in  the  last  six  months.'' 

It  is  not  preten4ed,  and  cannot  be  with  any  plausibility, 
that  the  test  of  the  insolvency  of  this  company  is,  whether 
they  have  funds  or  resources  enough  to  meet  all  the  risks 
they  have  taken^  or  indeed  any  considerable  portion  of  them. 
The  question  is,  have  they  paid,  or  are  they  able  to  pay,  all 
legal  demands  made  upon  them  for  losses  that  have  actually 
"been  sustained?  There  is  no  capital  provided  by  the  char- 
ter to  which  the  insured  is  to  look  for  a  remuneration  in 
the  event  of  a  loss,  except  that  which  is  furnished  by  the 
insured  themselves  as  a  premium  for  their  policies.  The 
first  insured,  had  nothing  to  look  to,  but  the  premium  he 
had  himself  paid ;  and  the  very  principles  upon  which  the 
-company  is  established,  exclude  the  idea  of  a  capital  suffi- 
<5ient  to  pay  the  whole  amount,  for  which  insurances  had 
been  effected,  if  every  risk  should  prove  a  loss. 

It  appears  from  the  evidence  furnished  by  the  complain- 
ants, as  to  these  allegations  of  the  bill  respecting  the  state- 
ments made  by  the  president,  that  they  were  made  at  a 
pnUic  meeting  of  the  policy  holders — that  the  president 
tlton  and  there  invited  inquiry — that  lie  answered  fully  and 
fr^uikly  all  questions  propounded.    The  bill  does  not  allege 
^l^^fct  his  statements  were  incorrect,  disingenuous,  or  unsatis- 
fa.otory.    It  does  not  pretend,  that  ho  said  the  company 
^^c  insolvent,  or  that  they  had  not  funds  amply  sufiBcient 
^  meet  all  their  losses.    I  am  unable  to  discover  that  he 
«ta.ted  any  fact  which  goes  to  show  the  company  insolvent. 
^is  statement,  that  the  losses  were  forty-five  thousand  dol- 
^^,  and  the  premium  notes  twenty  thousand  dollars,  only 
*^ow8  that  the  premium  notes  are  not  sufficient  to  pay  the 
^<>88e8.    That  may  well  be,  and  yet  the  company  have  funds 
cuongh  besides  the  premium  notes  to  pay  double  the  amount, 
tt  8Qoh  were  the  fact,  or  there  were  any  plausible  grounds 
*or  suspicion,  that  the  only  fund  or  resources  to  meet  the 
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lu^i>8,  were  the  premium  notes,  why  did  not  the  bill  so* 
charge  ? 

It  appears  from  other  parts  of  the  bill,  that  the  companj^ 
from  time  to  time,  had  large  sums  of  money  invested,  and 
there  is  no  charge,  nor  intimation,  that  they  have  not  now 
resources  enough  to  me^t  their  losses,  independent  of  the 
prjdmium  notes.  There  is  another  fund  provided  by  the 
charter,  and  to  which  no  allusion  is  made  in  the  bill,  and 
that  is  the  ''  one  per  cent,  on  the  principal  sum  mentioned 
in  each  policy."  It  was  urged  in  argument,  that  this  fVmd 
amounted  to  nothing,  for  two  reasons.  First — Because  of 
the  expense  of  collecting  it ;  and  second-r-because  a  large 
number  of  the  policies  were  effected  upon  misrepresenta-- 
tion,  and  payment  cannot  be  enforced-on  that  account. 

Ab  to  the  objection  of  tJie  non-^vailaJbility  of  the  capital, 
it  may  be  answered,  that  this  mode  of  furnishing  funds  beings 
provided  by  the  wisdom  of  the  legislature  in. the  charter 
itself,  it  woul4  hardly  answer  for  this  court  to  declare  in 
advance,  its  inadequacy,  from  the  mode  of  its  eidstence. 
And  as  to  its  being  void  for  fraud,  there  is  not  the  slightest 
foundation  for  the  charge  from  any  thing  alleged  in  the  bilL 

The  president,  in  the  affidavit  which  he  puts  in  on  behalf 
of  the  defendants,  after  some  explanations  of  the  real  situ-, 
ation  of  the  company,  says,  *'  the  amount  of  the  premiim  ■. 
notes  and  one  per  cent  on  the  amount  insured,  and  for 
which  the  insured  are  liable  under  their  charter,  makes  an 
amount  much  more  than  sufficient  to  pay  and  satisfy  all  the 
just  liabilities  of  the  said  company."  If  that  is  true,  this, 
court  is  not  authorized  to  grarUt  an  iigunction  or  appoint  a 
receiver,  and  there  is  nothing  in  the  bill,  or  in  the  evidence 
taken,  to  contradict  this  statement.  There  is  not  a  charge 
of  corruption  or  fraud  against, these  directors,  nor  one  from 
which  fraud  should  be  inferred.  This  company  may  be  in- 
solvent, and  the  directors  may  have  acted  with  all  the 
indiscretion  and  fraud  with  which  they  were  charged  in  the* 
argument,  but  I  must  decide  this  case  as  it  is  made  by  the 
pleadings,  and  I  cannot  give  weight  to  allegations  of  coun» 
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Bel,  or  to  statementB  under  oath;  of  matters  which  hatt^ ilo' 
correspondence  with  the  charges  contained  in  the  bill.' 

ItwfBssaid  in  argument,  that  this  aflSdavit  of  tho'pr^-' 
dent^should  be  governed  by  the  same  mles  as  an  aiWei^,' 
and  that  the  allegations  in  the  bill  hot  responded  to  by'fh<ei^^ 
afidavit,  shonld  be  taken  as  true.  Admitting  this  is  so,  th^' 
affid^t  does  respond  to  every  fact  in  the  bill  which'  b^JartP" 
npo^ki  the  qnedtion  in  issue,  to  wit,  thli  insolvency  of  ttib^* 
oonipany;  and  if  that  affidavit  is  trne,  this  company  id  not^' 
insolvent 

Afiiong  other  things,  it  was  insisted  in  argument,  thtttihSi"' 
refusal  of  the  company  to  produce  their  books,  upon  notScej' 
before  the  master,  and  the  refusal  of  the  president  aritf'^ 
officers  to  be  sworn  when  called  on  as  witnesses,  shodd^'be 
conddidred  by  the  court  as  strong  evidences  of  insolveii6y. 

Without  intimating  any  opinion  as  to  the  correctne&B^bf  *' 
the  advice  of  counsel  by  which  the  company  and  its  offlCJeif^*' 
weregovemed  in  these  respects,  I  will'  only  say,  thatiia^a 
case'  of  doubt,  these  matters  might  be  urged  with" forii^i' 
But  giving  to  them  all' the  consideration  to  which  thfej^^ai^i**' 
entitled,  without  other  facts  to  warrant  it,  they  are  inM0-^' 
cient,  in  my  judgment,  to  authorize  the  interference  of  tho^' 
court.' 

In  conclusion,  I  would  remark  that  if  one  half  of  tti^'*'^ 
cliarges  made  in  argument  againdt  the  managers  of  tbfs^-^^ 
oom]Hmy,  and  as  to  its  condition,  were  before  me  in  a  prbip^^'  • 
shape/I  would  not  hesitate  to  take  its  management  out  bf '.' 
the  faaAdB  of  the  directors. 

If  the  directors  have  been  guilty  of  the  fraud  and  fcop- 

iTiption,  and  the  concerns  of  this  company  are  in  the  hoji^ 

fess  condition  represented  by  counsel,  why  was  not  such'^ 

caae  made  by  the  bill?    If  this  guaranty  capital  is  all  ific-  . 

tttions,  and  was  concocted  for  private  speculation — if  C6r- 

ta.iii  officers  and  directors  of  the  company  have  been  re- 

<^iving  interest  on  worthless  bonds  and  mortgages — if  un- 

^^ceasary  and  exorbitant  sums  have  been  paid  for  salaries 

of  officers,  and  for  agencies,  and  in  other  ways  squandered 

— ^if  insurances  in  and  out  of  this  State,  to  the  amount^of  ' 
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several  millions,  have  been  effected  upon  gross,  false  misre* 
presentations — if  the  funds  of  the  company  have  been  ille- 
gailj  abstracted,  and  the  guaranty  capital  and  premium 
notes  spirited  away,  why  has  not  such  a  case  been  made  and 
presented  to  this  court  by  the  complainants  in  their  plead- 
ii^  ?  If  such  a  state  of  things  exists,  it  is  no  fault  of  the 
ll^w»  or  of  this  court,  that  the  remedy  is  not  applied.  But  I 
cannot  act  upon  my  own  suspicions,  nor  upon  public  rumor, 
or.  public  excitement.  It  would  be  unwise  and  in  violation 
of  individual  rights,  for  me  to  do  so ;  and  should  it  turn 
out  that  such  suspicions  and  rumors  and  excitement  were 
not  well  founded,  I  should  have  inflicted  an  injury  which  I 
<X>ald  not  repair. 

There  is  one  important  consideration  which  would  prevent 
me  from  interfering  with  this  company  by  the  appointment 
of  receivers,  except  in  a  very  plain  case,  and  one  of  pressing 
necessity. 

It  is  manifest  that  the  policy  holders  who  have  sustained 
losses,  must  look  for  their  remuneration  to  the  assessment 
provided  for  by  the  charter — the  premium  notes — and  the  one 
per  cent,  on  the  policies  of  the  insured.  This  must  neees- 
fiarily»  from  the  extensive  business  transacted  by  the  com- 
pany, produce  a  large  fund.  From  the  nature  of  the  con- 
tracts with  the  policy  holders,  can  this  assessment  be  made 
by  any  one  except  by  the  directors  ?  Could  it  be  legally  made 
,b7 receivers  appointed  by  the  court?  At  best  these  are 
doubtful  questions;  and  the  action  of  the  court  asked  by 
this  bill,  may  work  the  total  destruction  of  this  whole  fund. 

These  directors  are  the  trustees  appointed  by  the  stock- 
holders and  policy  holders  to  protect  their  interests.  Up- 
on the  application  of  a  single  policy  holder,  charging  no 
breach  of  trust,  or  any  unfaithfulness  on  the  part  of  their 
directors,  I  could  not  justify  myself  in  putting  in  jeopardy 
the  fund  to  which  the  insured  look  for  a  remuneration  of 
th^  losses  they  have  already,  or  may  hereafter,  sustain. 

I  have  examined  this  case  with  care,  and  commenced 
the  investigation  with  feelings  strongly  predisposed  to 
grwdi  the  prayer  of  the  bill.    It  is  my  conviction,  not 
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OJkly  that  it  is  not  a  doubtful  case,  but  that  there  is  not 
the  slightest  ground  afforded  to  justify  me  in  declaring  this 
company  insolvent,  and  subjecting  it  to  the  provisions  of 
the  act  to  prevent  frauds  by  incorporated  companies. 

Nothing  that  I  have  said  can  be  construed  into  an  appro- 
val by  this  court,  as  to  the  manner  in  which  the  affairs  of 
this  company  have  been  conducted. 

Uy  opinion  is  founded,  and  my  conclusion  reached,  apoi^ 
the  case  made  by  the  pleadings,  and  the  proofs  correspond- 
ing therewith. 

'  The  injunction  is  denied. 


J^O  gm^icoTL  V.  mathis  et  d.  .^t 


John  Enpioott  v.  Ell  Matbb  et  al. 

THiere  an  u^onotion  had  been  allowed  by  a  master,  and. the  m»twial;Wi^tj|f ■  Aa 

tbe  afldavit  inducing  the  making  of  the  order^  were  contradicted  hj  the.^fMordf 

-J  -  ^'thii  oourt :  the  Chancellor,  on  motion^  diBsolred  the  injunction. 

•ffOmt^mn  ii^onotion  hae  been  obtained  on  a  miaropreicntation  of  liMts,  it  doet^aot 

alter  the  case  whether  that  misrepresentation  was  through  i|Md?irtitt«fy  ififibi- 

fiNcmation,  or  otherwise. 

Where  the  Chanoellor  had  dissolred  an  iiOttnoUoii  to  stay  M>«.prqefe^i||CP  of  an 
action  of  ejectment  on  the  ground  that  the  equitj  of  the  bill  was  fully  answered* 
and  subsequently  a  bill  similar  in  erery  substantial  matter  was  filed,  in  whiok 
another  assumed  the  position  of  the  complainant  in  the  first  bill,  for  the  mere 
j^urpoie  of  obviaUng  the  diflioulty  which  the  proceeding  in  the  other  suit  inter- 
posed to  the  ud  of  the  court  being  again  obtained,  and  it  was  apparent  that  the 
•uit  was  got  up  by  the  former  complainant,  and  that  he  was  as  much  intareated 
in  it  as  if  he  were  a  party  to  the  record ;  and  no  reason  appearing  upon  the  ftwt 
of  the  papers  for  instituting  another  suit. 

Meld  that  "  To  countenace  these  prooeedings  would  encourage  litigation  and  the 
multiplication  of  suits.  It  would  be  to  exercise  the  injunction  powers  of  the 
eourt — ^to  embarrass  and  retard,  instead  of  promoting  Justice." 

While  a  party  is  in  contempt  for  disobedience  to  an  injunction,  he  cannot  pro- 
perly have  a  hearing  on  a  motion  for  its  dissolution,  but  when  the  nature  and 
extent  of  the  punishment  to  be  inflicted  for  such  contempt,  depend  on  the  de- 
termination of  the  question  whether  the  injunction  shall  be  continued  or  not» 
the  hearing  may  be  allowed. 

The  court  will  not  allow  its  process  to  be  disregarded  or  evaded  on  mere  t^whnioal 
grounds. 

So  where  E,  M,  and  wife  were  the  lessors  of  the  pluntiif  in  the  action  of  eject- 
ment to  stay  proceedings  in  which  the  order  was  granted,  and  in  the  writ  of 
injunction  served,  the  suit  restrained  is  described  as  one  in  which  E,  M,  alone 
is  the  lessor  of  the  plaintiff,  there  being  no  other  suit  pending  in  which  E.  K. 
was  the  lessor  of  the  plaintiff,  and  no  allegation  that  there  was  any  doubt  as  to 
the  suit  intended.    It  was  held  no  suflicient  reason  to  disregard  the  injunction. 

This  cause  was  heard  before  the  Chancellor  at  February 
Term,  1852,  on  motion  to  dissolve  the  injunction  which  had 
been  allowed  by  a  master.  The  grounds  relied  upon  in 
support  of  the  motion  sufficiently  appear  by  the  Chancellor's 
opinion. 

Mr.  Brouming  for  the  motion. 
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Mr.  W.  Halsted  contra,  cited  Evans  v.  Van  Hall,  Clark% 
Ch.  Rep.  22 ;  John,  et  al.  v.  Pinny  et  aL  1  Paige  Ch.  Rep. 
646 ;  Rogers  v.  Pattison,  4  Paige  Oh.  Rep.  450 ;  1  Rnssel 
and  Miln,  103 ;  1  Hofl&nan  Ch.  Prac.  450. 

Chakcellob.  Hie  bill  in  this  cause  was  filed  on  the  8th 
day  of  December  last. 

In  aid  of  the  relief  sought,  an  injunction  is  prayed  for  to 
stay  the  proceedings  of  an  action  of  ejectiQent  brought  by 
the  said^Eli  Mathis  against  the  said  John  Endicott  in  the 
Supreme  Court.  The  ejectment  is  for  lands  in  the  county 
of  Atlantic,  and  it  was  noticed  for  trial  at  the  Atlantic  Cir- 
cuit on  the  9th  day  of  December  last,  this  day  after  the  filing 
-  of  the  bill.  iTxe  application  for  the  injunction  was  made 
to  James  Ewing,  £)sq.,  an  injunction  master,  at  the  city  of 
TPrfenton,  and  was  allowed. 

The  motion  now  is  to  dissolve  this  injunction.    The 
"^grotiiids  relied  upon  in  support  of  the  motion  are. 

First :  That  the  injunction  was  obtained  by  the  misrepre- 
sentations made  to  the  master.    And  the  records  of  this 
court,  in  connection  with  the  affidavit  annexed  to  the  bill, 
"  We  relied  upon  in  support  of  the  allegation. 

Second :  That  the  answer  of  the  defendant,  Eli  Mathis, 
fully  meets  the  equity  of  the  bill. 

There  were  other  reasons  assigned  and  argued,  but  I 
'deem  it  unnecessary  to  notice  them  in  deciding  the  case. 

Upon  the  threshold  of  this  investigation,  the  complainant 
interposes  an  objection,  which,  he  insists,  should  preclude 
the  defendant  from  being  heard  upon  his  motion  at  this 
time. 

The  complainant's  counsel  reads  an  affidavit  made  by  the 
<K)im8eI  himself,  dated  the  day  of  the  hearing  of  this  motion. 
It  sets  out  that  the  ii\jnnction  issued  in  this  cause  was  served 
On  the  attorney  of  the  plaintiflT  in  the  action  of  ejectment 
befo^  the  opening  Of  the  court  the  day  on  which  the  cause 
was  nOticJ^d  for  trial;  that  notwithstanding  such  service, 
Irten  the  tm^e  was  called,  the  attorney,  after  stating  to  tlJe 
court  the  fact  of  the  service  of  the  injunction,  and  reading 
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the  same  to  the  court,  moved  the  cause,  and  proceeded  with 
the  trial. 

It  is  clear  from  authority,  and  there  seems  great  propriety 
in  the  rule,  that  a  party  in  contempt  is  not  entitled  to  a  fa^ 
Yor  from  the  court,  until  he  has  made  satisfaction  for  such 
coutempt.  It  is  said  in  one  of  the  cases  cited  on  the  argu- 
ment, (Evans  v.  Van  Hall  Clark's  Ch.  Rep.  22,)  that  **  it 
does  not  seem  quite  clear  at  what  particular  point  of  the 
proceeding  a  party  shall  be  deemed  in  contempt.'^  But  as- 
this  is  a  matter  so  entirely  in  the  discretion  of  the  court- 
where  the  court  is  simply  vindicating  its  own  dignity — ^it 
would  seem,  that  each  case  as  it  arises,  must  depend  very 
much  upon  its  own  peculiar  circumstances. 

While  a  party  is  in  contempt  for  disobedience  to  an  in* 
junction,  he  cannot  properly  have  a  hearing  on  a  motion  for 
its  dissolution;  but  where  the  nature  and  extent  of  the  pun* 
ishment  to  be  inflicted  for  such  contempt  depend  on  the  de* 
termination  of  the  question,  whether  the  injunction  shall  be 
continued  or  not,  the  hearing  may  be  allowed. 

Williamson  v.  Caman,  1  Gill  and  Johns.  R.,  184. 

In  the  case  before  us,  did  the  affidavit  stand  alone  in  refe* 
rence  to  this  pointy  and  the  facts  not  denied  or  explained, 
the  court  ought  not  to  permit  a  disregard  of  its  process, 
apparently  so  flagrant,  and  allow  a  party  to  proceed  with  a 
motion,  which  if  successful,  will  secure  to  him  the  fruits  of 
his  disobedience  to  the  mandates  of  the  Court.  If  such  was 
the  question  now  propounded,  I  should,  without  hestitation, 
answer  it  in  the  negative. 

But  the  attorney  of  the  plaintiflF  in  the  ejectment  suit, 
and  who  appears  as  solicitor  and  counsel  on  this  motion, 
has  placed  on  file  and  read  his  own  affidavit  in  reply  to  that 
which  charges  the  breach  of  this  injunction.  He  admits  the 
cause  was  tried,  but  a  variety  of  circumstances  are  set  out  as 
an  excuse  for  the  course  pursued.  Before  moving  the  cause, 
he  made  a  statement  to  the  justice  of  the  Supreme  Court, 
who  held  the  circuit,  and  appealed  to  him  whether  under 
all  the  circumstances  it  could  be  construed  into  disrespect 
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towards  the  court  for  him  to  proceed  with  the  trial  of  the 
cause.  The  justice  declined  giying  any  advice,  but  at  the 
same  time,  did  not  in  any  way  discourage  his  doing  so.  He 
also  consulted  a  counsellor  at  law,  then  present,  who  gave 
it  as  his  opinion  that  his  proceeding  in  this  trial  would  be 
BO  violation  of  the  injunction.  The  attorney  further  states 
in  his  affidavit,  that ''  had  he  supposed  the  trial  of  the  said 
cause  could  be  considered  as  a  violation  of  said  injunction, 
lie  would  most  cheerfully  have  refrained  from  doing  so,  and 
so  stated  to  the  court  upon  moving  said  trial." 

Upon  the  case  as  presented  by  the  affidavits,  I  would,  if 
there  were  no  peculiar  circumstances  which  induce  me  to 
think  that  justice  to  the  defendant  demands  a  different 
course,  require  him  before  considering  the  motion  for  disso- 
lution, to  place  the  opposite  party,  as  near  as  might  be,  in 
the  same  position  at  law  as  the  injunction  found  him  at  the 
drcuit. 

But  it  may  be  proper  for  me  here  to  notice  one  reason  as- 
rigned  as  inducing  the  attorney  to  disregard  the  injunction, 
lest  it  might  be  supposed  as  influencing  me  in  this  decision, 
and  the  position  taken  be  regarded  as  having  received  the 
sanction  of  this  court. 

In  tiie  ejectment  suit,  Eli  Mathis  and  wife  are  the  lessors 
of  the  plaintiff.  In  the  writ  of  injunction  served,  the  suit 
restrained  is  described  as  one  in  which  Eli  Mathis  alone  is 
the  lessor  of  the  plaintiff.  It  is  argued  by  counsel,  that  on 
account  of  this  discrepancy,  it  was  no  contempt  to  disregard 
the  injunction.  Had  there  been  another  action  of  cgecV 
ment  depending,  in  which  Eli  Mathis  was  the  lessor  of  the 
plaintiff,  or  if  by  this  discrepancy  there  was  any  thing  which 
oould  lead  to  the  supposition  that  this  was  not  the  action 
intended  by  the  writ  to  be  restrained,  and  such  was  the 
lionest  belief  of  the  party,  the  court  could  not  consider  the 
iprooeeding  with  the  trial  a  contempt  of  its  process  and  au- 
iboritf.  But  here  it  is  not  alleged  that  there  was  any 
doubt  as  to  the  suit  upon  which  the  writ  was  intended  to 
operate.    If  the  court  should  allow  its  process  to  be  disre* 
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garded^  or  evaded,  on  mere  technical  grounds,  its  powers 
would  be  enfeebled,  and  its  usefulness  impaired.  With  the 
Tiew  of  maintaining  the  authority  of  the  court  and  giving 
vigor  to  its  jurisdiction,  courts  of  chancery  have  dedded 
that  a  party  is  in  contempt  who  knows  an  injunction  has 
issued,  or  is  about  to  issue  against  him,  and  yet  commits  the 
^  act  prohibited  before  the  injunction  can  be  formally  issued 
and  served  upon  him.  (fttill  v.  Thomas,  Head  and  another, 
3  Edward's  Oh.'Bep.,  236,)  and  cases  there  cited. 

From  the  facts  and  circumstances  already  alluded  to,  in 
connection  with  the  conduct  of  the  complainant  and  Josejik 
E.  West  in  procuring  this  injunction,  and  to  which  I  will 
presently  refer,  I  do  not  feel  called  upon  to  vindicate  the 
dignity  of  this  coui-t,  by  defusing  the  defendant  an  opporta- 
"Hity  of  being  heiifd  on  his  motion. 

Let  us  now  examine  the  ground  upon  which  the  dofend- 
ant  rests  his  application  for  dissolving  the  injunction. 

Was  the  order  procured  upon  misrepresentations  made  by 
the  complainant,  or  his  agent  ? 

The  ejectment  was  commenced  in  February  term,  1843,  of 
the  Supreme  Court.    The  trial  was  postponed,  from  time  to 
time,  on  account  of  negotiations  for  settlement  between  the 
parties,  until  it  was  noticed  at  the  term  of  September,  1860, 
of  the  Atlantic  circuit.    On  the  9th  day  of  September,  1860, 
Joseph  E.  West  exhibited  his  bill  of  complaint  in  this  court, 
Und  obtained  an  injunction  against  Eli  Mathis,  this  defend- 
ant, restraining  further  proceedings  in  the  action  of  ejeet- 
-ment.    A  special  affidavit  accompanied  the  ordinary  affidavit 
to^  the  bill,  as  required  by  the  rule,  assigning  the  f easona 
•why  the  injunction  had  hot  been  applied  for  until  within 
twenty  days  of  the  day  of  trial.    The  usual  order  was  made 
irequiring  the  complainant  to  pay  the  costs  incident  to  bring- 
ing the  suit  at  law  to  trial.    The  injunction  was  served  and 
it  was  obeyed,  although  the  costs  were  not  paid  as  ordered, 
ttiid  have  not  been  paid  up  to  this  time. 

He  equity  of  West's  bill  may  be  stated  in  a  few  words. 
It  is  eohtistined  in  the  following  allegations  -.—That  West 
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had  entered  into  a  written  agreement  with  Eli  Mathis  and 

others,  for  the  purchase  of  the  land  in  question — that  he 

•  had  paid  the  consideration  money — that  Eli  Mathis  had  not 

.executed  a  dee^|^  stipulated  bj  the  said  agreement — that 

-«fter  the  .a^eement,  West  entered  into  the  possession,  aiid 

.Atfi  sold  and  conveyed  tiie  land  bj  warranty  deed  to  John 

Jflndioott/^the  present  complainant,  and  that  the  said  Mathis 

^kaderauneiiced  the  suit  in  egeetment,  to  turn  the  said  Endi- 

icott  out  of  the  possession  of  these  lands.    The  prayer  is  f^r 

JA^BCtioii,  and  that  Eli  Mathis  be  decreed  to  perform  his 

saidooiitraet,  or  to  pay  back  the  consideration  money. 

£li  Matbis  promptly  answered  this  bill  of  West.  The 
ilHU>iwa8  £led  on  the  9th  of  September,  1850,  and  the  an- 
Bver  oa  the.lSth  of  the  same  month. 

A.  motion  to  dissolre  was  aligned  before  Chancellor  Hal- 
-abed.  On  the  6th  day  of  December,  18:50,  the  Chancellor 
made  an  order  dissolving  the  injunction,  upon  the  ground 
jthat  the  equity  of  the  bill  was  answered. 

The  €|ject3nent  was  then  noticed  ft)r  trial,  as  before  stated, 
iatDecember  term  last  of  the  Atlantic  Circuit.  And  now 
this  bill  is  filed,  and  an  injunction  prayed  in  the  name  of 
•.the  defendant  in  the  ejectment  suit,  John  Endicott.  It  is 
•&e  same  bill,  in  every  substantial  matter,  as  that  exhibited 
by  Joseph  E.  West.  The  greater  part  of  it  is  a  copy,  word 
for  word,  from  that  bill.  It  is  impossible  for  one  not  to 
4Bee,  unless  wilfully  blind,  that  Endicott  assumed  the  posi- 
tion of  West,  as  complainant,  for  the  mere  purpose  of  ob- 
Tiating  the  difficulty  which  the  proceedings  in  the  other  suit 
iAtecposed  to  the  aid  of  the  court  being  again  obtained  on 
the  aiq[>lication  of  West.  The  affidavit  annexed  to  this  last 
')iiU  ifl  in  the  hand  writing  of  Joseph  E.  West.  The  special 
4|Sda¥it  accompanying  the  bill,  and  which  I  suppose  was 
creqoired  by  the  master,  is  West's  own  affidavit,  sworn  to  at 
TtWon,  at  the  time  the  order  was  made.  The  papers  all 
■how  that  this  suit  was  got  up  by  West^^that  he  is  the  ac- 
.^ve  mm  in  its  prosecution,  and  is  as  much  interested  in  it 
M  if  he  was  the  party  on  the  record. 
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But  how  was  it,  that  the  master  ordered  this  i^jniictioiiy 
in  the  face  of  the  former  proceedings  ?  In  the  special  affi- 
davit referred  to,  West,  after  giving  an  excuse  why  the 
costs  required  in  the  order  for  the  first  j|Ainction  were  not 
paid,  swears  that  he  understood  that  injunction  was  dis- 
solved, on  the  gpround  of  the  non-payment  of  these  costs. 
When  he  made  this  affidavit,  the  order  of  the  Chancellor 
dissolving  the  injunction,  on  the  ground  that  the  equity  of 
the  bill  was  fully  answered,  was  on  file  in  the  office,  not 
three  hundred  yards  distant,  and  to  which  he  ought  to  have 
resorted  for  certainty  in  a  matter  of  so  much  importance. 

But  it  was  insisted  upon  the  argument,  that  the  allegation 
of  Joseph  E.  West  in  his  affidavit—"  that  the  injunction 
was  dissolved,  on  the  ground  of  the  non-payment  of  costs" 
was  true,  and  that  the  Chancellor  did  not  dissolve  the  in- 
junction for  the  reason  of  the  equity  of  the  bill  being  de- 
nied by  the  answer. 

But  there  is  the  order  signed  by  the  Chancellor,  bearing 
date  the  26th  day  of  December,  1850,  and  filed  two  days 
afterwards.  It  sets  out  "that  the  cause  was  regularly 
argued  upon  notice  to  dissolve  the  injunction  upon  the  bill 
of  the  complainant,  and  the  answer  of  Eli  Mathis,  one  of 
the  defendants,  in  the  presence  of  William  Halsted,  soliei* 
tor  and  counsel  of  the  complainant,  and  Abraham  Brown- 
ing, solicitor  and  counsel  of  the  said  defendant,  Eli  MathiSi 
and  the  Chancellor  having  duly  considered  the  same,  and 
being  of  opinion  that  the  equity  of  the  said  bill  is  fully  an- 
swered, and  that  the  said  injunction  ought  to  be  dissolved. 
It  is  therefore,  &c."  This  order  cannot  be  disregarded, 
and  treated  as  a  nullity,  upon  the  mere  affidavit  of  a  party 
interested,  that  he  understood  the  injunction  was  dissolve 
for  other  causes  than  those  stated  in  the  order  of  the  Chan- 
cellor. It  is  hardly  worth  while  to  stop  for  the  purpose  of 
criticising  this  affidavit.  And  yet  it  may  be  observed,  that 
while  it  states  the  affiant  had  understood  the  injunction  had 
been  dissolved  upon  the  ground  set  forth  in  the  affidavit,  he 
neither  alleges,  that  he  believes  this  information  correct, 
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nor  that  he  understood  the  non-payment  of  costs  was  the 
only  ground  of  the  dissolution. 

But  suppose  the  allegation  true.  Is  there  any  thing  con- 
tained in  the  affidaTit  to  show^  that  even  if  such  were  the 
case,  the  complainant  in  that  suit  was  entitled  to  have  the 
iigunction  revived  ?  or  the  propriety  of  using  the  name  of 
-the  present  complainant,  and  by  a  new  suit,  accomplish  the 
same  end  ?  The  costs  at  law  have  not  to  this  day  been  paid, 
iior  have  the  Qosts  of  the  dissolution  of  the  injunction. 

Joseph  E.  West  states  further,  in  his  affidavit,  that  he 
supposed  the  ejectment  would  not  again  be  moved  until  the 
matter  was  settled  in  chancery.    He  was  the  complainant. 
^The  defendant's  answer  was  filed  on  the  18th  of  December 
1850,  and  from  that  period  to  the  filing  of  this  bill,  the  8th 
December,  1851,  nearly  a  year,  he  had  not  taken  a  step  to 
w^vance  his  cause.     On  what  was  his  supposition  founded  ? 
This  injunction  was  allowed  upon  Joseph  E.  West's  affi- 
davit.   The  material  matters  in  it  inducing  the  making  of 
the  order  are  contradicted  by  the  records  of  this  court. 
This  injunction  was  obtained  on  a  misrepresentation  of  facts, 
and  it  does  not  alter  the  case  whether  that  misrepresenta- 
tion was  through  inadvertence,  misinformation,  or  other- 
wise.   I  do  not  think  the  master  would  have  made  the  order 
with  all  the  facts  before  him. 

But,  if  it  was  true,  that  the  first  injunction  was  dissolved 
on  the  ground  stated  in  the  affidavit,  to  wit:  the  non-pay- 
ment of  the  costs,  even  then  I  can  see  no  occasion  for  this 
last  bill.  This  present  suit  was  not  instituted  because  of 
the  unwillingness  or  inability  of  Joseph  E.  West  to  afiFord 
Endicott  all  the  protection  he  was  entitled  to,  in  the  suit 
then  already  depending  in  West's  own  name.  There  was 
1^0  necessity  to  change  the  complainant  in  the  suit.  Endi- 
wtt  sets  up  no  equity,  and  is  entitled  to  no  relief,  which 
<^d  not  as  well  have  been  obtained  in  the  first  suit,  as  in 
ttis  one.  There  is  no  reason  assigned  why  the  decision  of 
fte  court  should  be  disregarded,  except  the  one  referred  to 
^  stated  in  West's  affidavit.  If  John  Endicott  was  entitled 
to  an  injunction  upon  his  bill,  as  the  case  is  now  presented 
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to  the  court,  Joseph  E.  West  was  entitled  to  an  injunctioik 
on  a  proper  petition  in  his  snit  then  depending^    A  case* 
might  have  arisen  to  have  rendered  it  necessary  for  Endicott 
to  come  into  this  court  in  his  own  name.    But  no  such  case^ 
is  now  made.    No  reason  appears  upon  the  face  of  the  p»^ 
pers^nor  WW  any  suggested  at  the  argument,  for  instituthfp- 
another  suit 

To  countenance  these  proceedings  would  encourage  liti*?: 
gation»  and  the  multiplicatioDr  of  suits.    It  would  1)e  to  ex* 
ercise  the  injunction  powers  of  the  court  ta  embarrass- and 
retard,  instead  of  promoting  justice. 

I  think  this  injunction  should  be  dissolved,  on  the  ground  * 
that  it  was  procured  under  circumstances,  and  in  a  manner^ 
which  ought  not  to  reeeive  the  sanction  of  this  court; 

The  same  answer  has  been  filed  to  this,  as  to  the  first  bill, 
with  some  immaterial  variatioss^- to  accommodate  it  to  tiMK- 
substitution  of  names,  and  ta  some  other  matters  whidi'do 
not  touch  the  equity  of  the  case. 

I  think  the  equity  of  =  the  bill  is  answered. 

Let  the  injunction  be  diss^vod  with' costs. 
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jQqi9>B^.£;,WBnJix.  of  George  West,  dec'd,  t^.  Thoma?l, 
Page  et  d. 

Tb«  aonrt  win  not  interfere  to  stay  wafte  in  cutting  timber,  where  the  eompUiii- 
aatby  lua  owi^ihowiiighM  promoted  rails  sgaintt  tome  of  the  defend*nt8  t» 
the  bill  for  entdng  Umber  on  the  Und  where  the.  ooort  are  Mked  to  stay  waste,. 
and  has  never  been  able  to  raeoeed  in  obtaining  the  verdiot  of  a  Jury  or  a  jndg> 
BMnt  of  the  eonrt,  and  has  himself  been  proseoated  by  some  of  the  defendant* 
for  a  tnspais  on  the  lands,  and  a  yerdiot  of  $S,000  rendered  against  him,  the- 
complainant  not  alleging  that  any  of  the  defendants  are  insolvent  or  onable  to> 
I  to  any  amount  of  damages  he  may  have  sustained. 


This  cause  was  heard  on  motion  to  dissolve  the  iiijanction 
on  bill  and  answer. 

A.  Browning  for  the  motion. 

Wm.  Hoisted,  Jr.,  and  Wm.  HaUted  contra. 

The  Chancellob.  The  complainant,  as  the  executor  of 
George  West,  deceased,  claims  title  to  twenty  tracts  of  tim-^ 
ber  land  in  the  county  of  Burlington,  containing,  as  is  esti- 
mated, upwards  of  four  hundred  and  forty-six  acres. 

Without  expressing  any  opinion  as  to  whether  the  questioik 
should  be  considered  as  settled  in  this  State — that  the  court 
will  not  interfere  to  stay  waste  in  cutting  wood  and  timber^ 
where  the  cutting  is  extensive,  the  defendants  unable  to  re- 
spond in  damages,  and  the  property  valuable  mainly  on  ac- 
count of  the  timber;  I  do  not  think  the  complainant  makes 
by  his  biU  a  case  in  which  the  court  ought  to  interfere.    By  his 
own  showing,  he  has  prosecuted  several  suits  against  some  of 
these  defendants,  for  cutting  timber  on  this  land,  and  has 
never  been  able  to  succeed  in  obtaining  the  verdict  of  a  jury 
OT  a  judgment  of  the  court.    He  has  himself  been  prosecuted 
by  Borne  of  these  defendants  for  a  trespass  on  the  lands,  and 
aTerdict  of  $2,000  was  rendered  against  him. 
He  does  not  allege  that  any  of  these  defendants  are  insol-^ 
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vent,  or  unable  to  respond  to  any  amount  of  damages  he 
may  have  sustained. 

The  answer  sets  out  very  fully  the  title  and  the  history  of 
the  diflferent  tracts.  To  some  of  the  surveys  the  defendants 
set  up  no  claim  of  title,  and  deny  all  knowledge  of  any  cut- 
ting upon  them.  To  others  they  claim  title  and  set  out  par- 
ticularly their  chain-title. 

There  is  nothing  in  the  case  calling  for  the  interference  of 
the  court,  and  the  injunction  must  bo  dissolved  with  costs. 
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AiTHOOT  B.  Rainier  et  d.  v.  Wiluim  C.  Howill  et  d.y. 

trustees. 

'liPlMre  the  whol«  •qoity  of  *  bill  retted  upon  the  faet  that  the  defendaata  were- 
the  liiuieee  of  *  ehnrch,  and  ae  lach  were  violatinf^  their  tnut;  and  thera  waa 
no  diitiiiet  allegation  in  the  bill  that  the  defendants  \otrt  tuck  tnuttet,  or  that 
thereeari#f«<f  anj  tneh  oorporate  body,  nor  anj  statement  of  the  manner  in  whieh 
the  tnut  they  were  charged  with  riolating  wae  eommitted  to  them. 

^Mm^d  that  the  informalitieB  and  omiseions  in  the  bill  were  of  rach  a  character  aa 
«oiiId  not  be  cured  or  waived  by  the  pleadings  or  by  consent. 

X^e  Ooort  of  Cfhancery  will  go  a  great  way  in  protecting  tnut  property^  eren  to 
«ianiiuBg  into  the  creeds  and  doctrines  of  religions  societies,  if  the  nature  of 
the  trust  depend  upon  them. 

Sut  it  must  appear  in  the  bill  that  the  trustees  are  perverting  the  property  en> 
trasted  to  them  to  uses  and  purposes  inconsistent  with  that  trusty  and  that  the 
Batten  eompluned  of  were  not  such  as  had  been  committed  to  their  diseretioD ; 
and  for  this  purpose  the  court  must  be  able  to  ascertain  the  limits  of  their  aa- 
thofity  over  the  property  under  their  charge. 

This  case  was  argued  before  the  Chancellor,  February 
toim,  1852.  The  defendants  having  answered,  now  moYe  to 
IJAolTe  the  injunction  which  had  been  allowed  by  a  master. 

JMereer  Beasley  for  the  motion. 

£.  W.  Sadder  contra. 

The  Chancellor.    The  complainants  are  members  of 

The  Methodist  Episcopal  Church  of  the  City  of  Trenton/'' 

\d  have  exhibited  this  bill  on  behalf  of  themselyes  and! 

^ers,  members  of  the  said  church,  against  the  defendants,. 

0  are  the  trustees  of  the  same. 

Hie  complaint  is,  that  the  defendants,  as  trustees,  have  re- 
ed to  pew  the  church  edifice  in  which  the  congregatioD 
Aip,  and  to  sell  and  rent  the  pews,  or  both,  and  are  pre- 
!ig  and  intend  to  carry  the  resolution  into  eflfect,  and  that 
8 
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they  are  palntiug,  papering,  and  repairing  the  said  edifice  at 
an  expense  beyond  the  means  of  the  congregation. 

On  application  to  the  master,  an  order  was  made  for  an 
injunction,  which  was  issued,  restraining  tlie  said  defendants 
*'  from  emplojring  or  permitting  any  peraon  or  persons  to  pew 
the  baid  church,  and  from  selling  or  renting,  or  both  sislliiig 
and  renting,  the  pews  of  the  said  church,  or  sittings  therein, 
and  from  imposing  the  expenses  of  painting,  papering,  and 
repairing  the  said  church,  beyond  the  present  means  of  tlie 
chulrch,  and  in  such  way  as  to  embarrass  and  increase  the 
present  indebtedness." 

The  defendants  have  answered  the  bill,  and  now  more  to 
dissolve  the  injunction. 

I  am  much  embarrassed  in  deciding  this  motion,  on  account 
of  informalities  and  omissions  in  the  bill.  They  were  not 
noticed  on  the  argument,  and  as  no  advantage  is  taken  of 
them  by  the  answer,  I  should  have  l)een  willing  to  overlook 
them,  were  they  of  a  character  to  ])e  cured  or  waived  by  the 
pleadings  or  by  consent. 

The  whole  equity  of  this  bill  rests  upon  the  fact,  that  the 
defendants  arc  the  trustees  of  '*The  Methodist  Episcopal 
O&urch  of  the  City  of  Trenton,"  and,  that  as  such,  are  vio- 
lati'ii'g  their  trust.  And  yet  there  are  no  distinct  allegations 
Itf  the  bill,  that  the  defendants  aire  such  trustees,  or  that  there 
exists  any  such  corporate  body  as  "  The  Methodist  Episcopal 
Church  of  the  City  of  Trenton,"  lior  any  statement  of  the 
manner  in  which  the  trust  they  are  charged  with  violating 
was  committed  to  them.  And  whether  .these  trustees  are  in- 
corporated under  the  statute  to  incorporate  the  trustees  of 
religious  societies,  or  by  a  special  law,  or  whether  they  are 
liiftbrpOratcd  at  all,  are  all  left  to  conjecture. 

It  is  true,  taking  the  bill  and  answer  together,  we  inay 
drilW  inferences  which  probably  are  correct,  but  it  is  very 
unsatisfactory  to  be  driven  to  this  necessity,  and  will  not  an- 
swer where  the  material  and  substantial  matters  of  the  bill 
alNB  involved,  and  in  a  case  exciting  so  much  interest,  and  so 
important  as  the  one  before  the  court. 

Again.  The  very  essence  of  the  complainants'  case  c6n- 
sists  in  this,  that  "  The  Methodist  Episcopal  Church  of  the 
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City  of  Trenton"  is  connected,  and  is  in  ecclesiastical  union 
with  the  Methodist  Episcopal  Church  of  the  United  States, 
and  goirerned  by  its  rules,  discipline,  and  usages.  This  is 
the  foundation  upon  which  the  complainants  build ;  and  yet, 
what  that  ecclesiastical  body  is—- of  whom  composed — what 
called — how  organized— or  how  the  Trenton  church,  as  a 
branch,  is  connected  with  it,  we  are  not  informed. 

I  do  not  mention  these  matters  from  a  disposition  to  make 
any.  unnecessary  criticism  upon  the  bill.  They  are  real  em- 
barrassments in  the  complainants  way,  and  together  with 
others  to  which  I  shall  refer,  render  it  impossible  for  me  to 
decide  upon  these  pleadings,  the  important  question  which , 
was  intended  to  have  been  submitted  for  the  decision  of  the 
court 

The  Methodist  church  of  which  the  defendants  are  the 
trustees,  was  oi^nized  in  the  city  of  Trenton  as  early  as 
the  year  1772.  It  was  established,  and  has  been  since  con- 
ducted, as  the  answer  admits,  according  to  the  regulations, 
discipline,  and  usages  of  the  Methodist  Episcopal  Ghurch:.of 
the  United  States. 

In  the  year  1837,  the  tlien  church  edifice  of  this  society 
being  too  small  to  accommodate  the  increased  numbers  of  iihe 
congr^ation,  the  present  building  was  erected.  The  lot 
upon  which  it  stands  was  conveyed  by  deed  to  <'  The  Trustees 
of  the. Methodist  Episcopal  Church  of  the  City  of  Trenton," 
their  successors  and  assigns.  The  subscription  book  :in 
.  wMdi  the  names  of  subscribers  were  recorded,  was  headed  as 
fdlows:  '^  VHiereas  the  bouse  in  which  the  Methodist  Ejiis- 
copal  Church  in  Trenton  has  for  years  past  worshiped  is  too 
sunn,  and  otherwise  inconvenient ;  and  whereas,  the  sQpiety, 
at  a  meeting  held  on  the  23d  instant,  unanimously  resolMed 
to  build  a  new  one  suited  in  size  and  stinicture  to  accomtpo- 
date  the  congregation,  we,  whose  names  are  undersigned,  do 
piromise  to  pay  to  the  trustees  of  the  Methodist  Episcopal 
Church  of  the  City  of  Trenton,  the  sums  by  us  respectively 
subscribed  in  four  quarterly  payments."  The  bill  alleges 
"  that  the  subscriptions  were  made  with  the  express  undjer- 
standing.that  the  said  church  was  to  be  erected,  and  iuiall 
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respects  managed  and  conducted  according  to  the  known  and 
established  regulations,  discipline,  and  usages  of  the  Metho- 
dist Episcopal  Church."    This  the  answer  admits. 

The  bill  further  alleges  that  it  was  the  understanding  of 
the  subscribers,  that  the  church  was  to  be,  and  continue,  a 
free  seated  church,  and  no  pews  were  to  be  sold  or  rented. 
It  is  insisted  the  said  trustees  hold  the  property  subject  to 
this  trust,  and  that  to  sell,  or  to  rent  the  pews  is  a  violation 
of  it.  This  charge,  and  the  inference,  are  denied  by  the 
answer. 

The  subscription  was  in  writing.  No  such  condition  i& 
annexed  to  it,  as  that  the  church  was  to  be  and  continue  a 
free-seated  church,  and  no  pews  sold  or  rented.  The  sab- 
scriptions  were  made  to  build  a  Methodist  Episcopal  Ohuroh. 
They  were  payable  to  ''  the  trustees  of  the  Methodist  Epia- 
oopal  Church  of  the  City  of  Trenton,"  to  be  devoted  to  that 
object. 

No  one  or  more  of  the  subscribers  can  come  forward  now, 
and  ask  the  interference  of  the  court,  on  the  ground  that 
they  subscribed  upon  some  understanding  which  the  trustees 
are  about  to  violate.  Various  representations  might  have 
been  made,  wholly  unauthorized,  to  different  individuals,  to 
induce  them  to  subscribe.  But  the  violation  of  every  pro- 
mise made  to  the  subscribers,  would  not  justify  an  interfe* 
renoe  with  this  religious  society  in  the  management  or  diqK>- 
aition  of  its  property. 

Nor  has  the  court  a  right  to  interfere,  upon  the  grouida  al- 
leged in  the  bill — that  a  majority  of  the  members  of  the  con- 
gregation are  opposed  to  the  proposed  action  of  the  tmstoes 
or  that  the  trustees  are  making  additions  to  or  alterations  in 
the  property,  which  are  extravagant,  and  at  a  cost  beyond 
the  means  of  the  congregation. 

A  court  of  chancery  will  go  a  great  ways  in  protecting 
trust  property.  There  is  nothing  which  it  undertakes  with 
greater  reluctance  than  that  of  examining  into  the  creeds 
and  doctrines  of  religious  societies,  and  yet  it  will  not  shrink 
from  the  discharge  of  this  duty,  however  delicate  or  embar- 
rassing, if  the  nature  of  the  trust  depends  upon  them. 
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In  this  case,  although  the  tioist  is  not  expressed  in  the  deed 
to  the  trustees,  yet  the  corporate  name  in  which  the  convey- 
ance is  made  to  them,  and  by  which  they  hold  the  property, 
and  the  contemporaneous  acts  of  the  corporators  sufficiently, 
and  clearly  indicate,  the  nature  of  the  trust.  Miller  v.  Ga- 
ble, 2  Denio's  Rep.  648.  But  the  defendants  admit  the 
trust,  and  there  is  no  difficulty  as  to  this  part  of  the  case. 

Are  the  defendants  violating  that  trust  ?  They  are  charged 
with  BO  doing,  in  that  they  have  resolved  to  pew  the  church 
edifice,  and  to  sell  or  rent  the  pews.  As  I  have  already  sug- 
gested, because  a  majority  of  the  members  of  the  congrega- 
tion are  opposed  to  the  measure-— or  because  of  its  unneces- 
sary extravagance — or  because  it  will  involve  the  congrega- 
tion in  a  debt  which  it  will  be  embarrassing  for  them  to  pay 
— any  or  all  of  these  matters,  and  upon  which  the  bill  lays 
so  much  stress,  are  no  violation  of  any  trust  which  this  court 
<2an  protect. 

These  defendants  may  betray  the  confidence  which  has 
been  reposed  in  them — they  may  exercise  their  authority  so 
us  to  disturb  the  harmony,  and  destroy  the  usefulness  of  the 
TeligiouB  body  they  represent — they  may  disregard  the  re- 
monstrances of  their  brethren,  and  spiritual  teachers,  and 
jet  sach  actions  be  beyond  the  control  of  the  court.  For 
aach  moral  delinquencies  they  must  answer  before  another 
tribanal.  I  do  not  mean  to  insinuate  that  these  defendants 
-are  guilty  of  any  misconduct.  The  charges  were  made  very 
boldly  on  the  argument,  and  promptly  denied.  I  refer  to 
tliem,  simply  to  define  the  jurisdiction  of  the  court,  and  to 
deny  its  andiority  to  interfere  on  ony  such  grounds. 

The  question  is,  are  the  defendants  perverting  the  property 
•entrusted  to  them,  to  uses  and  purposes  inconsistent  widi 
and  subversive  of  that  trust  ? 

It  is  evident  the  case  intended  to  be  made  by  the  bill  is 
this:  that  the  converting  of  a  free-seated  church,  into  one  in 
which  the  pews  are  rented,  or  sold,  is  subversive  of  the  dis- 
cipline and  usages,  and  in  direct  violation  of  the  prescribed 
ndes  of  some  ecclesiastical  body  in  that  church,  which,  ac- 
<»Tdi]^  to  the  church  government  of  the  Methodist  Episoo- 
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pal  Church,  controls  the  trustees,  leaving  with  them  no  dis- 
cretion in  the  matter.  Such  was  the  question  discussed  upon 
the  argument.    But  it  is  not  presented  by  the  pleadings. 

The  power  to  regulate  the  sittings  in  the  church  must  be 
lodged  some  where.  Prima  facie,  this  power  is  with  .the 
truEitees,  and  unless  some  prescribed  rules  are  shown  de- 
priving them  of  its  exercise,  it  is  committed  to  th6  trustees. 

The  bill  alleges,  that  the  trustees  do  not  possess  tbe 
power.  But  why?  Who  does  possess  it?  What  are  thfe 
rules,  and  by  whom  prescribed,  which  control  their  action? 
No  answers  to  these  questions  are  to  be  found  in  the  bill ; 
and  yet  it  is  manifest,  unless  the  court  is  informed  as  to  these 
particulars,  it  cannot  interfere  with  the  trustees  in  the  exer- 
cise of  the  power.  How  can  the  court  decide  that  the  trus- 
tees are  ^4olating  their  trust,  unless  it  can  ascertain  the 
limits  of  their  authority  over  the  property  in  their  diarge  ? 

The  bill  does  indeed  allege,  that  the  trustees  are  actii^ 
'4n  direct  violation  of  the  discipline  and  usages  of  ihe 
Methodist  Episcopal  Church."  The  answer  denies  this,  and 
affirms,  that  the  regulations  of  the  pews,  and  the  appit>pria- 
ation  of  them  as  free-sittings,  or  otherwise,  is  a  matter  in 
no  wise  affected,  or  controlled,  by  the  discipline,  usages,  or 
jwrescribed  rules,  of  any  ecclesiastical  authority  in  the  dhurdi; 
but  is  submitted  entirely  to  the  discretion  of  the  trustees: 

But  in  violation  of  the  discipline  and  usages  of  what 
church  ?  Is  ^'  the  Methodist  Episcopal  Church  of  the  City  of 
Trenton,"  or  » the  Methodist  Episcopal  Church  of  the  United  • 
States"  referred  to  ? 

The  facts  ar^,  that  there  is  an  association  of  ministers,  or. 
preachers  of  the  gospel,  called  and  known  by  the  name  of 
"The  Methodist  Episcopal  Church  in  the  United  States" — 
that  the  government  of  the  said  church  is  vested  in  one 
delegated  General  Conference,  a  limited  number  of  Annual 
Conferences,  and  an  indefinite  number  of  Quarterly  Con- 
ferences. The  General  Conference  is  the  legislative  counoil 
for  the  whole  church,  and  the  several  societies  and  churches, 
of  which  the  Trenton  Church  is  one,  are  united  as  parts  of 
one  common  church,  and  are  subject  to  the  government,  and 
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a^.  regulated  and  controlled  by  the  laws  of  the  General  091^- 
fere«ce.  The  power  to  prescribe,  or  change  the  governineDt 
and  dificipline  of  the  Methodist  Episcopal  Church  is  v9fttQd 
in.  the  Geqeral  Conference,  and  the  several  organizations  .of 
the  church  are  regulated  and  governed  by  the^rules  it  pLne- 
scribes. 

It  follows  then,  that  these  trustees  are  subject  to  this 
church  government;  and  if  the  General  Conference  h^yp 
prescribed  any  rules  or  regulations  toucliing  the  approp^-ja- 
tion  of  the  pews,  the  trustees  must  conform  to  them,  aqd  ^t 
within  the  limits  prescribed.  Whether  this  matter  ia  Ipft  to 
the  discretion  of  the  trustees  or  not,  must  depend  upon  the 
action  of  the  General  Conference  in  the  premises.  There  is 
no  other  ecclesiastical  body  that  contiols  the  trustees.  The 
trnst  reposed  in  tliem,  is  to  manage  the  temporalities  of  the 
church  committed  to  their  superintendence,  in  a  manner  con- 
formable to  the  rules,  discipline,  and  usages  of  '-  the  Me^ho- 
dist  Episcopal  Church  of  the  United  States." 

But,  although  these  are  matters  which  may  be  ascertained 
by  inquiry,  no  facts  can  avail  the  complainants,  unlesa  iix^ 
are  incorporated  in  their  case. 

All  information  must  be  derived  from  tlie  bill  and  apQwer. 
The  court  must  decide  on  the  case  as  the  complainants  i)^ke 
it  in  their  pleading. 

Looking  at  the  bill  alone,  it  is  very  doubtful  whether  the 
weight  of  evidence,'derived  from  the  facts  and  circumgtonQ,^ 
therein  stated,  is  not  that  the  matter  complained  of  is  oi^e  of 
discretion  committed  to  the  defendants. 

In  support  of  the  allegation,  that  the  actings  and  dpings^^ 
of  the  defendants  are  in  violation  of  tlieir  trust,  it  is  8[tjvj;j^ 
that  shortly  after  it  was  made  known  that  the  trustees  in- 
tended to  "  peio"  the  church,  tlie  members  of  the  church  held 
a  meeting,  at  which  they  remonstrated  against  the  j^roppsed 
measure.  And  yet  the  bill  does  not  allege  they  ma^e  any 
objection,  on  the  ground  that  any  rules,  discipline,  or  usq^ges 
of  the  church  would  be  thereby  violated,  but  on  the  con- 
trary, shows  that  they  viewed  it  simply  as  a  matter  of  expe- 
diency, and  passed  the  following  resolution : — -'  That  in  the 
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opinion  of  this  meeting,  there  is  no  necessity  for  pewing  the 
church,  on  account  of  the  difficulty  in  collecting  funds  to 
pay  the  just  debts  of  our  church,  believing,  as  we  do  fully, 
that  the  membership  has  always  been,  and  still  are  willing, 
to  pay  those  expenses,  if  the  proper  application  had  been 
made  to  them  for  that  purpose/' 

And  subsequently  to  this  meeting  of  the  congregation,  at 
a  meeting  of  the  Quarterly  Conference,  composed  of  all  Hie 
travelling  and  local  preachers,  exhorters,  stewards,  and  the 
presiding  elder,  to  whom  the  board  of  trustees  are  responsi* 
ble,  as  the  bill  alleges,  and  to  whom  they  are  required  to 
present  a  report  of  their  acts  during  the  year,  the  subject  of 
this  controversy  was  taken  under  consideration  and  advise* 
ment.  The  following  preamble  and  resolutions  were  passed : 
<'  Wliereas,  the  trustees  have  announced  through  the  pulpit,, 
that  they  have  appointed  a  committee  to  '  pew'  this  church 
immediately ;  and  whereas,  it  is  the  opinion  of  this  Quar* 
terly  Conference,  that  there  is  no  necessity  for  such  measure, 
and  that  it  would  be  very  prejudicial  to  the  interest  of  the 
ohurch,  therefore,  it  is  resolved.  First,  That  this  Quarterly 
Meeting  Conference  is  opposed  to  this  measure,  and  respect- 
fully requests  the  trustees  to  reconsider  their  resolution,  and 
not  proceed  with  the  work. 

<<  Second,  Resolved,  That  a  copy  of  this  preamble  and  re- 
solutions be  furnished  to  the  board  of  trustees  at  their  next 
meeting  by  the  recording  steward." 

How  is  it,  that  a  body,  composed  as  this,  of  men  familiar 
with  their  church  government,  its  regulations,  discipline  and 
usages,  after  having  this  subject  under  deliberation,  and 
CDitdng  to  the  determination  to  express  in  a  formal  manner, 
and  in  writing,  their  opposition  to  it,  should  place  their  ob- 
jection on  the  ground  of  expediency  merely,  and  without 
ihfimating  that  they  considered  it  a  violation  of  the  rules, 
<UscipIine,  or  usages  of  their  church  ?  They  may  have  had 
good  reasons  for  confining  the  expression  of  their  opinion 
siniply  to  the  expediency  of  the  matter. 

I  only  refer  to  the  circumstance,  in  connection  with  others 
I  have  mentioned,  in  order  to  point  out  the  error  into  which 
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the  oomplainants  seem  to  have  fallen,  in  supposing  that  this 
Gourt  could  interfere  with  the  action  of  these  defendants, 
according  to  the  judgment  of  the  individual  who  presides 
here  of  the  eicpediency  of  the  proposed  measure. 

Whether  these  defendants,  as  trustees,  have  any  right  to 
*«  pew"  the  church  edifice,  and  to  sell,  or  rent  the  pews,  I 
cannot  decide  upon  the  pleadings  before  me.    If  there  are 
roles  prescribed  by  the  General  Conference  which  forbid  it, 
and  Ihe  Trenton  Church  is  in  conununity  with  the  General 
Conference,  it  would  clearly  be  a  breach  of  trust,  calling  for 
-Qie  action  of  this  court,  if  the  defendants  attempted  to  make 
a  disposition  of  the  property  confided  to  their  care,  in  vio- 
lation of  those  rules,  and  in  a  manner  subversive  of  the  dis- 
didine  of  the  church. 

Sincerely  hoping  that  the  unfortunate  differences  existing 
between  the  parties  may  be  amicably  arranged,  and  no  fur- 
ther appeal  to  this  court  be  necessary,  I  must  order  the 
iqjOQCtion  dissolved. 
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Ghables  SxofiJBS^  Ex.  V.  Repecca  Tilly. 

The  intention  of  (he  testi^tor  is  the  Uw  of  wilUi  and  when  that  intention  can  }^ 
ascertained,  if  not  in  violation  of  the  rules  of  law,  it  will  prevail  over  tee|uiioail 
niles,  and  words  in  their  technical  or  even  ordinary  meanlnj^.  The  word  "  oMI* 
dren**  has  a  technical  meaning  in  legal  instrnments.  It  is  a  word  of  purck^iHf 
and  yet  if  it  appears  to  have  been  the  intention  to  use  it  in  a  differeii^  awe,  9B 
a  word  of  limitation,  it  will  be  so  construed,  in  order  to  effectuate  that  intentioii. 

A  residuary  clause  in  a  will  was  in  the  following  words : — '*  I  bequeath  all  the' 
rest,  residue  and  remainder  of  my  estate,  real  and  personal  estate  wharesoaw, 
after  the  above  legacies  and  money  are  taken  out,  then  the  remai94^  to  lit 
equally  (divided)  between  the  child  or  children  of  my  nephew  Acquila  8.  ^dg- 
way  and  my  sister  Rebecca  Tilly,  each  one  to  have  an  equal  share  thereof,  and 
his  children,  or  if  but  one  child  he  should  leave,  to  have  its  or  their  share  wftk 
rttj  sister,  with  the  interest  ariaing  on  each  one'a  share  paid  them  when  and  f^ 
they  arrive  at  lawful  age,  whether  then  their  father  is  deceased  or  living,  ami 
/or  all  my  nieeet  and  nephew  Wallace  Lippincott,  the  children  of  my  dte^aa^d 
nephew  Stac^  Lippincott,  to  take  their  equal  thare  therein  with  my  nater  Jl«- 
hecea  and  the  children  of  Acquila  S.  Hidgwaif/' 

Held — that  the  children  of  Stacy  Lippincott  deceased,  take  per  capita. 

This  case  was  argued  at  February  term,  1852. 

The  only  question  involved  was,  whether  the  children  of 
Stacy  Lippincott  took  ''per  capita,^^  under  the  residtuiry 
clause  of  Hope  Haines'  will. 

The  phraseology  upon  which  the  question  of  construction 
depended,  is  set  out  in  full  in  the  opinion  of  the  Chancellor. 

Peter  D.  Vroam  for  the  complainant. 

William  L.  Dayton  for  two  of  the  defendants. 

Jl.  Browning  for  other  defendants. 

The  Chancellor.  The  question  in  controversy  arises 
upon  the  residuary  clause  in  the  will  of  Hope  Haines,  de- 
eeased,  which  is  in  the  following  words : — 
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''  I  bequeath  all  the  rest,  residue  and  remainder  of  my 
estate,  real  and  personal  estate  wheresoever,  after  the  above 
Jegkcy^  and  money  are  taken  out,  then  the  remainder  to  be 
eqoally  between  the  child  or  children  of  my  nephew,  Ac- 
quila  S.  Bidgway  and  my  sister  Rebecca  Lilly,  each  one  to 
liave  an  equal  share  thereof,  and  his  children,  or  if  but  one 
«bild  be  should  leave,  to  have  its  or  their  share  with  my  sis- 
ter, with  the  interest  arising  on  each  one's  share  paid  them 
-ithen  and  as  tiiey  ai*rive  at  lawful  age,  u^ether  their  ifmr 
father  is  deceased  or  living,  and  for  all  my  neiees  and  ne- 
jfheWf  Wallace  Lippincoit,  the  children  of  my  deceased  ne» 
jiiew,  Stacy  Lippincott,4o  take  their  equal  share  therein  with 
-any  sister  Rebecca,  and  the  children  of  Aquila  S.  Ridgtoay.^^ 

The  residuary  estate  amounts  to  the  sum  of  $8,056  81  j. 

Charles  Stokes,  the  surviving  executor  of  this  will,  ex- 
Itibits  his  bill  for  the  purpose  of  obtaining  a  judicial  con* 
aimction  of  this  clause,  to  direct  the  proper  distribution  of 
the  residuary  estate. 

.  The  testatrix  left,  at  her  decease,  a  sister  Rebecca  Tilly, 
^n  infant  child  of  her  nephew  Acquila  S.  Ridgway,  Mary  L* 
^Biaines,  a  iridow,  a^id  Sarah  Ann  Pancoast,  wife  of  Israel 
Ipaneoadt,  daughters  of  Wallace  Lippincott,  deceased,  hor 
nieces ;  Wallace  Lippincott,  her  nephew,  and  son  of  Wallace 
Xiippikicott,  deceased ;  Sarah  Stoked,  wife  of  Benjfimin  R. 
Stokes,  Hope  Deacon,  wife  of  William  H.  Deacon,  daughters 
of  her  aistel'  Rebecca  Tilly ;  Sarah  Ann  Roberts,  wife  of 
Isaac  Roberts,  Nathaniel  Lippincott  and  Hope  Lippincott, 
isrhich  Sarah  Ann,  Nathaniel  and  Hope,  arc  children  of  Stacy 
liippincott,  the  deceased  nephew  of  the  testatrix. 

Sarah  Ann  Roberts,  the  daughter  of  the  testatrix's  de- 
<)eased  nephew,  Stacy  Lippincott,  and  her  husband,  Isaac 
Boberts,  by  their  joint  and  several  answer  insist,  that  under 
the  residuary  clause  of  this  will,  the  cliildren  of  Stacy  Lip- 
inncott,  deceased,  take  " per  capita"  If  this  is  so,  Sarab 
Ann  Roberts  is  entitled  to  the  one-tenth  of  the  residuary 
estate. 

Wallace  Lippincott,  Mary  L.  Haines,  Israel  Pancoast,  and 
9irah  Ann,  his  wife,  by  their  joint  and  several  answer,  in- 
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eiet,  that  the  children  of  Stacy  Lippincott,  deceased,  take 
^^per  stirpes.''^  If  this  latter  construction  is  the  correct  one, 
then  the  said  Wallace,  Mary,  and  Sarah  Ann  Pancoast,  take 
each  one-eighth  of  the  residuary  estate ;  and  Sarah  Ann 
Roberts,  who,  with  her  sister  Hope  Lippincott,  and  Her 
brother  Nathaniel  Lippincott,  represent  their  father,  Stacy 
Lippincott,  deceased,  takes,  instead  of  one-tenth,  as  she  in- 
sists, only  one-twenty-fourth  part. 

What  was  the  intention  of  the  testatrix  ?  Did  she  intend 
the  children  of  her  deceased  nephew,  Stacy  Lippincott,  to 
take  each  one  equal  share  with  her  nieces  and  nephew,  or 
did  she  intend  they  should  take  **p«r  stirpes, ^^  as  the  repre- 
fientatives  of  their  deceased  parent? 

"  The  intention  of  the  testator  is  the  law  of  wills,"  and 
when  that  intention  can  bo  ascertained,  if  not  in  violation  of 
the  rules  of  law,  it  will  prevail  over  technical  rules,  and 
words,  in  their  technical,  or  even  ordinary  meaning.  The 
word  <'  children,"  and  which  is  the  word  used  in  the  clause 
of  the  will  we  are  considering,  has  a  technical  meaning  in 
legal  instruments.  It  is  a  word  of  purchase,  and  yet,  if  it 
appears  to  have  been  the  intention  of  the  testatrix  to  use  it 
in  a  different  sense,  as  a  word  of  limitation,  it  will  be  80 
construed,  in  order  to  effectuate  that  intention. 

Upon  reading  this  residuary  clause,  the  first  impression,  I 
tiiink,  made  upon  the  mind  is,  that  the  testatrix  intended  an 
equal  division  '^per  capita^^  among  all  the  objects  of  her 
bounty  therein  referred  to.  A  critical  examination  confirms 
the  correctness  of  the  impression. 

Let  us  examine  its  language. 

*^  I  bequeath  all  the  rest,  residue,  and  remainder  of  my 
estate,  real  and  personal  estate  wheresoever,  after  the  abore 
legacys  and  moneys  are  taken  out,  then  the  remainder  to  be 
equally  between  the  child  or  children  of  my  nephew,  Ac- 
quila  S.  Bidgway,  and  my  sister,  Rebecca  Tilly,  each  one  to 
have  an  equal  share  thereof,  and  his  children,  or  if  but  one 
child  he  should  leave,  to  have  its  or  their  equal  share  witti 
my  sister." 

There  can  be  no  doubt,  but  that  the  children  of  Aoquila 
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S.  Bidgway  take  ''per  capita.'^  Rebecca  Tilly,  the  sister  of 
the  testatrix,  was  to  have  one  share,  but  the  child  or  chil- 
dren of  Acquila  S.  Bidgway  and  Rebecca  Tilly  were  "  each 
one  to  have  an  equal  share  thereof/' 

Then  comes  the  provision  in  question,  "  and  for  all  my 
nieoes  and  nephew,  Wallace  Lippincott,  the  children  of  m^ 
deceased  nephew,  Stacy  Lippincott,  to  take  their  equal  share- 
therein  with  my  sister  Rebecca,  and  the  children  of  Acquila 
S.  Bidgway." 

But  the  children  of  Acquila  S.  Bidgway  were  '*  each  one 
to  have  an  equal  share  thereof."  If,  then,  the  children  of 
Stacy  Lippincott  are  to  have  an  equal  share  with  the  chil- 
dren of  Acquila  S.  Bidgway,  then  they  are  ''  each  one  ta 
have  an  equal  share  thereof." 

The  testatrix  speaks  of  the  **  children"  of  Stacy  Lippin- 
cott, and  the  *' children"  of  Acquilla  S.  Bidgway.  Did  she 
mean  a  different  interpretation  to  be  put  upon  the  same 
word  repeated  in  the  same  sentence  and  within  three  lines  ?^ 
When  she  speaks  of  the  '*  children"  of  Stacy  Lippincott,  doe& 
die  mean  it  a  word  of  limitation  7  and  when  she  speaks  of 
the  *'  children"  of  Acquila  S.  Bidgway,  as  a  word  of  desig- 
nation? 

We  have  seen,  she  has  put  her  own  interpretation  on  the 
word  ''  children"  as  connected  with  Acquila  S.  Bidgway,  and 
as  a  "descriptio  personarum,'^  and   that   each   child  of 
Acquila  S.  Bidgway  was  to  have  an  equal  share  with  Be- 
beceaTiUy. 

But  again.  The  ''  children"  of  Stacy  Lippincott  are  to* 
have  an  equal  share  with  Bebecca  Tilly.  But  the  ''  chil- 
dren" of  Acquila  S.  Bidgway  are  "  each  one  of  them"  to  have 
an  equal  share  with  Bebecca  Tilly.  So,  then,  must  the  chil- 
dren of  Stacy  Lippincott,  *'  each  one  of  them,"  have  an  equal 
share  with  Bebecca  Tilly,  or  the  children  of  Stacy  Lippin- 
cott cannot  have  an  equal  share  with  the  children  of  Ac- 
quila S.  Bidgway. 

Here  are  tiiree  children  of  Stacy  Lippincott,  deceased* 
If  at  the  death  of  the  testatrix,  there  had  been  three  chil- 
dren  of  Aoquila  S.  Bidgway  living,  they  would  have  taken 
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*'per  capita^^  and  have  been  entitled  to  three  shares  of  this 
residuary  estate.  The  three  children  of  Stacy  Lippinoott 
take  a  like  interest 

It  was  argued,  that  this  construction  gives  to  those  related 
in  the  second  degree  to  the  testatrix,  only  equal  shares  with 
those  who  are  one  degree  more  remote — ^tbat  if  the  constmc- 
tion  of  the  will  be  obscure  and  doubtful,  the  rule  is  to  oe- 
solve  the  doubt  in  favor  of  that  construction,  which  best  cor- 
responds with  our  natural  affections,  and  with  the  law  of 
distribution. 

It  is  apparent,  the  testatrix  had  no  allusion  to  the  statute 
of  distribution.  Nor  did  she  intend  to  conform  to  our  gene- 
ral notions  of  an  equitable  division  of  property  among  her 
kindred.  She  makes  an  arbitrary  disposal  of  all  her  estate, 
both  in  this  and  in  other  parts  of  her  will. 

In  the-  clause  in  question,  she  gives  to  her  sister,  Rebecca 
Tilly,  one  share,  and  she  gives  likewise  to  Rebecca's  two 
daughters,  each  a  share  equal  to  her  mother.  Rebecca  ttid 
her  family  get  three  shares,  whUe  her  brother  Wallaoe  Lip- 
pincott's  family  get  four  shares,  upon  the  most  unfavorable 
construction  of  the  will.  Another  branch  of  the  family, 
represented  by  Acquila  S.  Ridgway,  the  son  of  a  deceased 
sister,  receives  one  share  only,  there  being  but  one  child  of 
his  living  at  the  death  of  the  testatrix.  This  inequality?  is 
►not  reduced  by  other  parts  of  the  will. 

Other  clauses  of  the  will,  and  the  seventh  partictilariy, 
were  referred  to  by  the  counsel  on  both  sides,  in  the  argu- 
ment, as  a  key  to  the  intention  of  the  testatrix  in  reference 
to  this  particular  clause.  There  is  room  to  draw  arguiMiits 
in  favor  of  both  views  presented. 

'  It  is  plain,  the  testatrix  did  not  use  the  word  '^  children'' 
with  any  reference  to  its  technical  legal  signification.  Whtr- 
ever  she  uses  it,  it  is  with  explanations,  or  with  the  addition 
6f  some  significant  word  to  indicate  her  own  meaning  of  the 
term. 

In  the  seventh,  in  bequeathing  the  principal  sum  of  four 
thousand  dollars  to  the  children  of  her  nieces  Sarah  Stokes 
and  Hope  Tilly,  after  securing  to  their  parents,  the  interest 
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of  the  same  during  their  lives,  she  gives  the  principal  to  the 
ehMren  "  per  sKrpes.^'  It  is  evident  fhnn  her  languf^e, 
that  she  was  laboring  to  keep  this  idea  prominetit,  and  to 
Ifttve  no  misap|>rehen^6h  about  her  intention.  And  yet,  in 
this  sinme  clause,  when  she  comes  to  dispose  of  the  two 
tho^itsaiid  dollars,  iifpdn  the  happening  of  certain  contingen- 
cies, it  is  in  this  tatf^age — "to  go  to  my  neices,  Maty 
Htihies  children,  and  Sarah  Atan  Pancoast  children,  and  ihe 
childreii  of  iny  deceased  nephew  Stacy  Lippincott,  equally 
divided  and'paid  between  thetn  aW."  The  single  vrofd  all 
hdre  bting  added  to  signify  her  intention. 

In  the  fifth  clause  of  the  will,  in  disposing  of  other  two 
thousand  dollars,  upon  the  contingency  of  the  death  of  her 

hew,  Wallace  Lippincott,  it  is  in  these  words — "  at  his 
,  equally  between  his  sisters,  Mary  Haines  and  Sarah 
Ann  Pancoast,  and  the  children  of  his  deceased  brother, 
Stacy  Lippincott,"  which  is  very  nearly  the  identical  phrase- 
ology of  the  will  in  the  case  of  Butler  t?.  Strattan,  in  3 
Brown's  Rep.  367,  and  where  it  was  decided  the  devise  was 
"per  capita J^  And  yet  the  testatrix  expressly  declares  this 
was  not  her  meaning,  for  she  adds,  '*  tliat  is,  for  his  children 
to  take  the  one-third  of  said  two  thousand  dollars  equally 
between  them,  being  the  share  thereof  their  father  would 
been  entitled  to  if  living." 

I  have  examined  all  the  authorities  referred  to  in  the  ar- 
gument, but  it  is  manifest  they  can  be  of  very  little  assist- 
ance upon  a  construction  depending,  as  this  does,  so  much 
upon  mere  phraseology,  and  where  there  is  no  room  for  the 
application  of  technical  rules  or  definitions. 

The  counsel  who  contended  J  for  the  construction  "per 
stirpes"  relied  upon  the  case  of  Roome  et  at.  v.  Counter, 
41  Hal.  ill,)  as  an  authority  of  our  own  tribunals,  which 
should  govern  ^the  'court  in  the  decision  of  this  case.  He 
eontends  that  it  condemns  the  case  of  Blackler  v.  Webb  et 
d.j  (2  P.  Wms.  383,)  and  therefore  the  court  should  not 
consider  the  latter  case  as  authority.  In  the  case  in  P.  Wms. 
the  will  was  a  very  different  one  in  phraseology  and  technical 
terms  from  that  decided  upon  in  Roome  et  al.  v.  Counter, 
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and  80  it  is  remarked  by  the  court  in  their  opinion  in  the 
latter  case.  There  is,  it  appears  to  me,  no  resemblance  be- 
tween the  case  in  1  Hal.  and  the  present  one.  The  Chief 
Justice,  certainly,  did  not  mean  to  say  that  there  is  no  dif- 
ferent meaning  attached  to  the  word  *'  heirs''  and  the  word 
"  children,"  or  that  the  word  "  children,''  in  its  tedmical 
signification,  is  not  a  word  of  purchase.  And  if  he  did  not 
80  decide,  I  cannot  see  in  the  case  any  thing  which  I  oug^t 
to  consider  as  authority  to  govern  me  in  this  decision. 

My  opinion  is,  that  the  children  of  Stacy  Lippincott,  de- 
ceased, take,  under  the  residuary  clause  of  this  will,  ^^per 
eapiUL.'[ 

Iiet  a  decree  be  made  accordingly. 
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John  S»  Greenin  v.  Peter  Hoet  and  James  Moors. 

saUns  aa  ezeeptkm  to  the  general  rale  that  the  eonrt  will  dissolve  an  injnne- 
tion  when  the  equity  of  the  Mil  has  been  folly  answered,  the  eonri  will  b« 
governed  in  some  degree  by  the  oonseqaences  to  follow  apoo  the  dissolatiott;  nd 
by  the  oondnct  of  the  complainant  in  prosecnttng  his  suit. 

should  be  some  good  reason  for  making  an  exception  to  the  role.    Where  ^e 
complainant  has  not  proseented  his  snit  with  dUigence,  and  no  insuperable  ad*- 
chief  ean  be  done  to  the  party  by  dissolving  the  injunction,  the  oonri  will  not 
^iny  the  defendant  the  benefit  of  his  answer. 

This  case  was  heard  at  Newark,  April  26th,  1852,  on  a 
Demotion  to  dissolve  the  iDJunction  on  bill  and  answer.  The 
f&cts  of  the  case  suflSciently  appear  in  the  opinion  of  the 
Oliancellor. 

Mr.  G.  Vr(Hmh  for  complainant. 

Mr.  Schenck  for  defendants. 

The  Chancellor.  The  complainant  on  filing  his  bill  ob- 
t^ined  an  injunction  against  the  defendants,  to  prevent  them 
^**«m  selling,  leasing,  or  incumbering  certain  real  estatio  in 
^^€  coonty  of  Middlesex,  the  subject  matter  of  this  contro- 
^^Tsy,  Tlie  defendants  have  filed  their  answers,  severally, 
*o  the  bill.  The  motion  is  made  to  dissolve  the  injunction 
^x*  the  reasons — First:  that  the  equity  of  the  bill  is  an- 
*^^€red  and  fully  denied — and  Secondly :  that  the  complainant 
^^^s  not  prosecuted  his  suit  with  diligence. 

The  complainant  was  the  owner  of  a  farm  in  the  county  of 

H^iddlesex,  consisting  of  about  one  hundred  and  ninety-six 

^cres ;  and  the  defendant,  Peter  Hoey,  owned  five  lots  in  the 

'^age  of  Williamsburgh,  in  the  State  of  Now  York,  upon 

which  were  five  brick  dwellings.    The  complainant  bargained 
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with  the  (lofcndant,  Moore,  wlio  acted  as  Hocv'S  agent,  for  the 
cxcliunge  of  tlie  farm  for  the  dwelling  houses  and  lots.  The 
agrcenieiit  was  i-educed  to  writing,  and  mutual  conveyances 
were  afterwards  made.  The  bill  admits  that  there  was  a 
verbal  agreement  l>etween  the  parties  respecting  the  adjust- 
XDDnt  of  the  interest  due  upon  the  incumbrances  mentioned 
in  the  written  agreement.  In  the  deed  from  Hoey  to  the 
complainant,  he  covenants  against  all  incumbrances  against 
€kt.  pro{)erty,  except  mortgages  to  the  amount  of  six  thousand 
'  dollara,  and  tlic  expenses  duo  thereon.  The  complainanfa 
allegation  is,  that  the  defendants  deceived  him  in  reference 
.  to  the  amount  of  interest  due  on  the  mortgages,  and  as  to 
•  the  exi)en8cs,  which  were  expenses  of  foreclosure,  amounting 
to  about  seventy  dollars.  The  amount  in  dispute  is  perhaps 
three  hundred  dollars. 

■  The  answers  fully  meet  the  equity  of  the  bill,  and  the  alle- 
'fpiiions  are  all  answered  in  their  letter  and  spirit.  T^iff  was 
Emitted  by  the  complainant's  counsel,  but  he  insisted  it  iras 
s  case  where  the  injunction  should  be  retained,  althougb  the 
oquity  may  be  answered.  There  are  certainly  exceptions  to 
the  general  rule,  but  in  making  those  exceptions,  the  court 
-will  bo  governed  in  some  degree  by  the  consequences  to  fol- 
low upon  the  dissolution,  and  by  the  conduct  of  the  complain- 
ant in  ))rosecuting  his  suit.  There  should  be  some  good  reason 
Ibir  Slaking  an  exception  to  the  rule.  If  no  irreparable  mis- 
ohiof  can  ensue,  nor  any  serious  iiyury  to  the  party,  the  court 
<mght  to  liave  grave  doubts  as  to  the  propriety  of  dissolving 
the  ii\junction  before  they  will  deny  to  the  defendant  the  bene- 
jGi;t  of  his  answer.  I  am  unable  to  perceive  any  reason  why, 
in  the  case  before  me,  I  should  deny  the  motion.  A  notice  of 
the  pendency  of  tliis  suit,  it  is  admitted,  has  been  filed  with 
the  clerk  of  the  county  where  the  lands  lie,  which  will  pro- 
tect the  complainant  against  any  subsequent  purchaser  or 
jportgagoo. 

The  complainant  has  not  prosecuted  his  suit  with  that 
^igencc  which  entitles  him  to  further  favor  from  the  court. 
The  bill  was  filetl  on  the  23d  April,  1851,  and  the  answers 
on  the  8th  of  July  following.    The  defendants,  at  least  ndofi 
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before,  have  given  notice  of  motions  for  dissolution.  At  one 
time  the  then  Chancellor  was  engaged,  and  could  not  hear 
the  motion  ;  and  the  second  time  he  declined,  for  satisfactory 
reasons  given  to  the  respective  counsel.  And  yet,  notwith- 
standing this  evidence  of  a  determination  on  the  part  of  the 
defendants,  to  prosecute  any  advantages  they  might  have, 
the  cclmplainant  has  allowed  his  cause  to  sleep.  For  nine 
months  he  has  not  taken  a  single  step  to  bring  the  suit  to  a 
hearing,  by  taking  evidence  or  otherwise. 

The  motion  is  allowed  with  costs. 
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George  Turner,  John  Allison  and  Joseph  W.  Aluboit 
V.  James  L.  Dickerson. 

In  A  bill  for  diecovery  merely,  it  will  be  saiBeient  for  the  court  to  see  that  the  dii* 
oovery  is  material  to  the  defence  at  law  of  the  I»art7  seeking  the  diseovary,  aB# 
how,  and  in  what  manner  it  is  material. 

Bat  where  it  is  asked  that  a  suit  at  law  tkould  he  delayed,  or  the  bill  prays  rMrf 
as  well  as  discoTery,  the  complainants  should  aver  that  the  diseovery  sought  Ibr 
it  necftarn  to  kit  dt/enee,  and  that  the  plaintiff  is  unable  to  proof  suoli  fiwtf 
by  other  testimony. 

This  case  was  heard  before  the  Chancellor,  April  26ih^ 
1852,  at  Newark,  on  motion  to  dissolve  the  ii\junction  on  bill 
and  answer.  The  contents  of  the  bill  are  set  out  in  the 
opinion  of  the  Chancellor,  so  far  as  necessary,  to  a  clear  un- 
derstanding of  the  case. 

Mr.  F.  Frdinghuysen  for  motion. 

Mr.  Chandler  contra. 

The  Chancellor.  James  L.  Dickerson  commenced  aa 
action  in  a  plea  of  trespass  on  the  case  npon  promises,  in  the 
circuit  court  of  the  county  of  Morris,  against  the  c<HnpIain- 
ants,  George  Turner,  John  Allison  and  Joseph  W.  AUison. 
Issue  was  joined  in  the  said  suit  upon  the  plea  of  payment. 
This  bill  was  filed  on  the  second  day  of  August,  1850.  It 
seeks  relief  upon  the  ground  that  the  promissory  note  upon 
which  the  action  at  law  was  brought,  was  a  joint  and  several 
promissory  note  of  the  complainants — that  John  Turner  and 
John  Allison  were,  in  fact,  only  sureties,  and  that  when  the 
note  became  due  and  payable,  John  Allison  aided  Joseph  in 
raising  seventy  dollars  towards  the  payment  of  the  note,  and. 
that  Joseph  paid  the  amount  due  on  the  note,  to  Diokerson^ 
at  maturity. 
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On  filing  the  bill,  an  injunction  issued  to  stay  the  proceed- 
ings at  law. 

The  defendant  has  answered  the  bill,  and  upon  his  answer 
now  moves  for*a  dissolution  of  the  injunction. 

The  bill  should  have  been  demurred  to,  for  it  is  difficult^ 
to  perceive  upon  what  ground  it  can  be  maintained.    It  is  en- 
dorsed  as  a  bill  for  discovery  and  relief,  and  yet  it  is  no  more 
a  bill  of  discovery  than  evety  bill  filed  in  the  court  may  be 
-considered  as  such. 

There  is  the  general  allegation  in  the  bill  that  the  com- 
plainants are  without  adequate  remedy  in  the  premises  by 
the  strict  rules  of  the  common  law.  But  there  is  not  an  alle* 
-gation  in  the  bill  that  the  aid  of  this  court  is  required  for 
the  purpose  of  discovery,  or  that  the  plea  of  payment  cannot 
1)6  sustained  by  proof  within  the  reach  of  the  parties  by  the 
process  of  the  court  of  law. 

There  is  no  case  made  by  this  bill  to  give  the  court  juris- 
diction for  the  purpose  of  relief,  and  the  only  way  by  which 
{he  court  could  get  possession  of  the  cause,  and  hold  it  for 
-such  purpose,  would  be  in  consequence  of  its  being  techni- 
-cally  a  bill  for  discovery  as  well  as  relief,  and  possessing 
Uiose  essentials  which  distinguish  it  as  a  bill  of  discovery. 

In  this  case,  relief  is  prayed  for,  and  the  aid  of  the  court 

interfering  with  the  proceedings  of  a  court  of  law. 

.  There  is  an  essential  diflFerence  between  a  bill  purely  for 

•discovery,  and  a  bill  seeking  a  relief  also,  or  an  interference 

with  the  proceedings  of  another  court,  as  well  as  discovery. 

In  a  bill  for  discovery  merely,  it  will  be  sufficient  for  the 
court  to  see  that  the  discovery  is  material  to  the  defence  at 
law  of  the  party  seeking  the  discovery,  and  how,  and  in  what 
manner,  it  is  material.  (Story's  Eq.  Ju.  324.)  But  where  it 
is  asked  that  a  suit  at  law  should  be  delayed,  or  the  bill  prays 
for  relief  as  well  as  discovery,  a  very  diflferent  rule  prevails. 
Chancellor  Kent,  in  Gilston  v.  Hoyt,  1  Johns.  Gh.  R.,  547, 
wliich  was  a  bill  for  discovery,  and  to  enjoin  proceedings  in 
a  suit  at  law,  says :  unless,  therefore,  the  bill  states  affirma- 
tivelyy  that  the  discovery  is  really  wanted  for  the  defence  at 
law ;  and  also  shows,  that  the  discovery  might  be  material  to 
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that  defence,  it  docs  not  appear  to  be  reasonable  and  just,, 
that  the  suit  at  law  should  be  delayed. 

If  the  complainant  in  a  bill  for  discovery  wishes  to  obtain 
an  iiyunction  to  stay  the  defendant's  proceedings  at  law  until 
the  putting  in  of  an  answer  to  such  bill,  he  must  aver  tiiat 
the  discovery  sought  for  is  necessary  to  his  defence,  and  such 
averment  must  be  verified  by  his  oath.  March  v,  Davison,  9 
Paige,  580, 

There  is  no  averment  in  this  bill  that  the  complainants 
need  any  discovery  from  the  defendant  to  aid  them  in  the 
defence  of  the  suit  at  law,  nor  are  there  any  facts  stated  in 
the  bill  from  which  it  can  fairly  be  inferred  that  the  com^ 
plaiaants  really  require  the  aid  of  this  court  for  any  sucIl 
purpose. 

In  the  case  of  Appleyard  v.  Seton,  (16  Vesey,  223,)  it  wafk 
ruled  that  an  injunction  to  stay  a  trial  at  law  must  be  founded 
on  affidavit,  stating  the  belief  of  the  party  that  the  answer' 
will  furnish  discovery  material  to  his  defence. 

But  this  bill  does  not  simply  ask  the  interference  of  the 
court  to  delay  the  proceedings  at  law,  until,  by  their  answer^ 
the  defendants  may  have  made  the  discovery.  But  it  seeks 
to  transfer  the  jurisdiction  of  the  suit  at  law  to  this  courts 
and  to  have  the  whole  case  finally  decided  here  upon  its 
merits. 

This  bill  for  such  a  purpose  is  altogether  defective.  The 
essentials  of  such  a  bill  as  laid  down  in  Story's  Eq.,  Ju.,  § 
74,  are  sustained  by  numerous  cases,  and  may  be  considered 
as  well  settled.  To  maintain  the  jurisdiction  for  relief,  as 
consequent  on  discovery,  it  is  necessary  in  the  first  place  to 
allege  in  the  bill  that  the  facts  are  material  to  the  plaintiff's- 
case,  and  that  the  discovery  of  them  by  the  defendant  is  in- 
dispensable as  proof.  The  bill  must  allege  (and  if  required, 
the  fact  must  be  established,)  that  the  plaintiff  is  unable  to 
prove  such  facts  by  other  testimony. 

The  defendant  has  seen  proper  to  waive  these  objections 
to  the  bill,  so  far  as  to  give  to  the  complainants  the  benefit  of 
his  answer.    Whatever  that  may  amount  to,  I  cannot  deprive 
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the  oomplainants  of  any^advantage  it  may  aflFord  them.    They 
are  entitled  to  use  it  in  the  suit  at  law. 

I  do  not  deem  it  necessary  to  express  any  opinion  as  tO' 
the  question  discussed  on  the  argnmcnt  of  the  motion  to 
dissolve,  viz :  Whether  the  answer  meets  satisfactorily  the 
case  made  by  the  bill  ? 


Let  an  order  be  made  dissolving  the  injunction  with  co0j^- 
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Henrt  C.  Stimson  V.  John  E.  Bacon  tt  d. 

The  Ohftnoellor  endorsed  on  a  bill  the  ofloal  order  for  an  iojunotioB  io  iamie  oft 
filing  the  bill,  and  the  bill  was  not  filed  for  four  months  after  the  order  wai 
made.  A  sheriff's  sale  had  been  delayed  bj  the  proceedings,  although  no  la- 
jnnotaon  had  actuallj  been  issued. 

BtlUi,  that  the  proceedings  were  altogether  izregolar,  and  the  biU  most  be  dif- 
missed  with  costs. 

Thai  the  bill  should  hare  been  filed,  whether  the  iii^nnotion  was  made  oae  of  or 
not 

On  motion  to  dissolre  injunction : 
Mr.  Woodruff  for  the  motion. 
Mr.  Canfield  contra. 

The  Ghancellob.  The  bill  was  sworn  to  on  the  seventh 
day  of  July,  1851.  In  aid  of  the  relief  sought,  an  injunc- 
tion was  prayed  for,  to  enjoin  a  sale  by  the  sheriff  of  the 
county  of  Passaic,  upon  a  judgment  and  execution  at  law. 

On  the  bill  being  presented  to  the  Chancellor,  he  endorsed 
upon  it  the  usual  order  for  an  injunction  to  issue  on  filing 
the  bill.  There  is  no  date  to  the  order.  But  the  sale  en- 
joined was  advertised  for  the  seventh  day  of  July,  the  day 
the  bill  was  sworn  to,  so  that  the  order  must  have  been  made 
on  that  day. 

The  bill  was  not  filed  until  the  twelfth  day  of  November 
last,  more  than  four  months  after  the  order  was  made.  It 
appears  by  the  certificate  of  the  derk  that  no  injunction  was 
issued  from  the  office,  and  yet,  it  is  admitted,  that  by  the 
proceedings  referred  to,  the  sale  has  been  in  some  way  de- 
layed  until  this  time. 

This  proceeding  was  altogether  irregular,  and  cannot  be 
saaetioned  by  the  court    The  bill  should  have  been  filed 
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without  delay.  The  reason  given  on  the  argument  why  it 
was  not  filed  was,  because  the  complainant  had  hopes  of 
making  some  arrangement  with  the  defendants,  to  render  it 
unnecessary  for  him  to  use  the  injunction. 

The  hill  should  haye  been  filed  whether  the  injunction  was 
made  use  of  or  not  I  feel  it  my  duty  not  to  dissolve  the 
injunction  merely,  but  to  declare  the  proceedings  irregulari 
and  order  the  bill  dismissed  with  costs. 


CASES 


AMUDOTDOr 


THE  COURT  OF  CHANCERY, 

OP  THE  STATE  OP  NEW  JERSEY, 
OCTOBER    TERM,    1852. 


Robert  Chambers,  executor  of  James  Hamilton,  de- 
"^  ceased,  complainant,  and  Paul  Tulane,  defendant. 

It  If  well  fettled  that  a  court  wUl  not  compel  a  party  to  pay  big  money  and  take 
a  doubtful  Utle,  or  an  encumbered  property,  unless  the  party  has  bargained  for 
fucb — Although  a  complainant  acted  in  good  faith,  and  supposed  he  could  give  a 
good  title  to  real  estate  he  had  agreed  to  convey,  the  defendant  will  not  be  com- 
pelled to  a  specific  performance  where  he  must  take  his  title  subject  to  any  in- 
onmbrance  not  agreed  upon. 

A  testator  devised  as  follows :  "  It  is  my  will  and  desire  that  all  and  every  part 
and  parcel  of  my  real  and  personal  estate  hereinbe/ort  not  devi§ed  or  btquecuked, 
alter  my  son  H.  arrives  at  the  age  of  twenty -one  years,  in  case  his  mother  hath 
then  departed  this  life,  shall  be  sold  at  the  dUcretion  of  my  executor;'' 

Mtldf  that  land  which  had  been  devised  by  the  will,  but  which  by  the  terms  of  the 
will  had  returned  and  become  part  of  the  testator's  estate,  was  not  embraced  in 
the  power  of  sale. 

That  .the  power  to  tell  is  given  to  the  executors  by  implication.  It  is  a  personal 
eonildence  confined  to  them.  It  is  not  transmitted  to  the  executor  of  an  ex- 
•cutor. 

The  bill  in  this  cause  was  filed  to  compel  a  specific  per- 
formaDce  of  an  agreement  in  writing,  executed  between  the 
complainant,  as  the  executor  of  the  last  will  of  James  Ham* 
ilton,  the  younger,  deceased,  and  the  defendant,  Paul  Tulane. 
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The  agreement  is  for  a  house  and  lot  of  land  in  Princeton, 
which  the  complainant  agrees  to  convey  to  the  defendant, 
and  the  defendant  agrees  to  purchase,  at  a  price  specified. 

The  defendants,  by  their  answer,  resisted  a  specific  per- 
formance, on  the  ground  that  the  property  was  a  part  of  the 
real  estate  of  which  James  Hamilton,  the  elder,  died  seized; 
that  it  was  disposed  of  by  his  will,  and  James  Hamilton,  the 
younger,  took  only  an  interest  with  several  other  children  of 
bis  fitther ;  that  no  power  was  given  to  the  executor  of  the 
said  will  to  sell  the  land  ;  that  if  any  such  power  was  giveDi 
it  waa  not  transmitted  by  operation  of  law  or  otherwise,  to 
the  complainant,  as  the  executor  of  James  Hamilton,  the 
younger* 

James  S.  Green  for  defendant 

The  bill  sets  out  the  wills  of  the  two  Hamiltons^  1st  a^4 
2d,  and  also  the  articles  of  agreement  between  Robert  Chamr 
berg,  executor  of  James  Hamilton,  2d,  and  the  defendant 

The  answer  admits  the  agreement,  but  insists  that  ha 
^uid  not  be  compelled  to  fulfil  the  agreement  on  his  part  by 
the  payment  of  the  money,  as  the  complainant,  aa  executor 
of  Hamilton,  2d,  cannot  make  a  good  title.  The  answer 
also  sets  out  who  are  the  heirs  of  Hamilton,  1st,  and  also 
that  a  part  of  the  property  agreed  for  is  leased  to  Robert  E. 
Homor. 

Abraham  Vanduyn,  the  surveyor  and  scrivener,  and  Wil- 
liam P.  Sherman,  who  has  the  custody  of  the  Hornor  lease^ 
were  examined  as  witnesses. 

There  is  no  dispute  that  the  property  agreed  to  be  con* 
Teyed,  belonged  to  James  Hamilton  the  1st,  and  is  the  same 
with  that  which  is  devised,  a  part  in  the  fifth  clause  of  his 
will,  (set  out  in  the  bill)  to  James  Hamilton,  2d,  and  a  part 
to  Henry  E.  Hamilton. 

On  a  bill  for  specific  performance,  a  want  of  good  title  is 
a  good  defence.  A  decree  for  a  specific  performance  is  pecu- 
liarly within  the  discretion  of  the  court  Saxtm's  Ch.  H., 
281 ;  1  Green's  Ch.  R.,  366. 
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The  complainant  seeks  the  purchase  money,  $7,150,  and 
ought  to  give  a  good  title.  1  Gretn*$  Ch,  H.,  524-526; 
Sugden  on  Vendors,  page  410,  in  chapter  7,  treating  of  the 
title  which  a  purchaser  may  require. 

And  this  does  not  depend  upon  the  terms  used  in  the  arti* 
cles  of  agreement,  but  the  right  to  a  good  title  is  given  by 
law.    Sugden  on  Vendors,  page  402. 

2.  As  then  the  want  of  a  good  title  is  a  good  defence,  let 
tis  next  inquire : 

1.  Can  Chambers  make  a  good  title  ? 

2.  Has  he  made  or  tendered  a  good  title  ? 

1.  Can  he  make  a  good  tide  ?  He  acts  as  executor  of 
James  Hamilton,  the  2d,  who  was  the  surviving  executor  of 
James  Hamilton,  1st.  We  are  to  examine  the  will  of  Jamedr 
Hamilton,  the  1st  Under  that  will  this  property  is  devised 
to  James  and  Henry  in  fee  simple — see  5th  and  6th  clauses. 
There  is  no  power  of  sale  given  to  the  executor,  the  whole 
direction  is  to  the  devisee,  and  is  as  to  the  valuation. 

The  8th  clause  in  the  will  applies  to  the  residue  of  the  e9- 
tate  and  expressly  excludes  what  is  previously  given  or  de- 
vised. 

Henry  died  without  issue,  and  his  interest  in  the  real  es- 
tate devised  to  him  under  the  6th  clause,  vested  not  alone  in 
James,  but  his  sisters  with  him — ^if  it  is  to  be  controlled  by 
the  8th  clause,  then  as  James  died  without  issue,  this  and  the 
residue  of  the  real  estate  of  James  Hamilton,  the  1st,  vested 
in  his  surviving  sisters. 

2.  Has  he  tendered  a  good  title  7  He  has  as  executor  of 
James  Hamilton,  2d,  executed  a  deed  or  deeds  to  defendants. 

While  the  general  principle  is  not  denied,  that  the  executor 
of  a  deceased  executor  may  execute  the  will  of  the  first  tes- 
tator, yet  this  power  does  not  extend  to  sales  of  real  estate, 
unless  in  very  clear  cases. 
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James  Hamilton,  2d,  as  executor  of  his  father,  James  Ham- 
iltoo,  1st,  had  no  power  to  sell  what  was  devised  to  Henry 
under  the  6th  clause,  and  could  not  give  such  a  power  to 
Chambers. 

3.  As  the  object  of  Tulane  in  the  purchase  was  to  obtain 
iounediate  possession,  that  object  is  defeated  by  the  existence 
of  the  lease  to  Robert  E.  Hornor. 

Wm.  Hoisted  for  the  complainant. 

The  power  of  the  executor  of  James  Hamilton,  the  2d,  to 
sell  all  the  estate  devised  or  which  he  took  under  the  will  of 
his  father  is  complete,  by  the  power  given  to  sell  under  his 
will.  This  covers  the  dwelling  house  and  half-acre  of  land 
devised  to  James  Hamilton,  2d,  by  the  will  of  James  Hamil- 
ton, the  1st. 

Then  there  was  also  sold  another  half-acre  by  the  executor, 
and  included  in  his  deed  to  the  defendant,  which  half-acre  is 
the  land  devised  by  James  Hamilton,  senior,  to  his  son,  Henry 
JL  Hamilton.  As  to  this  part,  Henry  never  took  it  under 
tiie  will ;  he  died  before  he  arrived  of  age,  and  his  mother 
survived  him,  and  the  condition  of  his  paying  his  sisters 
never  was  performed;  consequently  that  devise  never  taking 
effect,  was  precisely  the  same  as  if  it  never  had  been  made, 
the  property  remained  as  a  part  of  the  estate  of  James  Ham- 
ilton, senior,  to  be  sold  by  his  executor  according  to  the  di- 
rections of  the  will.  The  power  of  sale  therefore  under  the 
will  of  James  Hamilton,  senior,  covers  this  part  of  the  estate 
sold. 

The  will  of  James  Hamilton,  senior,  evidently  intends  that 
the  whole  of  his  estate  shall  be  sold  and  the  money  divided 
in  the  mode  indicated.  For  it  says :  <'  The  amount  of  sales 
arisilig  from  the  above  real  and  personal  estate"  &c.  Again 
it  says,  that  if  Henry  dies  without  issue,  the  land  devised  to 
him  '*  to  be  returned  and  become  a  part  of  the  testator's  es- 
tate.''   Henry  died  without  issue,  and  even  under  this  clause 
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the  property  devised  to  him,  if  it  ever  vested  in  him,  returned 
to  the  estate  of  James  Hamilton,  senior,  and  was  a  part  of 
the  estate  described  as  **  his  above  real  estate,^*  which  was 
directed  to  be  sold ;  so  that  in  either  event  it  was  to  be  sold, 
and  was  therefore  properly  sold  by  the  executor  of  his  ex- 
ecutor. 

As  to  this  property  being  in  lease,  that  don't  affect  the 
title ;  besides,  the  agreement  was  verbally,  that  Tulane  was 
to  take  all  the  tenants  and  collect  the  rents. 

The  Chancellor.  The  complainant  seeks  to  enforce  the 
performance  of  an  agreement  in  writing,  made  and  executed 
between  himself,  as  the  executor  of  the  last  will  of  Jamed 
Hamilton,  the  younger,  deceased,  and  the  defendant,  Paul 
Tidane. 

The  agreement  is  for  a  house  and  lot  of  land  in  the  borongti 
of  Princeton,  which  the  complainant  agrees  to  convey  to  the 
defendant,  and  the  defendant  agrees  to  purchase  at  a  price 
of  fieven  thousand  one  hundred  and  fifty  dollars. 

The  defendant,  by  his  answer,  resists  a  specific  performanoe, 
on  the  ground  that  the  property  in  question  is  part  of  the 
real  estate  of  which  James  Hamilton,  the  elder,  died  Boized^ 
and  which  was  disposed  of  by  his  will ;  that  James  Hamil- 
ton, the  younger,  is  not  the  sole  devisee  of  the  land  mentioned 
in  the^agreement,  but  takes  only  an  interest  with  several 
other  children  of  his  father ;  that  no  power  is  given  to  the 
executors  by  the  said  will  to  sell  this  land,  and  that  if  any 
such  power  is  given,  it  is  not  transmitted,  by  operation  oif 
law,  or  otherwise,  to  the  complainant,  as  the  executor  of 
James  Hamilton,  the  younger. 

Looking  at  the  bill  alone,  I  cannot  ascertain  what  the 
question  in  controversy  is  between  the  parties,  nor  can  I  see 
that  it  makes  any  case,  calling  for  the  court's  interference. 
It  is  true,  with  the  aid  of  the  answer,  and  of  the  brieft  of 
counsel,  I  can  see  that  there  are  questions  which  may  arise 
of  very  considerable  importance,  but  they  never  can  arise 
upon  any  facts  stated  in  the  bill. 
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The  agreement  set  out  by  the  complainant  is  one  executed 
between  himself,  as  the  executor  of  James  Hamilton,  the 
younger,  and  the  defendant.    Fii^t,  the  will  of  James  Ham- 
ilton, the  youBger,  is  set  out  at  length.    The  bill  then  alleges 
that  James  Hamilton,  the  younger,  was,  at  the  time  of  his 
death,  the  executor  of  his  father's  will.    Then  the  will  of  the 
father  is  introduced  at  length ;  then  follows  the  agreement  in 
question  and  then  tibe  allegation  that  the  complainant  tender- 
ed the  deed  in  pursuance  of  the  agreement,  and  that  the 
defendant  refused  to  receive  it.    And  this  is  the  whole  case 
made  by  the  bill.    What  oonneotion  die  will  or  estate  of 
James  Hamilton,  senior,  has  with  this  agreement,  or  bow,  in 
an  agreement  between  James  Hamilton,  junior's,  executor, 
and  the  defendant,  a  controversy  can  arise,  inFolving  the 
question  mainly  discussed  on  the  argument — whether  the 
^oeeutor  of  an  executor  can  execute  a  power  conferred  on 
the  Ibrmer  by  the  testator,  to  sell  lands,  in  no  manner  ap- 
pears ;  nor  is  there  an  allusion  to  any  facts  or  circumstances, 
by  which  it  could  be  conjectured  that  any  controversy  as  to 
these  matters  could  possibly  arise. 

The  bill  does  not  state,  nor  intimate,  whose  lands  these 
were,  that  the  complainants  agreed  to  convey  to  the  defend- 
ant {  whether  they  were  lands  of  which  James  Hamilton, 
sen.,  died  seised,  and  if  so,  how  the  right  to  sell  them  de- 
volved upon  the  complainant ;  or  whether  they  were  part  of 
the  real  estate  of  the  complainant's  testator;  or  whether 
they  were  the  complainant's  own  lands.    The  complainauL 
shows  no  right,  title,  or  interest  in  any  way,  to  the  lanil 
embraced  in  the  agreement ;  and  if,  in  this  case,  I  decree  a 
specific  performance,  I  must  compel  the  defendant  to  pay 
upwards  of  seven  thousand  dollars,  without  the  complainant's 
showing,  or  even  alleging,  tiiat  he  has  any  right  whatever  to 
execute  the  conveyance  for  which  this  consideration. is  paid. 
But  it  appears  by  tho  ^iswer,  and  the  arguments  of  counsel 
on  both  aides  were  based  upon  the  assumption,  that  the  laud 
which  has  given  rise  to  tya  suit,  was  land  which  belonged  to  the 
leal  estate  of  which  James  Hamilton,  the  elder,  died  seis^ed ; 
and  part  of  which,  the  complainant  alleges,  James  Hamilton, 
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jun.,  as  executor,  was  empowered,  by  his  testator's  will,  to 
Bell,  and  which  power,  by  his  death,  was  transmitted  by  law 
to  his  executor,  who  is  the  complainant ;  and  the  other  part 
of  which  James  took,  as  devisee  under  his  father's  will. 

As  the  questions  arising  upon  such  a  state  of  facts  have 
been  fully  discussed,  and  the  complainant  may  amend  his 
bill  to  correspond  with  the  facts  as  they  exist;  and  as  both 
parties  desire  a  settlement  of  the  questions  involving  their 
respective  rights,  I  will  consider  the  bill  amended  in  the 
particulars  referred  to. 

But  there  is  another  defect  in  this  bill  which  must  be  re- 
moved before  the  questions  alluded  to  can  be  properly  pre- 
sented for  determination  to  the  court. 

James  Hamilton,  sen.,  left  his  wife  Sarah  executrix,  and 
his  two  sons,  James  and  Henry,  executors  of  his  will. 
Whatever  power  of  sale  was  conferred  by  the  will,  was  to  be 
exercised  after  the  decease  of  his  wife  Sarah,  and  after  Henry 
arrived  at  the  age  of  twenty-one  years. 

Admitting,  that  by  the  will,  the  power  of  sale  of  the  land 
in  question  was  conferred  on  the  executors,  there  can  be  no 
pretence  that  the  complainant,  in  the  capacity  of  executor  to 
the  will  of  James,  can  have  any  right  to  interfere  with  the 
execution  of  the  will  of  James  Hamilton,  sen.,  if  Henry,  the 
other  executor,  is  living.  The  bill  does  not  show  that  Henry 
is  dead,  or  that  he  has  renounced,  or  by  what  right  this  com- 
plainant can  supersede  him.  The  answer  alleges  that  Henry 
is  dead.  But  how  is  the  fact  ?  Must  the  court  take  the  case 
as  made  by  the  bill,  or  by  the  answer?  Though  the  fact  is 
stated  in  the  answer,  the  complainant  may,  or  may  not  be, 
willing  to  take  it  as  part  of  his  case.  But  I  suppose  the  fact 
to  be,  that  Henry  is  dead — that  he  died  before  James  Ham- 
ilton, jun.,  and  that  the  complainant  is  the  executor  of  the 
surviving  executor  of  the  will  of  James  Hamilton,  the  elder. 

Upon  this  assumption,  let  us  examine  whether  the  com- 
plainant can  fulfil  his  part  of  the  agreement,  and  can  give  to 
the  defendant  a  good  title  to  the  land  embraced  in  it.  It  is 
admitted,  that  if  he  cannot,  the  defendant  ought  not  to  be 
held  to  a  specific  performance. 
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In  examining  this  question,  I  must  draw  mj  facts  from  the 
briefs  of  counsel.  As  there  stated,  they  are  admitted  to  be 
<x>rrect,  and  the  pleadings  must  be  amended  to  correspond. 

It  is  admitted,  that  part  of  the  land  in  controversy  is  em- 
l>raeed  in  the  devise  in  the  /ifth  clause  of  the  will ;  and  the 
xeaidue  in  the  devise  contained  in  the  sixth  clause. 

As  to  the  portion  embraced  in  the  fifth  clause,  the  com- 
plainant insists,  it  was  devised  to  James  Hamilton,  thp 
jromiger,  in  fee  simple ;  and  that,  as  there  is  no  dispute,  but 
that  ample  power  is  given  to  the  complainant  by  the  last  will 
of  James  Hamilton,  Oxe  younger,  to  sell  all  the  real  estate  of 
wlii9h  hp  died  seized,  the  complainant  can  make  a  good  title 
tor  that  part  of  the  land  covered  by  this  agreement    And 
as  to  the  residue,  namely,  that  embraced  in  the  sixth  dausOi 
the  complainant  insists,  he  has  the  right  to  sell  and  convey 
it,   by  virtue  of  a  power  of  sale  contained  in  the  will  of 
Raines  Hamilton;  the  elder. 

To  the  devise  made  to  his  son  James,  in  the  fifth  clause  of 
il^e  will,  as  w^U  as  to  the  devise  to  Henry,  in  the  sixth 
clause,  the  testator  aqnexes  this  condition,  ''  and  it  is  my 
idil  that  after  those  two  events,  (these  two  events  were  the 
^ea(h  of  his  injdow  and  his  son  Henry's  arriving  at  lawful 
agei)  mentioned  in  the  abpve  fifth  and  sixth  sections  ^all 
have  taken  place,  the  two  lots  aforesaid  shall  be  valued  by 
discreet  f^d  indifferent  .persons,  chosen  by  the  parties,  and 
tlutt  tljey,  my  two  sons,  shall  pay  to  each  of  their  surviving 
sisters,  or  to  their  Is^wful  representatives,  each  one  equal 
share,  tl^y  my  said  spns  reserving  to  themselves  each  two 
equal  shares  therein." 

There  is  no  pretence  that  this  valuation  has  ever  been 
^anade,  or  that  these  sisters  have  released  their  interest  in  the 
Xrnds.  If  I  compel  this  defendant  to  a  specific  performance, 
^3ie  most  take  his  title  subject  to  this  incumbrance,  whatever 
■i  t  may  be.  In  decreeing  a  specific  performance,  the  court 
.«3Mi8t  exercise  its  discretion — not  an  arbitrary  discretion — 
lt>ut  a  discretion  regulated  and  governed  by  established  prin- 

\<^ple8.    As  a  general  principle,  it  is  well  settled  that  the 
-court  will  not  compel  a  party  to  pay  his  money  and  take  a 


154  CHAMBERS  V.  TULANE.  [OCT. 

doubtful  title,  or  an  incumbered  property  unless  the  party 
has  bargained  for  such.  There  is  no  pretence  that  such  was 
the  case  here.  The  complainant  acted  in  good  faith.  He 
supposed  he  could  give  a  good  title  to  the  land,  and  such 
was  the  understanding  of  both  parties  in  entering  into  the 
agreement.  If  there  was  no  difficulty  except  the  one  referred 
to,  I  should  not  be  willing  to  decree  a  performance  of  the 
Agreement. 

But  with  regard  to  the  property  embraced  in  the  sixth 
clause  of  the  will,  there  is  an  additional  difficulty. 

The  testatator  gives  and  devises  to  his  son,  Henry  K.  Ham- 
ilton, a  lot  of  land  situated  in  Princeton,  together  with  the  shop 
and  appurtenances  thereunto  belonging,  after  he  arrives  at 
full  age,  and  after  the  decease  of  his  mother.  In  a  subsequent 
part  of  the  will  is  this  devise :  "  and  should  any  of  my  afore- 
said sons  or  daughters  die  without  leaving  lawful  issue,  it  is 
my  will  that  the  legacies  of  such  herein  devised  or  be- 
queathed shall  return  and  become  part  of  my  estate,  and  be 
divided  among  the  survivors  of  them  according  to  former 
divisions,  sons  each  two  shares,  and  daughters  each  one 
share." 

Henry  died  without  leaving  lawful  issue,  and  according  te 
the  will,  the  land  devised  to  him,  returned  and  became  part 
of  the  testator's  estate. 

But  is  the  power  to  sell  this  land  given  by  the  will  te 
James  Hamilton,  the  surviving  executor?  If  no  such  power 
is  given  to  him,  the  complainant  cannot  possess  it,  even  ad* 
mitting  that  by  law  the  power  of  sale  given  in  this  will  i& 
transmitted  to  the  executor  of  the  surviving  executor. 

The  only  power  of  sale  given  to  the  executors  is  to  be 
found  in  the  eighth  clause  of  the  will. 

"  It  is  my  will  and  desire,  that  all  and  every  part  and  par- 
cel of  my  real  and  personal  estate  hereinbefore  not  devised 
or  bequeathed,  after  my  said  son  Henry  K.  Hamilton  arrivea 
at  the  age  of  twenty-one  years,  in  case  his  mother  hath  then 
departed  this  life,  shall  be  sold  at  the  discretion  of  my  exe- 
enters,"  Ac. 

This  power  to  sell  then,  extends  only  to  the  real  and  per- 
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Bonal  estate  not  in  his  will  before  devised  or  bequeathed  by 
the  testator ;  and  as  the  land  in  question  had  been  previously 
devised  to  Henry,  the  power  of  sale  did  not  reach  it. 

It  was  argued  by  the  complainant's  counsel,  that  Henry 
having  died,  without  leaving  lawful  issue,  and  by  the  terms 
of  the  will  the  land  so  devised  having  returned  and  become 
part  of  the  testator's  estate,  it  was  embraced  in  the  power  of 
sale.  But  not  only  was  the  power  to  sell  confined  to  the 
real  estate  " not  devised  or  hequeatked^^  but  a  disposition  of 
this  land  devised  to  Henry  was,  in  the  event  which  has  hap- 
pened, actually  disposed  of,  independent  of  the  power  of 
sale.  It  was  to  be  divided  among  the  surviving  devisees 
named  in  the  will ''  according  to  former  divisions,  sons  each 
two  shares,  and  daughters  each  one  share."  I  am  of  opinion, 
therefore,  that  the  complainant  can  give  no  title  to  that 
part  of  the  land  included  in  the  agreement  which  James 
JQamilton  devised  to  his  son  Henry. 

As  to  the  other  question  argued :  Whether  the  power  of 
sale  given  by  the  will  to  the  executors,  is  by  law  transmit- 
ted to  the  complainant — I  am  of  opinion  that  it  is  not. 

The  principle  involved  in  this  question  has  undergone  a 
xnost  elaborate  and  able  investigation  by  Mr.  Justice  Gowen, 
in  the  case  otConklin  v.  Egerton's  Administrator,  21  Wen- 
cieU,432;  25  Wendell,  224;  and  the  results  he  arrives  at 
oommend  themselves  to  my  judgment. 

It  must  depend,  like  all  other  questions  arising  upon  the 
"%«nll,  on  the  intention  of  the  testator.  If  the  power  is 
S^yen  to  individuals  indicating  a  personal  confidence  in 
t;3iem,  it  must  be  confined  to  those  upon  whom  it  is  spedfi- 
csally  conferred. 

It  was  held  at  a  very  early  period,  that  if  a  man  declare 

ill  his  will  that  B  and  C,  his  executors,  shall  sell  his  land, 

ajld  die,  and  B  dies,  and  C  makes  D  his  executor,  and  dies, 

a^d  D  sells,  this  is  void,  for  the  trust  is  strict.    In  the  ab- 

Bence  of  a  clear  intention,  the  representative  of  an  executor 

could  not  exercise  a  power  vested  in  the  executor.    (See 

Siigden  on  Powers^  145.) 

In  the  case  of  Cole  v.  Wade,  16  Ves.  44,  the  master  of 
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tUe  rollH,  Sir  William  Grant,  says,  **  I  conceive,  that  wherever 
a  powor  in  of  a  kind  that  indicates  a  personal  confidencei  it 
muHi  prima  facie  l>o  understood  to  be  confined  to  the  indi- 
vidual to  wlioni  it  i:H  given;  and  will  not,  except  by  express 
wordH  pass  t^)  others,  to  whom  by  legal  transmission  the 
same  character  may  happen  to  belong.'' 

lie  cites  a  case  from  Moore^  where  one  of  the  judges 
doubted  whether  a  power,  implying  personal  confidence, 
would,  even  by  express  words,  pass  to  executors  of  an  exe- 
cutor. That  the  executor  of  an  executor  has  full  power 
and  authority  by  law,  to  execute  the  will  of  the  original 
testator,  there  can  be  no  doubt:  but  this  power  and  aii- 
thprity,  conferred  by  law,  extends  only  to  the  duties  pro- 
perly appertaining  to  the  office  of  executor.  It  is  the  duty 
of  an  executor,  which  the  law  imposes  on  him,  to  pay  tbe 
dob^,  distribute  the  fund,  and  settle  the  personal  estate.of 
the  testator ;  and  these  duties,  are  by  law,  transmitted  to 
his  executor.  But  it  is  no  part  of  an  executor's  duty  to  sell 
the  real  estate;  and  he  cannot  meddle  with  it,  uqlessby 
authority  of  the  statute  in  particular  cases,  or  by  the  ex- 
press directions  of  the  testator.  If  it  is  transmitted  to  his 
executor,  it  can  bo  only  by  the  direction  of  the  person  by 
^hpm  the  power  was  conferred — it  must  be  by  the  intentipii 
of  ilio  original  testator,  and  not  simply  because  the  dutie? 
of  the  executorship  devolve  upon  him. 

If,  then,  the  complainant  can  sell  the  land  in  question,  he 
derives  the  power  from  the  will  conferring  the  trust,  a;Qd 
not  because  it  is  a  duty  transmitted  to  him  by  law,  and  s^ 
pertaining  to  him  virtute  ojicie. 

Tn  this  ease,  the  testator  reposes  a  special  confide^nce  in 
his. executors,  by  express  words,  and  in  an  emphatic  maiuier ; 
a  confidence  which  they  cannot  delegate,  and  which  the  law 
will  not  transmit  in  any  way  to  others.  The  testator's  lan- 
guor 18,  *'  shall  be  sold  at  the  discretion  of  my  executors.'' 

The  i)0wer  of  sale  is  given  to  the  executors  6y  tinp/tca- 
fiofi-  T1)0  testator  does  not  direct  by  whom  the  designated 
lands  shall  l>e  sold,  and  the  }K>wer  is  implied  from  thjB  fact 
4hat  they  are  to  be  sold  at  tl^e  discre^on  of  the  execntois. 
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Not^  this  distmction  has  been  drawn:  that  where  th6 
power  is  an  implied  one,  a  surviving  executor  may  execute 
it,  and  his  executor  also,  but  not  where  it  is  given  by  ex- 
pi-iess  words.  Sugdeh  oh  Powers^  138,  and  authorities  cited 
by  Justice  Cowen  in  21  Wendell,  436-437. 

But  it  will  be  seen  on  an  examination  of  the  cases,  that 
this  distinction  exists  where  the  implication  arises  from  the 
fact,  that  some  duty  is  to  be  performed  by  the  executor, 
which  appertains  to  him  in  the  discharge  of  his  duty,  hj 
virtue  of  his  office,  as  paying  of  legacies  and  debts,  or  the  dfe- 
tribution  of  the  fund.  A  testator  having  ordered  his  lands 
sold  for  the  payment  of  his  debts — the  payment  of  his  deWls 
devolving  upon  his  executor — by  implication  the  power  of 
sale  is  in  him  to  discharge  the  duty  imposed  upon  hiin ;  aiid 
fts  the  executor  of  the  executor  executes  the  will  as  the  per- 
BOirtil  representative  of  the  original  testator,  it  may  well  be 
tirgoed,  that  he  may  exercise  the  power  of  sale,  by  the  iti- 
t^ntion  of  the  testator — the  power  being  conferred  upoii 
flie  individual  upon  whom  the  duty  devolved  of  paying  the- 
debts. 

But  the  power  of  sale  conferred  by  this  will  is  riot  iiii- 
plied  from  any  duty  to  be  discharged  by  the  executors  t£ 
fhe  personal  representatives  of  the  testator,  but  from  a 
sf^icQ  confldence,  which,  by  express  words,  he  reposed  ifi 
fliemi.  If  the  power  was  implied  from  the  fact,  that  thejr 
irtire  to  pay  the  debts  of  the  testator,  or  to  distribute  ihk 
fund,  the  duty  to  pay  these  debts.,  or' distribute  this  fund,  de- 
volvfi%  iipoh  this  complainant,  the  power  might,  pethtfps,. 
be  properly  considered  to  exist  with  the  duty— the  p^"^^!* 
origiiiatitig  from  the  duty — they  exist  together. 

Btit,  Btirely,  where  the  power  is  implied,  as  in  thi6  ca^fe, 
ttom  the  fact,  that  the  testator  reposed  confidence  in  th6 
dlieretion  of  his  executors,  it  cannot  be  argued  that  he 
cbuld  have  had  any  intention  of  confiding  in  the  discretion 
of  dome,  to  him,  unknown  person,  whom  his  surviving  oxb- 
*tttor  might  appoint.  If  the  complainant  can  sell  the  origl- 
ttid  testator's  lands,  it  is  because  the  testator  directed  therii 
tb  bo  «old  at  the  discretion  of  his  sons.    Tliey  will  be  sold, 
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not  in  compliance  with  the  testator's  wishes  and  directions, 
but  in  violation  of  both,  and  by  a  person  whom  he  never 
contemplated.  There  is  no  oflSce,  or  duty,  to  be  discharged 
by  this  complainant,  as  the  personal  representative  of  the 
original  testator,  from  which  a  power  of  sale  can  be  implied. 

In  addition  to  the  objections  already  referred  to,  to  the 
exercise  of  the  power  of  sale  by  this  complainant,  I  very 
much  doubt  whether  it  is  a  power  which  can  be  exercised, 
except  by  the  executors  to  the  original  will,  jointly.  If  it 
cannot,  there  can  be  no  pretence  that  it  can  be  exercised  by 
the  complainant.  A  mere  naked  power  does  not  survive. 
Such  a  power  cannot  be  exercised  by  a  surviving  exe- 
cutor by  the  common  law.  By  our  statute  (JR.  S.  pages 
356-357,  sections  19  and  20)  a  surviving  executor,  or  aa 
administrator  with  the  will  annexed,  may  sell  land  pur- 
suant to  any  power  or  direction  in  the  will,  unless  it  shall 
be  otherwise  expressed  in  said  will.  But  no  such  authority 
is  conferred  by  the  statute  upon  an  executor  of  an  executor. 
Is  the  power  of  sale  in  this  will,  any  thing  more  than  a 
naked  power  ?  It  is  true  the  executors  have  an  interest  in 
the  land  with  other  devisees  in  the  will  named.  But  this  is 
not  what  is  meant  by  a  power  coupled  with  an  interesL 
These  lauds  are  not  devised.  The  title  descended  to  the 
heirs  at  law.  No  interest  is  devised  to  the  executors,  and 
^hey  have  no  control  over  the  land  as  executors,  until  the 
happening  of  certain  events,  and  then,  the  only  power  con- 
ferred is  to  sell. 

I  am  of  opinion  that  this  complainant  has  no  power  to 
sell  the  land  in  question. 

For  the  reasons  given,  the  prayer  of  the  bill  is  denied, 
and  the  bill  ordered  to  be  dismissed.  I  think  the  defendant 
should  take  his  decree  without  costs.  The  complainant  in 
the  whole  transaction  acted  in  good  faith.  The  authority 
by  which  he  claimed  the  right  to  sell  was  known  to  the  de- 
fendant, and  both  parties  acted  under  an  impression  that  it 
was  a  valid  authority.  The  complainant  had  the  written 
opinion  of  counsel  that  he  could  give  a  good  title.  If  I  put 
the  burthen  of  the  costs  of  the  suit  upon  the  complainant, 
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it  is  doabtful  whether  he  will  not  bo  personally  liable  for 
-them,  and  whether  he  can  take  them  out  of  the  estate  of  his 
testator. 
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Thouas  S.  Smith  v.  Elizabeth  Espt,  Henbt  Fbbas,  Jr. 

etd. 

A  deed  fnadnlent  aa  to  judgment  creditors,  may  be  impeached  by  a  puroluftr 
holding  a  conveyance  under  that  judgment ;  but  such  purchaser  stands  in  no 
better  situation  than  the  judgment  creditor  filing  a  bill  to  avoid  the  alleged 
fraudulent  deed.  To  ascertain  therefore  the  rights  of  the  complainant,  and 
whether  he  is  entitled  to  the  relief  sought  by  his  bill,  we  must  examine  into, 
and  ascertain,  the  rights  of  the  judgment  creditors  under  whom  he  claims. 

One  cannot  question  a  conveyance  as  fraudulent  against  himself  as  a  creditor, 
who  advised  and  counselled  its  execution,  who  drew  the  deed  knowing  it  was 
intended  to  answer  a  fraudulent  purpose,  and  as  a  master  of  this  court  took  it» 
acknowledgment. 

A  court  will  refuse  to  listen  to  any  explanations  of  a  subsequent  transaotioii  bo- 
tween  the  jKirf  t««  to  a  fraud,  as  an  antidote  to  the  poison  infused  into  the  original 
transaction.  But  where  one  who  had  been  no  partaker  in  the  iniquity  of  tho 
transaction  became  a  party  to  a  deed  with  no  intention  of  defrauding  any  ono, 
and  at  a  time  when  there  was  no  person  who  could  be  injured  by  her  aec^lla|( 
it,  and  where  neither  party  contemplated  any  improper  use  to  bo  made  of  tiba 
deed  then  or  thereafter ;  and  where  the  complainant  claims  under  judgBitnt 
ereditors  not  standing  in  a  position  entirely  aloof  from  the  fraudulent  tnuuM- 
tions,  the  deed  will  not  be  set  aside  as  fraudulent 

The  complainant  is  a  purchaser  of  the  real  estate  in  con- 
troversy, under  a  judgment  against  Henry  Preas,  Jr.  Eliza> 
beth  Espy  holds  the  property,  by  deed,  from  Henry  Freas, 
prior  to  the  judgment.  The  bill  is  filed  to  set  aside  that 
deed  on  the  allegation  that  it  is  fraudulent,  and  was  made 
and  executed  by  Henry  Preas,  Jr.,  to  defraud  his  creditors. 

The  cause  was  heard  on  the  bill ;  the  separate  answers  or 
Elizabeth  Espy,  Henry  Preas,  Jr.,  and  A.,  another  defend- 
ant, and  proofs  taken  on  both  sides.  The  bill  alleges  that 
the  defendant,  Henry  Preas,  Jr.,  having  some  title  to  the 
land  in  question,  on  the  fifth  of  May,  1846,  fearing  that  his 
guardian  was  about  to  obtain  a  decree  against  him  in  the 
orphans'  court  of  Salem  county,  with  the  advice  of  his 
brother  William,  executed  a  deed  for  the  land  to  his  mother- 
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in-law,  Elizabeth  Edpy,  a  poo*  womati,  who  worked  for  her 
liying;  that  A.  acted  as  counsel,  and  drew  the  deed,  and  as 
master  in  chancery  took  the  acknowledgment ;  that  at  the 
time  of  its  execution  Henry  said  that  the  deed  was  made  to 
defraud  his  guardian  and  other  creditors,  and  that  no  con- 
sideration was  paid. 

That  E.  and  A.  in  May,  1849,  recovered  a  judgment  in 
attachment  against  Henry  Freas,  Jr.,  in  the  Salem  circuit; 
tiiat  under  this  attachment  this  land  was  attached  and  soldf 
to  one  Josiah  S.  Haeket,  and  a  deed  made  to  him,  and  that 
subsequently  Hackct  and  wife  conveyed  to  the  complainant; 
that  Elizabeth  Espy  admitted  to  A.  that  she  had  never  paid 
any  thing  for  the  deed,  yet  she  meant  to  hold  it  to  prevent 
Henry's  creditors  from  getting  the  land,  and  meant  to  hold 
it  for  Henry's  children. 

The  bill  prays  that  the  deed  to  Elizabeth  may  be  set  aside 
and  declared  void  as  against  the  complainant,  &q. 

A.  in  his  answer  says,  that  Henry  applied  to  him  to'  drai^ 
the  deed ;  told  him  he  wanted  to  eitecute  it  to  cheat  his 
guardian  and  other  creditors ;  that  he  drew  the  deed,  and 
as  a  master  in  chancery  took  the  acknowledgihent,  and  be 
admits  all  the  other  matters  charged  in  the  bill,  as  T^ithin 
his  knowledge. 

Henry  Freas,  Jr.,  gives  the  following  account  of  the  exp- 
edition of  the  deed'  in  quedtion : 

"  Tliis  defendant  some  tikne  prior  to  the  etecution  of  said 
deed,  had  proceeded  in  the  proper  court  of  Salem  cotiiity, 
afc^esaid,  ag^nst  his  testamehtary  guardian,  Henry  Freas, 
to  recover  moneys  which  it  was  supposed  were  unjustly 
withheld  by  said  Freas,  in  the  settlement  of  his  accounts  fid 
guardian.  The  management  of  such  proceedings  was  iii- 
tiusted  by  this  defendant  to  A.  as  his  attorney,  who  is  namidd 
as  one  of  the  defendants  in  complainant's  bill.  For  soiue 
reason  which  defendant  cannot  explain,  the  suit  or  proceed- 
ing was  decided  against  him,  and  a  decree  or  judgment  was 
entered  for  the  costs  of  the  same,  which  decree  or  judgment, 
as  defendant  was  instructed,  became  a  lien  upon  the  said 
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interest  in  the  real  estate  in  Salem  county,  owned  by  him. 
And  defendant  also  says,  that  sometime  afterwards,  on  or 
about  the  9th  day  of  June,  A.  D.  1846,  he,  together  with 
his  brother  William,  (who  is  also  named  as  defendant)  called 
on  said  A.,  then  on  a  \isit  in  Philadelphia.  The  conversa- 
tion tamed  on  the  decree  or  judgment  which  had  been 
lately  obtained  by  said  Henry  Freas,  against  this  defendant, 
and  its  effects  upon  his  said  interest;  whereupon  the  said 
William  Freas  suggested  that  this  defendant  should  make  a 
deed  for  said  interest  to  some  one  whom  defendant  should 
name.  The  said  A.  acting  as  attorney  for  this  defendant, 
advised  that  this  should  be  done,  and  that  it  should  be  ante- 
dated 80  as  to  make  it  appear  as  if  the  deed  had  been  made 
before  this  decree  or  judgment  had  been  entered.  A.  thieu 
agreed  to  draw  the  deed  and  have  it  ready  in  the  course  of 
a  day  or  two,  when  the  defendant  was  to  call  and  execute 
it.  At  the  meeting  here  referred  to,  upon  its  being  sug^ 
gested  by  this  defendant  that  probably  Mrs.  Espy,  whose 
name  had  been  proposed  by  said  William  Freas,  as  a  suit- 
able one  to  be  used  in  said  deed,  might  object  to  her  name 
being  so  used ;  the  said  A.  remarked,  that  that  would  make 
no  difference,  as  it  was  a  mere  matter  of  form.  And  this 
defendant  further  says,  that  he  assented  to  Mrs.  Espy'g 
name  being  used  in  said  deed  because  he  was  indebted  to 
her  at  that  time,  as  hereinafter  stated,  and  it  was  his  desire 
and  intention,  so  far  as  he  could  do  so,  to  protect  her,  while 
under  the  advice  given  as  aforesaid,  he  was  endeavoring  to 
protect  his  interest  in  said  real  estate. 

"  And  this  defendant  also  says,  that  Mrs.  Espy  was  not  con- 
sulted in  reference  to  the  making  of  said  deed,  nor  was  she 
advised  that  it  was  to  be  made.  Said  deed  was  made  with- 
out her  knowledge,  and  she  was  not  informed  of  the  exist- 
ence of  the  same  until  long  after  the  date  of  the  transac- 
tion, as  is  hereinafter  set  forth. 

''  And  this  defendant  further  says,  that  on  or  about  the  1 1th 
of  March,  1847,  being  greatly  in  want  of  money,  and  being 
indebted,  as  hereinafter  stated,  to  his  mother-in-law,  the 
said  Elizabeth,  in  the  sum  of  ninety  dollars,  for  which  he 
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lad  on  the 'fourth  of  February,  1846,  given  to  her  a  pro- 
xnissoiy  note,  in  the  words  and  figures  following,  to  wit : 

"  '  Philadelphia,  Feby.  4, 1846. 
"  *  I  promise  to  pay  Elizabeth  Espy,  or  her  heirs,  the  sum  of 
ninety  dollars,  lawfully  borrowed  money,  which  is  borrowed 
^of  her  for  one  year  from  the  date,  Feby.  4, 1846. 

"  *  HENRY  FREAS.' 

**  *  Which  note  had  been  given  for  money  on  the  day  therein 
specified  by  her,  actually  and  in  good  faith  lent  and  ad- 
"vanced  to  him,  and  which  sum  of  money  was  fully  due  and 
2:>ajable.  This  defendant,  in  consideration  of  such  indebted- 
xiess,  and  which  as  hereinafter  stated  he  had  previously  en- 
deavored to  secure  to  her  in  making  said  deed,  and  which 
Sndebtedness  he  was  not  otherwise  able  to  pay  off  and  liqui- 
^ate,  and  in  consideration  also  of  a  further  sum  of  sixty 
dollars  in  cash  to  him  actually  and  in  good  faith  paid  by 
"frhe  said  Elizabeth  Espy,  which  sum,  with  the  said  promis- 
sory note,  made  up  the  consideration  mentioned  in  said 
<3eedy  did,  absolutely  and  without  any  condition,  deliver 
-to  said  Elizabetfi  the  said  deed,  dated  5th  day  of  May,  1846, 
mnd  took  back  from  her  the  said  promissory  note. 

*^  And  this  defendant  further  says,  that  the  said  Elizabeth 
liad  not  been  informed  of  the  existence  of  said  deed  until 
on  or  about  the  said  11th  day  of  March,  1847,  when  it  was 
oommnnicated  by  him  to  her,  together  with  the  reasons  for 
^^rhich  it  had  been  made,  and  the  fact  that  the  decree  or 
judgment  which  had  been  obtained  by  said  Freas,  was  then 
entirely  settled  and  out  of  the  way/' 

The  defendant,  in  his  answer,  further  alleges,  that  on  the 

llih  of  March,  1847,  he  had  no  creditors,  except  Mrs.  Espy, 

and  that  besides  her,  A.  was  the  only  one  who  pretended  to 

l^ave  any  claims  against  him.    He  denies  that  A.'s  claim 

was  a  just  one.    He  denies  any  knowledge  of  the  conver- 

Bation  alleged  to  have  taken  place  in  reference  to  the  deed 

^tween  A.  and  Mrs.  Espy. 
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Mrs.  Espy's  answer  corresponds  in  substance  with  that  6i 
Henry  Freas,  arid  she  expressly  denies  the  alleged  convex 
sation  with  A. 

The  evidence  offered  in  support  ol  the  pleadings,  suffi- 
ciently appear  in  the  opinion  of  the  Chancellor. 

A.  L.  Eakin  and  Samuel  A.  Allen  for  the  complainanij 
cited  Deale  v.  Paige,  2  Green's  Ch.  R.  143;  Boyd  v.  Dun- 
lap,  1  Johns.  Ch.  Rep.  478 ;  2  Hiirs  Rep.  27 ;  3  Hill's  Rep. 
513;  7  Alabama  Rep.  269;  22  Maine  Rep.  360;  1  Hdl.  Ch. 
Rep.  76;  Hart  v.  Teneyck,  2  Johns.  Ch.  Rep.  90;  Vand&^ 
hoof  V.  Clayton,  2  Hal.  Ch.  Rep.  192. 

John  T.  Mxon,  for  defendants,  cited  8  Wheat.  Rep.  242^ 
1  Ithre  t  Wal.  Am.  Lead.  Ca.  55  et.  seq.;  1  Conn.  Rep.  625; 
Lush  V.  Wilkinson,  5  Ves.  384;  Batter shee  v.  Farringt&Hj 
d  al.,  1  Swan.  R.  106;  18  Johns.  Rep.  515 ;  1  Story's  Eq.  J. 
334  et  sequitur. 

Tni:  CHixcELLOit.  The  only  witness  on  behalf  of  th6  oMfi* 
plainant  as  to  the  allegations  of  fraud  contained  in  the  bfll, 
18  E.  He  details  a  conversation,  which  took  place  B6tM 
time  after  the  execution  of  the  deed,  between  himdelf  aiii) 
onfe  of  the  defendants,  Henry  Preas,  jr.j  the'  grantot*  in  the 
alleged  fraudulent  conveyance.  This  evidence  was  obj^kstM 
to  when  taken  before  the  master.  As  a  general  rule,  Whftt 
the  grantor  says  to  a  third  person,  not  in  the  pres^ticQ  cf 
the  grantee,  either  before  or  after  the  execution  of  tite 
deed,  is  not  legal  evidence  against  the  grantee,  and  CBXulicili 
be  used  to  invalidate  his  title.  At  the  time  of  this  conver- 
sation, the  deed  was  on  record,  but  there  had  been  no  de- 
livery of  it  to  Elizabeth  Espy;  and  it  is  admitted,  that  at 
the  time  she  knew  nothing  of  the  deed — there  had  been  rid 
negotiation  between  herself  and  Freas  in  reference  to  it; 
and  she  was  a  stranger  to  the  whole  transaction.  At  thitt 
time,  she  had  no  rights  which  could  be  impaired  by  any 
iSiing  Freas  could  say.  The  conversation  was  respecting  a 
passed  transaction,  with  which,  it  is  admitted,  Mrs.  ISepj 
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liad  had  nothing  to  do.  It  was  not  in  reference  to  any  con- 
templated negotiation,  which  was  to  take  place  between 
Preas  and  Mrs  Espy.  In  this  view,  the  evidence  is  not 
objectionable.  But  did  I  consider,  that  this  evidence  ope- 
latod  to  the  disadvantage  of  Mrs.  Espy's  rights,  I  should 
jtdmit  it  with  great  reluctance.  If  ilr.  E.  had  been  com- 
pelled by  the  opposite  party  to  give  this  evidence,  it  would 
l)e  free  from  animadversion.  But  how  is  the  fact?  Freas 
makes  this  deed  for  the  avowed  purpose  of  defrauding  a 
creditor.  The  attorney  and  counsel  at  law,  who  is  made  a 
defendant  in  the  cause,  for  the  purpose  of  discovery,  admits 
he  prepared  the  deed,  and  aided  and  abetted  the  debtor  in 
his  unlawful  purpose.  Some  diflSculty  occurring  between 
counsel  and  client,  another  counsel  is  selected,  to  whom  the 
4ebtor  reveals  the  transaction.  By  the  aid  of  the  latter 
jeonnsel,  the  creditor  is  brought  to  a  compromise.  Subse- 
quently, the  debtor  becomes  further  indebted  to  this  coun- 
sel, and  then,  when  this  fraudulent  deed  is  set  up  to  defeat 
his  claim,  he  volunteers  to  detail  a  confidential  communica- 
tion ii&ade  to  him  by  his  client. 

But  this  evidence,  as  far  as  the  fraudulent  purpose  of 
Freas  is  concerned  in  executing  the  deed,  does  not  vary  the 
<A8e  from  the  one  presented  by  the  pleadings. 

The  answers  of  Henry  Freas,  jr.,  and  of  Elizabeth  Espy, 
^Aa3ii  that  the  deed  in  question  was  made  and  e^^ecuted  at 
tbe  time,  for  the  purpose  of  placing  the  property  beyond 
tbe  readi  of  the  guardian  of  Henry  Freas,  who  had  then 
lately  obtained  a  decree,  or  judgment  against  him. 

It  is  not  alleged  in  the  bill,  that  when  the  deed  was  exe- 
<^t^,  Henry  Freas,  jr.,  had  any  other  creditor,  than  his 
guardian ;  altiipugh  it  is  alleged,  that  he  declared  he  exe- 
(S9ted  the  deed  for  the  purpose  of  defrauding  his  guardian, 
and  other  creditors.  The  bill  does  not  show,  that  the  judg- 
ment creditors,  under  whom  the  complainant  claims,  were 
creditors  at  that  time,  or  that  the  debts  were  contracted,  in 
1^7  maimer,  on  the  faith  of  Henry  Freas  being  the  owner 
of  tl^e  property.  It  appears,  however,  in  the  case,  that  the 
4abt  tp.Mr.  A.  was  contracted  prior  to  the  execution  of  the 
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deed,  and  the  one  to  Mr.  E,  subsequent  thereto.  It  does 
not  appear  that  Freas  had  any  creditors  at  the  time  the  deed 
was  executed,  except  his  guardian  and  Mr.  A.,  or  any  sub- 
sequent creditors,  except  Mr.  E. 

A  deed,  fraudulent  as  to  judgment  creditors,  may  be  im- 
peached by  a  purchaser  holding  a  conveyance  under  that 
judgment ;  but  such  purchaser  stands  in  no  better  situation 
than  the  judgment  creditor  filing  a  bill  to  avoid  the  alleged 
fraudulent  deed.  To  ascertain,  therefore,  the  rights  of  the 
complainant,  and  whether  he  is  entitled  to  the  relief  soogiit 
by  his  bill,  we  must  examine  into,  and  ascertain  the  rights 
of  the  judgment  creditors  under  whom  he  claims. 

A  deed  executed  with  intent  to  delay,  hinder,  or  defraud 
creditors,  and  others,  of  their  just  and  lawful  actions,  suits, 
and  debts,  shall,  in  the  language  of  the  statute,  "  be  deemed 
and  taken  to  be  clearly  and  utterly  void,  frustrate,  and  of 
no  effect."  But  such  deeds  are  good  as  between  the  parties, 
and  as  against  all  other  persons,  whose  actions,  suits,  debts, 
accounts,  damages,  penalties,  forfeitures  and  demands  have 
not  been,  or  may  not  be  in  any  wise  disturbed,  hindered,  or 
defeated  by  them. 

Such  a  deed  may  be  avoided,  not  only  by  existing,  but  by 
svbgequent  creditors.  This  was  controverted  on  the  argu- 
ment, but  the  principle  is  established  by  numerous  authori- 
ties. Where  a  distinction  has  been  made  between  existing 
and  subsequent  creditors,  it  has  been  where  the  conveyance 
was  not  actually  fraudulent,  but  the  fcaud  was  a  legal  infer- 
ence from  the  debtor's  embarrassment  at  the  time,  or  from 
other  circumstances.  Whether  the  weight  of  authority  in 
such  cases  favors  this  distinction  may  be  questioned ;  but  it 
is  well  settled,  that  in  cases  of  actual  fraud,  the  distinction 
does  not  exist.  (See  the  numerous  cases  cited  in  1  vol.  Am. 
Leading  Cases,  64-65,  and  1  Story's  Eq.  361.) 

The  judgment,  under  which  the  complainant  claims,  was 
in  lavor  of  A.  and  E.  It  is  a  judgment  on  attachment  for 
the  sum  of  one  hundred  and  sixteen  dollars  and  eighty-six 
cents.  The  debt  of  A.  was  thirteen  dollars  and  twenty-six 
cents,  and  was  contracted  prior  to  the  deed  in  question. 
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E.'s  debt  was  fifty  dollars  and  ninety  cents,  and  was  con- 
tracted October  9, 1848,  more  than  two  years  after  the  date 
of  the  deed. 

Gonld  A.  question  this  conveyance  ^as  fraudulent  against 
himself,  as  a  creditor  of  Henry  Freas,  jr.? 

It  appears,  that  the  consideration  of  A.'s  debt,  was  for 
services  as  a  lawyer,  rendered  by  him  to  Henry  Freas,  jr., 
in  defending  the  claim  prosecuted  against  Freas  by  his 
guardian,  and  to  defeat  which  claim  the  conveyance  was 
executed — that  A.,  as  Freas'  counsel,  drew  the  deed  for  this 
fraudulent  purpose,  and  as  a  master  of  this  court  took  the 
acknowledgment. 

Henry  Freas,  in  his  answer,  says,  that  he  went  with  one 
William  Fries,  to  consult  Mr.  A. — that  in  that  interview 
William  suggested  that  a  conveyance  should  be  made  to 
some  one  in  order  to  defeat  the  claim  made  against  Henry 
by  his  guardian — A.,  as  attorney  and  counsel,  advised  this 
lAould  be  done,  and  that  the  deed  should  be  antedated  so  as 
to  make  it  appear  prior  in  point  of  time  to  a  judgment  or 
decree,  which  had  been,  or  would  shortly  be  obtained  in 
favor  of  the  guardian. 

A.,  in  his  answer,  admits,  that  he  drew,  and  took  the  ac- 
knowledgment of  the  deed,  and  that  Freas  told  him  at  the 
time  he  meant  to  cheat  his  guardian,  and  other  creditors. 

Upon  what  principle  of  equity  can  I  set  aside  this  con- 
veyance in  faA'or  of  A.'s  debt? 

Equity  and  the  common  law,  abhor  the  fraud,  and  the 
statute  law  has  given  its  sanction  and  authority  to  the  court 
in  discountenancing  such  conveyances.  But  to  set  aside 
such  a  deed  for  fraud,  in  favor  of  one  who  advised  and 
counselled  in  its  execution,  would  be  in  violation  of  every 
principle  upon  which  this  court  administers  equity. 

Freas  executed  the  deed  to  defraud  his  creditor.  A.  coun- 
selled and  aided  Freas  in  accomplishing  his  purposes,  and 
it  would  be  as  inequitable  that  A.  should  be  permitted  to 
appropriate  to  himself  the  advantages  of  the  conveyance,  as 
it  would  be  to  allow  Freas  himself  to  do  so. 

The  complaiaant,  therefore,  as  far  as  he  claims  under  A. 
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as  a  judgment  creditor,  is  not  entitled  to  the  interference  of 
the  court.  It  remains  to  be  seen  whether  he  stands  in  any 
better  situation  claiming  under  E. 

As  has  been  already  remarked,  E.  was  not  a  creditor  at 
the  time  of  the  execution  of  the  deed.  His  debt  was  not 
contracted  on  the  faith  of  Freas  being  the  owner  of  this 
property.  But  this  fact,  as  was  before  observed,  will  not 
prevent  him,  or  the  complainant  claiming  under  him,  from 
calling  in  question  this  conveyance,  and  impeaching  it,  on 
the  ground  of  fraud.  Was  it  a  question  between  A.  and 
Preas,  or  a  pei-son  claiming  under  Preas,  with  knowledge  c^ 
the  fraud,  or  whose  conveyance  was  in  any  way  tainted  with 
it,  the  case  might  be  free  from  diflBculty.  Whether  A.  or  the 
person  claiming  under  him,  is  entitled  to  relief,  must  de- 
pend upon  the  nature  of  the  title,  and  the  respective  equi- 
ties of  the  complainant  and  defendants. 

What  is  the  situation  of  £.  as  respects  the  alleged  frandu- 
lent  transaction?  and  how  do  his  equities  compare  with 
those  of  Mrs.  Espy,  whose  rights  it  is  sought,  by  this  bill,  tp 
supersede? 

After  the  execution  of  the  deed,  A.  turned  his  client  ovcar 
to  E.,  and  E.  was  retained  as  counsel  to  defend  Freas  against 
the  claim  which  his  guardian  was  prosecuting  against  him. 
Freas  informed  E.  of  the  preparatioa  he  had  made  to  de- 
fraud his  guardian,  and  explained  to  him  the  manner,  and 
the  purpose  for  which  the  deed  had  been  executed.  E.  un- 
dertook the  cause,  and  the  result  was,  that  instead  of  the 
guardian's  recovering  his  mpney  against  Freas,  a  compro- 
mise was  effected,  upon  his  guardian's  paying  Freas  eightj 
dollars  and  also  the  costs  of  the  suit,  being  eighty  dollars 
more.  What  influence  the  fact  of  Freas  having  disposed  of 
his  property  had  in  bringing  the  guardian  to  terms,  we  have 
no  means  of  ascertaining. 

Nearly  a  year  after  this  transaction  was  closed,  Freas  be- 
came indebted  to  E.  about  fifty  dollars  for  other  professional 
services.  Shortly  after,  A.  issues  the  attachment,  and  E. 
comes  in  as  a  creditor  under  the  same.  No  other  creditor 
applies.    The  complainant  holds  under  this  judgment  in 
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attachment.  E.,  as  solicitor,  files  the  bill  in  this  suit,  and  A. 
conducts  the  suit  as  counsel  for  the  complainant.  A.  is  also 
made  a  defendant  to  the  bill,  as  a  particeps  criminis  in  the 
fraud.  He  answers  and  discloses  the  transaction,  and  ad- 
mite  the  fraud. 

All  these  circumstances,  taken  in  connection,  do  not  place 
E.,  as  a  judgment  creditor,  in  a  very  favorable  position  to 
ask  the  aid  of  this  court  in  setting  aside  the  alleged  fraudu- 
lent conveyance  for  his  benefit.  The  complainant  stands  in 
no  better  relation  claiming  under  him. 

If  this  was  the  whole  case,  I  should  very  much  doubt  the 
propriety  of  this  court  interfering.  But  taking  into  con- 
sideration the  circumstances,  under  which  Mrs.  Espy  holds 
her  title,  I  am  satisfied  that  the  complainant  ought  to  be 
left  to  his  remedy  at  law. 

Mrs.  Espy  denies  all  participation  in  the  alleged  fraud. 
She  had  no  knowledge  of  the  execution  of  the  deed.  It 
was  executed  and  recorded,  without  any  consultation  with 
her,  and  she  was  ignorant  of  its  existence  until  the  follow^ 
ing  March,  ten  months  after  its  execution.  Her  denial  is 
not  questioned,  and  she  stands  before  the  court  with  a  clear 
conscience  in  reference  to  the  transaction.  The  charge  in 
the  bill,  that  she  declared  to  A.  that  she  meant  to  hold  the 
property  to  prevent  Freas'  creditors  from  getting  his  land, 
atid  for  the  benefit  of  Freas'  children,  is  denied  by  her,  and 
there  is  no  proof  to  sustain  the  allegation. 

The  answer  of  the  defendant,  A.,  is  no  evidence  of  the 
fact 

At  the  time  of  the  execution  of  the  deed,  Henry  Frea!( 
WIS  indebted  to  Elizabeth  Espy  in  the  sum  of  ninety  dol« 
lars,  for  which  she  held  Freas'  note,  bearing  date  more 
than  eight  months  prior  to  the  date  of  the  conveyance. 

On  or  about  the  11th  of  March,  1847,  which  was  more 
than  eighteen  months  prior  to  the  time  when  E.'s  debt  was 
contracted — at  a  time  when  Freas  had  no  existing  creditors, 
and  after  his  settlement  with  his  guardian — Freas  informed 
Mrs.  Espy  of  the  execution  of  the  deed.  Be  told  her  the 
Jpurpoee  for  which  it  had  been  executed,  but  informed  her 
11 
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that  the  difficulty  with  his  guardian  had  been  adjusted,  and 
offered  to  deliver  to  her  the  deed,  if  she  would  pay  him 
Bixty  dollars,  the  difference  between  what  he  owed  her  and 
the  consideration  mentioned  in  the  deed.  To  this  she 
assented ;  paid  him  the  sixty  dollars  and  took  the  deed. 

It  is  insisted  on  behalf  of  the  complainant.  First :  That 
it  is  not  proved  that  Mrs.  Espy  gave  the  consideration 
alleged,  and  that  it  is  necessary  to  support  this  part  of  her 
answer  by  proof. 

The  principle  contended  for  is  a  familiar  one,  and  re- 
quired no  reference  to  authorities  to  support  it;  that  any^ 
allegation  of  the  answer  which  is  not  directly  responsive  to 
the  bill,  but  sets  forth  matters  in  avoidance,  or  bar,  is  de* 
nied  by  the  general  replication,  and  must  be  proved  aliunde. 

The  question  is,  whether  this  part  of  Mrs.  Espy's  answer  is* 
responsive  to  the  bill,  in  such  a  view  as  will  make  it  evi- 
dence for  her. 

The  bill  charges,  that  Freas  executed  the  deed  to  defraud 
a  certain  creditor,  that  he  did  not  deliver  it  to  Mrs.  Espy, 
and  that  she  paid  no  consideration  for  it.  Mrs.  Espy  admits 
this,  but  sets  up  a  transaction  which  occurred  some  eighteen 
months  afterwai*ds,  in  avoidance  of  the  consequences  whieb 
must  necessarily  follow  from  such  admissions.  An  avoid- 
ance is  something  dehors  that  which  is  admitted,  and  subse- 
quent thereto.  If  a  defendant  admits  the  receipt  of  a  cer- 
tain sum  of  money  on  a  particular  day,  and  avers  that  he- 
paid  it  over,  that  may  discharge  him ;  but  if  he  alleges  he 
paid  it  over  at  a  subsequent  time,  or  made  an  appropriation 
of  it,  by  direction  of  the  person  for  whom  he  received  it, 
he  must  prove  such  allegations.  Thomson  v.  Lambe,  7  Ves, 
58;  Hart  v.  Teneych,  2  J.  C.  R.  92.  It  is  true,  one  of  the 
interrogatories  put  by  the  complainant  is,  whether  any  con- 
sideration was  paid  by  Mrs.  Es^  for  the  deed?  but  most 
certainly,  this  does  not  give  the  defendant  a  latitude  of  set- 
ting up,  and  explaining,  a  negotiation  in  reference  to  the 
consideration  and  delivery  of  the  deed,  which  occurred 
some  eighteen  months  afterwards.  The  answer,  therefore, 
of  Mrs.  Espy,  cannot  be  taken  as  evidence  of  the  considera- 
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tion  which  passed  between  herself  and  Freas,  or  as  an  ezpV 
nation  of  a  transaction  some  months  after  the  execution 
of  the  deed. 

But  I  am  perfectly  satisfied  with  the  testimony  of  Eliza- 
beth Espy,  the  grand-danghter,  who  proves  the  whole  trans^ 
action  as  it  is  alleged  in  the  answer.  Her  testimony  was 
questioned  only  on  the  ground  of  her  extreme  youth.  She 
was  fifteen  years  old  when  examined.  Her  testimony  is 
clear,  and  is  given,  as  far  as  we  can  judge  of  evidence  take» 
by  commission,  as  this  was,  with  much  intelligence.  Her 
evidence  bears  on  the  face  of  it  the  impress  of  truth.  She 
states  many  facts,  to  which  others  were  witnesses,  as  well  as 
herself,  and  some  of  which  could  have  been  impeached,  if 
not  accurately  detailed  by  her.  She  shows  one  important 
fact,  the  contrary  of  which  is  alleged  in  the  bill,  and  that 
is,  the  pecuniary  ability  of  Mrs.  Espy  to  pay  the  considera- 
tion money.  If  this  was  untrue,  it  could  easily  have  been 
disproved ;  for  she  states  the  source  from  which  Mrs.  Espy 
received  her  means  each  week,  in  the  city  of  Philadelphia. 
Her  testimony  proves  the  transaction  as  stated  in  the  an- 
swers of  Mrs.  Espy  and  Henry  Freas,  jr. ;  and  there  is  no 
drcumstance  in  the  whole  case,  that  leads  me  to  doubt,  that 
we  have  the  truth  of  the  whole  transaction  between  Mrs. 
JEIspy  and  Henry  Freas,  jr.,  in  their  answers.  There  is  a 
:±rankness  in  the  answers,  corresponding  with  the  case  as  it 
ias  been  developed,  which  commends  itself  to  the  conside- 
-iration  of  the  court. 

But  the  complainant  further  insists,  that  admitting  Mrs.^ 
IBspy's  allegations  to  be  true  as  to  the  delivery  of  the  deed 
"Mo  her,  and  as  to  her  payment  of  the  consideration  money; 
"the  deed  having  been  fraudulently  executed  by  Freas,  and 
X^t  on  record,  no  subsequent  arrangement  or  negotiation: 
"^th  regard  to  it,  between  Mrs.  Espy  and  Freas,  could  purge 
X  t  of  the  original  fraud.    If  Mrs.  Espy  had  been  a  partaker 
^n  the  iniquity  of  the  transaction,  the  position  would  be 
correct;  and  a  court  might  well  refuse  to  listen  to  any  ex- 
planation of  a  subsequent  transaction  between  the  parties 
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Vb^&H  fi^od,  as  an  antidote  to  the  poison  infu^d  into  this 
•Ok^^al  transaction.  But  when  she  became,  with  her  con- 
sent, a  party  to  this  deed,  it  was  with  no  intention  of  dfr 
f^tiding  any  one,  and  it  was  at  a  time  when  there  wte  no 
piftlrtWtt  who  cotlld  be  injured  by  her  accepting  it.  Any  im- 
'prtpifet  u^e  to  be  made  of  the  deed,  then,  or  thereafter,  wai 
ft^  coifttemplated  by  either  Freas  or  herself^  I  cannot  sec 
-iiiat'Mts.  Espy  has  done  any  thing  which  does  not  comport 
wittf  fdrness  and  honest  dealing. 

My  only  donbt  about  the  case  has  been,  whether  I  otfgKt 
ii^t;  on  aceount  of  the  smallness  of  the  consideration  git^ 
fcr^-'ifrti.  Espy,  to  dlbw  the  complainant  to  take  th^  property, 
iqxte"  paying  Mrs.  Espy  what  she  paid  for  it,  with  the  iu^ 
i^'M.  I  would  do  so,  if  the  complainant  claimed  under 
JtfA^ment  creditors  standing  in  a  position  enti^ly  alo^ 
1^1^  the  fraudulent  transaction.  But,  on  reflection,  I  am 
iJr£^CliBtfi6d  to  dismiss  the  bill,  without  costs  to  be  paid  by 
^ilfc'Ar  party  to  the  oth^r. 

l%i^  Yi^w  I  have  taken  of  the  case  is  no  hardship  upM 
the  complafnaut.  He  purchased  the  property  on  specoll- 
tWrf.  ITie  deed  from  Freas  to  Mrs.  Espy  was  on  reecM, 
ittflP  tbe  complainant  knew  that  the  title  he  obtained  wtndd 
W 'of  lio  vaSue  unless  he  could  successfully  impeadi  tbti 
deM  for  fraud.  The  whole  case  was  before  him,  and ']iie 
ftM^ttfr  Vith  hi^  eyes  Open. 
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Zephaniah  Vaughn  v.  Augustus  S.  Johkson  and  Sjuiubl 
Cavalier,  administrators  of  Ch^vrles  Cavalier,  de- 
ceased. 


r,  pfpp<)>i^g  to  b|B  an  wa/mer  of  two  defondftpti,  and  rigned  by. appellor 

and  eouDfe],  as  BoUcitor  and  counsel  of  the  defendanU,  but  sworn  to  by  one 

onlj,  ifl  not  what  it  purports  to  be.    It  is  not  tho  answer  of  the  defenditnts^'but 

of  one  of  them  only ;  and  cannot,  without  the  consent  of  the  opposite  pvtf,  be 

xead  as  the  answer  eyen  of  the  defendant  who  has  sworn  to  it. 

^   is  not  sufficient  to  show  that  injuttice  ha§  been  done  in  a  trial  at  law,  to  i)/DtitIO! 

"fthe  party  to  the  interference  of  this  court :  but  it  must  have  been  done  under 

«irenni8taiicefl,  which  a,vthoriie  tho  court  to  interfere.    If  a  matter  ha«  oaveaAy 

"fcoan  inTettigated  in  a  court  of  justice,  according  to  the  common  and.oi^^aty 

Vnlea  of  inTestigatioUi  a  court  of  equity  cannot  take  on  itself  to  enter  in  to,  it 


court  cannot  grant  relief  on  the  ground  that  the  court  at  law  erred  in  orer- 
vaUng  evidence.  An  interference  on  such  grounds,  would  convert  the  (jtprt  of 
Chaneery  into  a  Court  of  Errors,  and  would  bo  an  assumption  of  jurf»dietioa 
"whleh  does  not  belong  to  the  court. 

Ui«  deltaee  is  equally  arailable  at  law  as  in  equity,  and  the  party  baiJ^ftdllBi 

€]^port«iiity.of  making  the  defence  at  law,  a  court  of  equity  has  no  jwqjljmc^^tt 

%o  rvlioTO  %gainst  the  judgment,  unless  some  special  ground  for  relief  'cap  bei 

otabliihed  other  than  that  of  an  error  in  law  committed  by  the  court  wfodfe 

ImA  jwiadietion  of  the  case. 

^^m  ». general  rule,  this  court  will  not  interfere  with  a  judgment  at  law,  af^Sj^^ 

cause  the  principal  witness  waa  mistaken  as  to  facts,  and  was  subsoc^entl  j 

^ound  to  be  in  error. 

l7or  will  relief  be  granted  where  the  party  has  been  deprived  of  his  defeaesi  in 

«uiy  manner  through  hii  own  negleot  or  laches. 
X!lBe  complainant  stated  that  he  had  been  deprived  of  his  defence  in  a  trial  at  law, 
\>j  the  courta  allowing  parol  proof  of  a  judgment,    ffeld^  that  agaiAtit  ^ch  it 
ciaeiaion  of  the  court,  the  complainant  can  obtain  no  relief  here. 

The  defendants,  as  administrators  of  Charles  Cacvali€^> 
deceased,  obtained  a  judgment  in  the  Atlantic  Circait, 
%S^nst  the  complainant.  On  filing  the  bill,  an  iigwotion 
V^fi  allowed,  restraining  the  defendants,  as  plaintiffs  in  .tho 
JJAlgment,  from  enforcing  the  same.  An  answer  havjUig 
\Kien  filed,  the  defendants  now  moved  to  dissolve  the  inj^mc- 
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Mr.  W.  Halsttd  for  motion,  insisted — 

First :    That  the  answer  denied  the  equity  of  the  bill. 
Second:    That  the  injunction  should  be  dissolved  and 
«i>ill  dismissed  for  want  of  equity. 

Messrs.  Woodhull  and  Grandin,  contra — 

First :  The  answer  is  irregular.  It  purports  to  be  the 
answer  of  both  defendants,  and  is  sworn  to  by  only  one. 

Second:  The  case  made  by  the  bill  entitles  the  com- 
plainant to  relief.     {Story's  Eq.  PI.  §  869.) 

Third :  Complainant  entitled  to  answer  of  both  defend- 
ants. Vliet  y.  Lowmanj  1  Green's  Ch.  Rep.  404;  Price  v. 
Clevinger,  2  Green's  Ch.  Rep.  208;  Scull  ^  Thompson  v. 
Reeves  et  a/.,  2  Green's  Ch.  Rep.  84. 

The  Chancellor.  The  defendants,  as  administrators  of 
Charles  Cavalier,  deceased,  obtained  a  judgment  in  the  term 
of  December  last  of  the  Atlantic  Circuit  Court,  against  the 
complainant.  The  complainant  has  exhibited  his  bill  to  be 
relieved  against  this  judgment ;  and  on  filing  the  bill,  an 
injunction  was  allowed^  restraining  the  defendants,  as  plain- 
tiffs in  the  judgment,  from  enforcing  the  same.  To  this  bill 
an  answer  has  been  filed,  and  the  defendants  now  move  a 
-dissolution  of  the  injunction  on  two  grounds. 

First :  That  the  equity  of  the  bill  is  answered.  And, 
Becond :  That  the  bill  does  not  make  a  case  entitling  the 
complainant  to  relief.  The  complainant's  counsel  objects  to 
the  reading  of  the  answer,  and  insists  it  is  irregular.  Hie 
objection,  I  consider,  is  well  taken. 

The  answer  purports  to  be  that  of  Augustus  F.  Johnson 
and  Samuel  Cavalier,  administrators,  Ac,  of  Charles  Cava- 
lier. It  is  signed  by  solicitor  and  counsel,  as  solicitor  and 
'Qoonsel  of  the  defendants,  but  is  sworn  to  by  Samuel  Cava- 
lier only.  It  is  not  what  it  purports  to  be.  It  is  not  the 
answer  of  the  defendants,  but  of  one  of  them  only,  and  as 
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it  stands  now  on  the  files,  it  cannot,  without  the  consent  of 
the  opposite  party,  be  read  as  the  answer  even  of  the  de- 
fendant who  has  sworn  to  it. 

In  Harris  v.  James,  3  Bro.  C.  C,  400,  on  motion  made  hy 
counsel  of  the  defendants,  that  an  answer  of  five  defend- 
ants, sworn  to  by  three  only,  might  be  filed  as  the  answer 
of  the  three,  the  Lord  Chancellor  refused  the  motion. 

In  Done  v.  Read,  2  Ves.  ^  Beams  Rep.  310,  on  a  motion 
made  by  counsel  to  strike  out  the  names  of  two  defendants, 
in  an  answer,  who  had  not  sworn  to  it,  it  was  suggested  by 
Mr.  Hart  (as  Amicus  curies)  that  the  course  was,  that  the 
answer  should  be  received  as  the  answer  of  those  who  had 
sworn  to  it.  The  Vice-Chancellor  did  not  adopt  the  sug- 
gestion, but  the  plaintiff's  counsel  consenting  to  the  motion, 
an  order  was  made  accordingly. 

In  Cooke  v.  Westall,  1  Mad.  Rep.  149,  an  answer,  stated 
to  be  the  joint  and  several  answers  of  two,  but  sworn  to 
only  by  one,  was  ordered  to  be  taken  off  the  file,  with  costs. 
(See  also  the  case  of  The  Fulton  Bank  v.  Beach  et  al.,  2 
Paige,  307,  and  same  case  on  appeal  6  Wen.  Rep.  36.) 

Hie  answer  is  irregular,  and  cannot  be  read  on  this  mo- 
tion. 

But  the  defendants  insist,  that  by  his  bill,  the  complainant 
is  not  entitled  to  any  relief  at  the  hands  of  this  court. 

The  case  made  by  the  bill  is  this.  Prior  to  the  year 
1843,  Cavalier,  the  complainant's  intestate,  gave  his  promis- 
sory note  to  Obadiah  Huntley  for  about  the  sum  of  two 
hundred  and  sixty  dollars.  Huntley  indorsed  the  note,  and 
^passed  it  to  one  John  Endicott.  Endicott  sued  the  indorser, 
Huntley,  and  having  recovered  judgment  upon  the  note, 
issued  execution  and  raised  the  amount  due  thereon.  Sub- 
sequently, in  the  year  1835,  Charles  Cavalier,  the  drawer  of 
the  note,  recovered  against  the  complainant,  in  the  inferior 
court  of  common  Pleas  of  the  county  of  Gloucester,  a  judg- 
.  ment  for  the  sum  of  one  hundred  and  twenty-five  dollars,  or 
thereabouts.  The  complainant  is  the  son-in-law  of  Obadiah 
Huntley. 

The  bill  alleges,  that  after  Cavalier  had  recovered  tUs 
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judgment,  he  threatened  to  collect  the  same  by  execution,, 
unless  the  complainant  would  get  his  father-in-law,  Hunt- 
ley, to  take  the  judgment  in  satisfaction,  or  part  satisfaction^ 
of  the  said  promissory  note,  which  Huntley,  as  indorser, 
liad  paid  to  Endicott,  and  then  held  against  Cavalier;  that 
the  ocHnplainant  not  being  able  to  pay  the  judgment  against 
him,  applied  to  Huntley  for  assistance,  and  told  him  what 
arrangement  could  be  made  with  Cavalier;  that  Huntley'^ 
father-in-law  agreed  to  take  the  said  judgment  in  satisfao- 
tion  as  far  as  it  would  go,  and  promised  to  see  Cavalier  and 
aettle  the  matter ;  that  afterwards,  Cavalier  told  the  com- 
plainant that  he,  Cavalier,  had  seen  Huntley,  and  that  tile 
arrangement  was  made  for  Huntley  to  take  up  the  judgment. 
The  bill  alleges  that  this  arrangement  was  carried  out  by 
the  complainant  afterwards  paying  the  amount  of  the  judg- 
ment to  Huntley ;  that  the  matter  was  by  all  parties  con- 
sidered as  arranged,  and  no  steps  were  taken  by  any  one 
inconsistent  with  such  understanding  and  arrangement  until 
some  ten  years  after  the  death  of  Cavalier,  when  the  de- 
fondants  commenced  their  suit  at  law  upon  the  judgment  in 
favor  of  Cavalier  against  the  complainant ;  that  all  tiieae 
facts  and  circumstances  were  known  to  the  defendants,  and 
that  they  treated  the  said  judgment  as  satisfied  until  tiiey 
oommenced  their  suit;  that  when  the  suit  at  law  between  the 
parties  came  on  for  trial,  and  the  plaintiffs  therein  had  rested 
tiielr  case  upon  the  production  of  the  record  of  the  judg- 
ment, the  complainants  counsel  opened  their  defence,  and 
insisted  upon  these  facts  under  their  plea  of  payment ;  that 
tiie  plaintiffs,  by  their  counsel,  thereupon  objected  to  the 
evidence,  insisting,  it  was  not  competent  under  the  issue 
joined  in  the  cause ;  that  the  court  overruled  the  objection, 
and  admitted  the  evidence ;  that  Huntley  was  called  as  a 
witness  and  proved  the  facts  as  hereinbefore  stated,  but  that 
in  addition  thereto,  he  testified  that  Endicott  recovered  a 
judgment,  not  only  against  Huntley,  the  endorser,  but  like- 
wise against  Cavalier,  the  drawer  of  the  note ;  that  there- 
upon, the  court  decided,  that  this  evidence  having  established 
a  subsisting  judgment  against  Cavalier,  it  did  not  constitute' 
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an  available  defence  in  a  court  of  law,  and  overruled  the 
evjdenee ;  iliat  t&e  complainant,  having  no  other  defence,  the 
caoae  was  submitted,  and  the  jury  found  a  verdict  for  the 
plaintiffs.  The  bill  avers,  that  at  the  time  of  the  trial,  and 
util  some  time  after  the  dose  of  the  term  at  which  the 
trial  was  had,  the  complainant  did  not  doubt  that  there  was 
gaeh  judgment  against  Cavalier,  but  that  he  has  lately  been 
informed  byfindicottiliat  no  such  judgment  was  recovered 
by  him,  and  that  upon  searching  the  records,  the  complainant 
is  satined  no  such  judgment  was  recovered.  To  the  bill  is 
annexed  the  affidavit  of  Huntley,  stating,  among  other  things, 
fliat  he  has  no  doubt  he  was  mistaken  in  testifying  that  the 
said  Emficott,  before  sueing  him,  the  said  Huntley,  as  en- 
darser,  had  sued  the  said  Cavalier  as  maker  of  the  said  note. 
Upon  these  facts  the  complainant  prays,  that  the  defendairts 
may  be  enjoined  from  all  further  proceedings  at  law  to  en- 
fbree  the  said  judgment. 

If  this  statement  of  &cts  is  true,  it  is  very  plain,  that  the 
defendants  ought  not  to  enforce  the  judgment  in  favor  of 
their  intestate  against  the  complainant.  But  this  may  be  so, 
aad  yet  this  Court  have  no  right  to  interfere  with  the  judg- 
ment at  law,  which  the  defendants  have  recovered  against 
the  complaiQant  The  defendants  instituted  proceedings  at 
law  upon  the  judgment,  as  they  had  a  perfect  right  to  do. 
The  flomplainant  saw  fit  to  meet  the  case  there.  A  trial  has 
heoi  had  by  a  jury,  and  upon  their  verdict  the  Court  has 
leaiered  judgment  against  the  complainants.  Nor  is  it  suf- 
ficient to  show  that  injustice  has  been  done  in  the  trial  at 
law,  to  entitle  the  party  to  the  interference  of  the  Court. 
hi  BaienfMH  v.  Willoe,  1  Sch.  ^  Left.  204,  Lord  Redesdale 
says :  ^*  It  is  not  sufficient  to  show  that  injustice  has  been 
done,  but  that  it  has  been  done  under  circumstances  which 
ttttthorize  the  Court  to  interfere,  because  if  a  matter  has 
already  been  investigated  in  a  court  of  justice,  according 
to  the  oommon  and  ordinary  rules  of  investigation,  a  court 
of  equity  cannot  take  on  itself  to  enter  into  it  again. 

This  court  cannot  grant  the  party  relief,  on  the  ground 
that  the  court  at  law  erred  in  overruling  the  evidence.    An 
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interference  on  such  grounds  would  convert  the  Court  • 
Chancery  into  a  Court  of  Errors,  and  would  be  an  assumptic 
of  jurisdiction  which  does  not  belong  to  the  court  If  tl 
defence  is  equally  available  at  law,  as  in  equity,  and  tl 
party  has  had  an  opportunity  of  making  the  defence  at  la' 
a  court  of  equity  has  no  jurisdiction  to  relieve  against  tl 
Judgment,  unless  some  special  ground  for  relief  can  be  € 
tablished,  other  than  that  of  an  error  in  law  committed  1 
the  court  which  had  jurisdiction  of  the  case.  2  Mylne 
KeenCf  423,  Harrison  v.  Jfettltship  8r  Ftdler. 

In  this  case  the  bill  alleges  that  the  Court,  on  the  trii 
decided  that  the  defence  was  a  good  one  and  permitted  it 
be  made,  but  that  the  witness  by  whom  the  facts  oonstitatii 
the  defence  were  proved,  testified  to  an  additional  fact  whi< 
destroyed  the  defence,  and  lead  the  court  to  overrule  all  t 
evidence  offered  to  sustain  it.  That  additional  fact  was  thi 
that  there  was  a  subsisting  judgment  in  favor  of  Endicc 
against  Cavalier.  The  complainant  alleges,  that  since  t 
trial,  he  has  discovered  that  his  witness  was  in  error,  ai 
that  there  was  no  such  judgment.  The  complainant  h 
become  involved  in  his  present  diflSculty  then,  by  his  witnc 
swearing  to  what  was  not  true — not  corruptly — but  nnd 
some  mistake.  For  this  court  to  interfere  with  a  judgme 
at  law,  solely  because  the  principal  witness  was  mistaken 
to  facts,  and  was  subsequently  found  to  be  in  error,  would 
a  very  doubtful  and  a  very  dangerous  ground  for  this  coi 
to  interfere  with  the  judgment.  As  a  general  rule,  this  coi 
will  not  interfere  with  a  judgment  of  a  court  of  law,  on  t 
ground  that  a  witness  was  mistaken  as  to  a  fact  upon  whi 
the  defence  turned,  or  that  he  swore  corruptly.  I  say,  as 
general  rule,  for  there  may  be  some  peculiarity  attendi 
such  a  case  which  will  justify  the  interference  of  the  cou 
But  there  must  be  some  peculiar  circumstances,  and  not 
ordinary  occurrence,  to  render  such  interference  proper. 

Admitting  that  in  this  case  the  court  was  right  in  its  ( 
cision,  that  the  witness  having  testified  to  a  subsisting  juc 
ment  in  favor  of  Endicott  against  Cavalier,  the  defence  ^ 
not  available  in  law,  how  does  the  complainant  stand  befc 
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the  oonrt?  The  complainant  admits  that  he  went  to  trial 
under  the  impression  that  there  was  such  judgment.  But  if 
this  was  the  fact,  which  rendered  his  defence  unavailable  at 
law,  he  was  guilty  of  gross  laches  in  not  searching  the  records, 
and  ascertaining  with  certainty  whether  such  a  judgment 
existed.  It  appears,  then,  from  the  complainant's  own  state- 
ment of  his  case,  that  he  has  been  deprived  of  his  defence, 
solely  in  consequence  of  his  own  negligence.  Belief  will  not 
be  granted  when  the  party  has  been  deprived  of  his  defence 
in  any  manner,  through  his  own  neglect  or  laches. 

I  must  admit,  I  cannot  see  how  the  fact  of  the  witness 
testifying  that  there  was  a  subsisting  judgment  in  favor  of 
Endicott  against  Cavalier,  could  have  affected  the  defence. 
In  the  first  place,  if  it  was  a  fact  so  material  as  to  deprive 
the  party  of  his  defence  at  law,  it  being  a  matter  of  record, 
it  should  have  been  proved  by  the  record.  But  suppose  it 
had  been  so  proved,  was  it  not  perfectly  competent  for  Hunt- 
ley to  show,  that  the  judgment  had  been  satisfied  ? 

The  judgment  against  Huntley  was  against  him  as  indorser. 
Had  there  been  a  judgment  against  Cavalier  it  would  have 
been  against  him  as  the  drawer  of  the  note.  When  Huntley 
paid  off  the  judgment  against  him,  the  judgment  against 
Cavalier  for  the  same  debt,  could  not  have  been  enforced. 

If  the  complainant  correctly  states  his  case,  his  defence, 
whether  there  was  a  judgment  against  Cavalier  or  not,  was 
equally  available  in  law  as  equity,  and  the  court,  when  the 
trial  WIS  had,  was  as  competent  to  grant  him  relief  on  that 
trial,  as  this  court  could  be  in  a  case  instituted  here  upon  the 
like  facts.  If  this  is  so,  and  the  court  erred  in  judgment  in 
overruling  the  defence,  that  error  I  cannot  correct. 

But  the  statement  of  the  facts  in  the  bill,  taken  in  con- 
nection with  the  affidavit  of  Huntley  annexed  to  the  bill, 
leaves  it  uncertain  whether  the  cause  of  complaint,  alleged 
by  the  complainant,  really  exists. 

The  bill  alleges,  that  the  complainant  was  deprived  of  his 
defence  because  his  witness  proved  there  was  a  subsisting 
judgment  in  favor  of  Endicott  against  Cavalier,  which  the 
complainant,  as  well  as  the  witness,  has,  since  the  trial,  disco- 
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T^red  was  a  mistake.  It  is  upon  this  ground  the  complaini 
a^k&the  court  to.interfere.  Huntley,  in  his  a,fiSd9.yitxejEeJ7.e4 
states  the  facts  at  length,  to  which  he.testlfied  at  the  trial,  1 
he  saj^s  nothing  of  having  ^stifled  to  there  being  a  subaiati 
jiDidgment.  All  he  says  in  refejreiice  to  this  impQ?;t9At^ 
of  the  CAso  is,  ''  t^at  he  has  no  doubt  that,  he  was  n^i^^ 
in  tc^tifyiQg  that  thie  said  John  Epdicott,  before  siieifig,tj 
^deponept  as  endorser,  had  sued  the  s^aid  Charles  CavaUe^ 
DOf^er  of  the  aforeaaid  note.  And  that  this  deponent,  tbQx^ 
many  years  under  a  different  impression,  is  now  conyinc 
th^t  QO  suit  .was  ever  brought  on  that  note  against  Ui^  01 
Cavalier.''  Now,  testifying  that  a  suit  waa  brought,  is  y| 
diiffer,Qnt  from  testifying  that  a  judgment  was  obtained. 

This  material  variance,  between  the  bill  and  the  $16i$:\ 
jUivolves  the  complainant's  ca^  in  a  good  deal  of  uncertain 
fknd  leaiis  me  to  suppose  that  there  is  some  misai^rehensi 
113  to  the  action  of  the  court  in  reference  to  the  evidon 
The  witness  docs  not  say,  as  the  bill  alleges,  that  he  testis 
to  there  being  a  subsisting  judgment,  and  explain  bov 
ASJm^  to  make  such  a  mistake ;  a^  yet  the  only  excwe  A 
C094>)pinant  gives,  for  invoking  the  aid  of  this  courts  is,  :tl 
the  witness  did  so  sweax,  and  that  upon  that  ground  the  CQJ 
oven'uled  the  defence. 

I  ea^qot  inteirfere  with  tibds  judpnent,  unless  I  can  see  fl 
the  defendant  has  been  deprived  of  his  defence,  not  thton 
any  error  of  the  court,  but  by  some  circumstance  not 
tributable  to  his  negligence,  or  by  some  fraud  practiced 
his  adversary,  and  against  which  this  court  only  can  gn 
him  relief.    If  the  complainant  correctly  states  liis  case, 
was  deprived  of  his  defence  by  the  court's  allowii^  .p< 
proof  of  a  judgment  in  &vor  of  Endicott  againt  Cavali 
Against  such  a  decision  of  the  court  the  comfdainant  c 
obtain  no  relief  here. 

I  am  of  opinion  that  this  injunction  was  improviden 
granted,  and  should  be  dissolved,  and  that  the  bill  sbowi 
no  grounds  upon  which  the  complainant  is  entitled  to  reli 
should  be  dismissed  with  costs. 
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la^the  matter  t>fRnimr  Dbt,  alleged  to  be  a  Lunatia 

TUs  oonrt  has- the  power  of  making  a  provisional  order  to  protect  the  Innatit'fl 
properly,  pending  the  proceedings  under  the  commission.  Bat  there  is  no 
preeedent  for  converting  the  petition  into  a  bill  in  chancery,  making  a  eaaa 
against  third  persons,  and  in  this  way  invoking  the  action  of  the  court  upon 
matlMV  invelTiBg  the  right  of  others  not  parties  to  the  proceedings.* 

8iich  pnckiee  is  condemned. 

Biit  th^'etRni  will  not  fhr  this  reason,  nor  for  defect  or  informality  in  the  petition, 
set  aside  the  proceedings,  if  it  appears  from  them  that  the  supposed  lunaiio  ii 
so  indeed,  and  is  entitled  to  the  protection  of  this  court,  and  he  will  be  benefited 
l^  this  eoort's  interference. 

Altkongli  the  aflldavfts  accompanying  the  petition  do  not  come  quite  up  to  the  re- 
qidiWMnts  of  the  mle,  and  practice  of  the  court,  the  court  will  not  on  thi4 
aeeoont  qsash  an  inquisition  by  which  the  affidavits  themselves  were  entirely 
eoiflrmed. 

OB'taMng''  ^n  fnqufsltitfn  nnlawfhl  evidence  was  admitted,  on  exceptions  duljr 
■ide$  deeUunUions  not  under  oath,  as  to  the  state  of  mind  of  the  alleged  lu- 
natic. But  it  appearing  that  a  large  number  of  witnesses  had  been  examinedf 
that  the  alleged  lunatic  was  before  the  jury,  that  the  investigation  continued  for 
'  iVe'  sveeemiTe  days,  and  that  the  defence  had  been  conducted  by  able  oounM : 
UwmMd  that  the  court  would  not  be  Jnstilled  in  interfbring  with  the  proceed- 
ings on  account  of  the  admission  of  this  testimony,  its  character  not  being 
such  ae  mast  nec««fari7y,  or  did  probably  influence  the  jury  in  their  finding. 

It  is  not  a  good  ground  for  exception,  that  ''the  infknt  children  of  the  pettti6nbr 
wn  4*7  by  diiy  brought  befitte  the  Jnry,  and  appeals  aa  from  thein  and  in  their 
behalf  made  to  said  juryi  by  the  counsel  having  the  conduct  of  the  suit  or 
appBealioiL'' 

No  pcfeoD  eaarbe'delnfvedof  thi^  right  to  mAhage'his  own  afWlM,  dr  of  hl^  pef- 
•ddAHbtrtSfi  without  the  intervedtieii  of  a  Jary ;  a&d  iik  cases  of  lunaey,  the 
TanDbt  of  the. jury  is  to  be  founded  as  iu  all  other  cases,  upon  satisfactorj  aid 
unezeeptionable  evidence  submitted  to  their  consideration. 

A  iMi  di^Hnattco  inquirendo  was  issuied  to  inquire  of 
flte  Iliiikeyi  of  Rtitiej  Dey.  By  the  return  it  appears,  thiii 
twenty-three  jurors,  all  that  were  qualified,  sat  upon  the  in- 
qiiisitiiSii,  and  l!>y  their  unanimous  finding  declared  Runey 
Diiya  ItiiiiB^tic,  and  thai  his  luiAacy  had  existed  for  more  thaa 
d^Hft^n  mbiitliai  prior  fb  their  finding. 

Oi^lMftftilif 'Of  the  lunatic,  a  number  of  exceptibris  w6re 
ii^'tb  iffi^  "piMxt^igB.    Sdffici^ht  of  the  case  app64i4  in 
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the  opinion  of  the  Chancellor,  to  understand  the  principles 
involTed  and  settled. 
Argued  at  Trenton,  Maj  term,  1852. 

Mr.  Lupp,  on  behalf  of  the  lunatic,  and  in  support  of  the 
exceptions  filed,  cited  2  Law  Lib.  656  ;  Shelford  on  Lunacy^ 
171;  Potts^  Forms,  171;  Saxton,  19;  Rogers^  case,  1  Hal. 
Ch.  49 ;  2  Mad.  Rep.  729 ;  Tomlinson's  case,  18  Ves.,  R.  L. 
552,  4  Johns.  Ch.  Rep.  169. 

Mr.  Beasley,  contra,  cited  Saxton^s  Ch.  Rep.  26;  2  vol.  L. 
i.  81 ;  1  Johns.  Ch.  Rep.  600,  in  the  matter  of  Wendell,  a 
lunatic. 

The  Chancellor.  On  the  petition  of  Emily  Dey,  the 
widow  of  a  deceased  son  of  the  alleged  lunatic,  a  writ  de 
lunatico  inquirendo  was  issued  to  inquire  of  the  lunacy  of 
Runey  Dey.  By  the  return  it  appears,  that  twenty-three 
jurors,  all  that  were  qualified,  sat  upon  the  inquisition,  and 
by  their  unanimous  finding,  declared  Buney  Dey  a  lunatiOi 
and  that  his  lunacy  had  existed  for  more  than  eighteen 
months  prior  to  their  finding.  The  alleged  lunatic  has,  by 
his  counsel,  filed  several  exceptions  to  the  proceedings.  I 
will  examine  them  in  their  order. 

The  first  exception  is,  '<  For  that  the  said  petition  is  mul- 
tifarious, and  in  the  article  of  alleged  lunacy  is  not  suffi- 
ciently sustained  by  the  affidavits  thereto  annexed." 

The  petition  contains  a  prayer  for  an  injunction  against 
Richard  Conover,  to  eigoin  him  from  cutting  down,  selling, 
and  removing,  wood  and  timber  upon  a  farm  in  the  posses- 
sion of  the  petitioner,  and  belonging  to  the  alleged  lunatic. 
The  facts  and  circumstances  are  set  forth  in  the  petition  as 
grounds  for  this  application. 

That  the  court  has  the  power  of  making  a  provisional  order 
to  protect  the  lunatic's  property  pending  the  proceedings 
under  the  commission,  I  have  no  doubt.  {WendelVs  cast,  1 
J.  C.  R.  600.)  Shelford  127,  mentions  several  instances  of 
the  kind.    In  one  case,  after  commission  issued,  the  wife  of 
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the  supposed  Innatic,  and  all  other  persons  in  whose  custody 
or  power  the  personal  estate  and  effects  of  the  lunatic  were, 
were  restrained  from  selling  or  disposing  of  the  same.  And 
in  another  case,  where  a  petition  for  a  commission  only  had 
been  presented,  certain  parties  were  restrained  from  inter- 
fering in  any  manner  with  the  concerns  of  the  supposed  luna- 
tic And  even  where  a  sale  under  execution  of  the  effects 
of  the  lunatic  is  about  to  take  place,  the  court  will  interfere 
if  it  is  necessary  and  proper.  But  I  can  find  no  precedent 
for  converting  the  petition  into  a  bill  in  chancery,  making 
a  case  against  third  persons,  and  in  this  way  invoking  the 
action  of  the  court  upon  matters  involving  the  rights  of 
others  not  parties  to  the  proceedings.  I  am  not  willing 
to  approve  this  practice  unless  it  can  be  shown,  that  it 
has  received  the  deliberate  sanction  of  the  court,  and  on 
that  account  should  be  considered  settled. 

But  ought  the  court  for  this  reason  to  set  aside  these  pro- 
ceedings ?  If  it  appears  that  Buney  Dey  is  a  lunatic,  and  is 
entitled  to  the  protection  of  this  court,  who  will  be  benefited 
by  this  court's  interference  for  a  defect  or  informality  in  the 
petition?  Richard  Conover,  against  whom  the  injunction 
was  prayed,  makes  no  complaint.  If  the  finding  of  the  jury 
is  correct,  the  property  was  propely  protected  by  the  court, 
and  the  only  objection  is  as  to  the  manner  in  which  that  pro- 
tection was  afforded.  The  petition  is  in  other  respects  for- 
mal, and  in  conformity  to  the  practice  of  the  court.  As  to 
tiie  affidavits  accompanying  the  petition.  The  affiants  state, 
that  for  the  space  of  two  years  last  past  they  have  known, 
and  been  well  acquainted,  and  frequently  discoursed  with 
Buney  Dey — that  within  the  space  of  two  years  last  past, 
they  have,  by  frequently  observing  the  behaviour,  words, 
and  actions  of  the  said  Buney  Dey,  looked  upon  him  to  be  a 
person  deprived  of  his  understanding  and  reason,  in  a  very 
great  degree.  One  of  the  affiants  states  that  a  short  time 
ago,  when  visiting  at  his  house,  he  saw  him  treated  and  led 
about  like  a  child,  and  found  him  altogether  unable  to  hold 
any  rational  conversation. 
In  the  case  of  CovenAot^en,  SaxtorCs  Rep.  19,  the  affidavit* 
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were  not  as  full  as  those  annexed  to  this  petition,  and  yet  the 
Chancellor  deemed  them  sufficient,  and  decided,  I  think, 
very  properly,  that  if  the  affidavits  did  not  come  quite  up  to 
the  requirements  of  the  rule,  and  practice  of  the  court,  he 
would  not  quash  an  inquisition  by  which  the  affidavits  them- 
selves are  entirely  confirmed. 

The  second  exception  likewise  refers  to  the  injunction 
issued  upon  the  application  of  the  petitioner,  and  is  included 
in  the  remarks  I  have  already  made. 

The  third  exception  is,  ^'  that  on  taking  of  the  said  inqai- 
flition,  unlawful  evidence  was  admitted  on  exceptions  thereto 
duly  made,  in  that  the  dcclamtions  not  under  oath  of  Richard 
6.  Gonover,  in  said  petition  named,  as  to  the  state  of  mind 
of  said  Runey  Dey  were  given  in  evidence,  and  also  a  writ- 
ten notice  to  quit  the  aforesaid  premises  served  by  said  Con* 
over  on  said  petitioner." 

The  evidence  as  to  the  declarations  of  Richard  O.  Gono* 
ver,  was  clearly  illegal.  If  the  court  could  see  that  ill^^ 
testimony  of  an  important  nature  was  taken  before  the  in- 
quest, and  its  character  such  as  must  necessarily,  or  did 
probably  influence  the  jury  in  their  finding,  the  proceedii^ 
ought  not  to  be  permitted  to  stand.  In  the  case  before  ii8| 
the  investigation  was  a  thorough  and  protracted  one.  A 
large  number  of  witnesses  were  examined — the  alleged  lu- 
natic was  before  the  jury — the  investigation  continued  for 
five  successive  days — ^able  counsel  conducted  the  defenoe* 
and  it  is  somewhat  remarkable  that  the  only  evidence  ad- 
mitted to  which  exception  was  taken  on  account  of  iU^alitj,. 
was  that  embraced  in  this  exception.  I  should  not  feel  mj^ 
self  justified  in  interfering  with  those  proceeding, .  on  ao^ 
count  of  the  admission  of  this  testimony,  because  I  do  not 
consider  that  its  character  was  such  as  to  influence  the  jorj 
in  the  result  they  reached. 

The  fourth  exception  is,  that ''  the  infant  children  of  th* 
petitioner  were  day  by  day  brought  before  the  jury,  and 
appeals  as  from  them  and  in  their  behalf  made  to  said  jntj. 
by  the  counsel' having  the  conduct  of  the  suit,  or  afiptica- 
tion." 
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It  does  not  appear  that  any  exception  was  taken  to  the 
presence  of  these  children  during  the  investigation,  and  if 
this  was  the  most  exceptionable  matter,  on  the  part  of  the 
connsel  who  conducted  the  case,  in  the  prosecution  of  the 
oonmiission,  there  certainly  cannot  be  much  ground  for  dis- 
satisfistction  on  the  part  of  the  lunatic  as  to  the  manner  in 
which  the  commission  has  been  executed.  No  complaint  is 
made  as  to  the  conduct  of  the  commissioners,  or  the  jury, 
and  none,  other  than  that  referred  to,  as  to  that  of  counsel* 
The  patience  and  fidelity  of  the  commissioners  and  jury 
satisfy  me,  that  no  misplaced  sympathy  for  these  children,  or 
others,  has  influenced  them  to  the  prejudice  of  the  unfortu- 
nate individual  whose  rights  and  personal  liberty  were  in  a 
measure  committed  into  their  hands. 

The  fifth,  and  last  exception  is,  <'  Because  the  verdict  of 
ttid  jury  was  against  the  weight  of  testimony  submitted  to 
them." 

No  person  can  be  deprived  of  the  right  to  manage  his  own 
aflEedrs,  or  of  his  personal  liberty,  without  the  intervention 
of  a  jury;  and  in  cases  of  lunacy,  the  verdict  of  the  jury  is 
to  be  founded,  as  in  all  other  cases,  upon  satisfactory  and 
unexceptionable  evidence  submitted  to  their  consideration. 
I  have  examined  the  notes  of  the  evidence  taken  by  the 
counsel  who  conducted  the  case  on  behalf  of  the  alleged 
lunatic,  and  which  was  agreed  by  counsel  should  govern  me 
in  my  decision  upon  this  exception.  In  examining  this  his- 
tory of  the  trial,  I  was  struck  with  the  great  patience,  dili- 
gence, and  propriety,  with  which  the  commissioners  executed 
the  trust  reposed  in  them,  I  must  confess  the  evidence  does 
not  make  out,  in  my  judgment,  a  very  strong  case.  And  yet 
I  cannot  say  I  am  dissatisfied  with  the  conclusion  arrived  at 
by  the  jury.  In  addition  to  this  evidence  which  I  have  had 
the  opportunity  of  examining,  the  jury  had  the  alleged  luna- 
tic before  them.  They  reached  their  conclusion  without  a 
dissenting  voice,  and  nothing  has  since  transpired  tending  to 
call  in  question  the  propriety  of  the  inquisition. 

I  feel  it  my  duty  to  make  a  decree  confiiming  ibe  pro* 
<eeding|i. 
12 
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SiMDn  Davidson,  Johk  L.  Bubbt  and  othewt?.  R^fi. 
and  J.  G.  Isham. 


tThe  mftdiinery  of  a  mill,  which  adjoined  private  dwellixigs  in  a  denaelj  popvlAtid 
part  of  a  eitj,  was  ditmi  by  a  steam  engine.  The  oomplalnaots  altegvdlfcat 
jtb^lUrM  of  those  xMiding  in.  iho-  aeighborhoiid  wcne  oapotad:  to  Ite  dMgiM 
Um  banting  of  the  boiler  of  the  ateam:  engine — thai  the  worldngtOf  4hm  0mfn 
oni^e  and  maohinexy  shook  the  adjacent  houses,  and  partioHlarlj  two  of  thi 
bonnet  owned  (y  one  of  (%e  eom/>7atttan<« — that  the  business  then  MtffMtM 
eauMd  smoke,  steam,  yapor,  aad  imirholeMmo  itoaehM,  of«*  UMiiMBi«lldt4ii- 
goplinf  ohaiaotery  nndemig.  it  uncomfortable  to  dwell  in-  tho^vltiiiitf'^.  Tlu 
defendants  denied  that  their  business  as  carried  on  was  a  nuisanee^  and  alleged 
thai -tin  fkOts  upon  whieh  the  complainants  rely  had  been  sabiolttei  to'Cb 
proper  tribunal  for  trying  issues  of  fact,  and  that  the  issue  had  bam  IMlli4i 
their  liror. 

BM)  that  the  business  being  a  lawful  one^  the  question  of  ni^saaoe  is  a  mitl»  o^ 
fket  to  be  determined  by  the  eridence.  That  upon  eonilicting  testitiioDy,  tllii 
coiri  woald  not  interfere,  where  the  cpieetion  of  ihet  had  boea  pretio«4f  ^^ 
qultod  to  aoourt  of  law,  whose  peculiar  province  it  -is  todetennine-faMllK 
of  law  involved  in  the  issue,  and  to  guide  and  direct  the  jury  to  i^  proper  refoU 
That  it  is  not  necessary  to  constitute  a  nuisance  that  the  smell  should  'be  m* 
.wliOlbsoHe»  it  is  enough  if  it  render  Hie  ei^oyment  of  life  and  propuily  ^Wieofc- 
foiMle. 

There  is  no  ol^eotion  to  several  complainants  uniting  in  a  bill,  if  the  nuinaoe  ii 
ewM^on  to  <dl,  l>ut  they  have  no  right  to  make  a  joint  complaint  for  partletDiM 
injuries  eoallned  to  one  or  two  of  the  eomplatnants,  as  ehakiBg,  Ao.,  tli»lMl0M 
OWTktdffay.oiK  of  ih9  ^wmpiainantB,  They  cannot  unite  their «dii(fincfe  mA'iaM- 
yidual  causes  of  complaint,  and  by  their  combination  make  a  case  of  UTt^wi^t 
wfaiOh  separately  would  not  establish  the  complaint 

Bol  alAmay  be  filed  by  several  eompiainants,  where  thii  matter  eoaifltaimtoi 
iB  .prima  fa^B  a  cohmkbi  nuisanee,.  as  a  ilaaglLteif  honie  in  a  oitgf. 

Thm.aMy  be  oirounutanoes  where  even  the  noise  of  a  steam  lengi^  ine|(Ae«oM 
a  private  nuisanoe,  and  its  use  on  that  account  be  fMtramed  by  the  couxt.  Bui 
it  wwdd  stem  thai  the  u«e  of  l^  steam  engine  if  not priiM  /oeie  a  nul—e%»c 
a—mm^  I*  duager  to  liftiilroin  eaq>loeiea. 


ntHMttirBft  filed  to  restrain  the  defendantfl  frott*<jitf  jf H^i 
on  a  certain  burimsB  at  JerseyCitf^aU^ed't^  be  a 

An  application  waa  made  for  an  iiy'unction,  and 
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cellor  ordered  notice  of  the  motion  to  be  given  to  the  de- 
fendants. 

The  defendants  answered  the  bill.  AflBdavits  to  a  large  ex- 
tent, were  taken  by  both  parties  and  read  on  the  argument 
of  the  motion,  which  was  heard  at  Newark,  August  5, 1852. 

Mr.  A.  Whitehead  for  the  motion,  cited  King  v.  White,  1 
JJwT.  333;  Walter  v.  Steele,  4  E.  C.  L.  if  E.  R.  15 ;  Catlin 
a  oi.,  2  ValeAtine,  9  Paige,  575 ;  Rich  v.  Basterfield,  61  E. 
C.  L.  Rep.  255;  2  Ring.  Jfew  Cases,  134;  Rex  v.  Cress,  12 
Eng.  C.  L.  Rep.  226 ;  Earl  of  Ripen  v.  Hebart,  8  Con.  En. 
CA.  Jt.  331-469. 

Chapman  and  W.  Rutherford  eontra,  dted  Eden  on  Inj. 
259;  2  Story's  Eq.  Ju.  §  923;  People  v.  Cunningham,  1  De- 
mo, 624;  3  Black.  Com.  219;  19  Johns.  223;  8  Cowen,  146; 
17  Cmh.  372;  10  Alabama  63. 

The  Ghakcellob.  The  complainants,  by  their  bill,  allege 
that  they  own  and  occupy  dwellings  in  a  densely  populated 
portion  of  Jersey  City ;  that  within  a  few  hundred  yards  of 
iheir  residences,  there  is  a  five  story  building,  which  the 
defendants  arc  occupying  as  a  mill,  ostensibly  for  the  sole 
purpose  of  burning  and  grinding  coffee  and  spices,  but  in 
reality,  for  drying  and  grinding  various  kinds  of  drugs  of  a 
navaeous  and  offensive  character,  as  well  as  for  burning  and 
grinding  coffee,  peas,  various  kinds  of  spices,  and  other  sub- 
stances. The  bill  alleges,  that  the  defendants  have  carried 
on  tiUfl  business  since  the  month  of  December  last,  and 
dmrges  ilmt*  the  same,  as  prosecuted,  is  a  nuisance.  The 
nicMiiefy  of  the  mill  is  driven  by  a  steam  engine,  occupying 
asMan  btodlding  erected  for  the  purpose,  on  the  rear  of  the 
lot  where  the  main  building  stai^s^the  lot  being  one  hun- 
dred feet  deep  aiMl  twenty-five  feet  in  width.  The  complaint 
ir,  ftat  the  livte  of  those  residing  in  the  neighborhood  are 
'expbmA  to  the  danger  of  the  bursting  of  the  boiler  of  the 
sHIilki  englii^^ihat  the  working  of  the  steam  engine  and 
mIMtimf  fAUkiM  iM  jars  Hate  fl4jac6nt  hoasesi  and  partica- 
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larly  two  of  the  houses,  owned  by  Charles  F.  Dnrant,  one  of 
the  complainants — that  the  business  there  carried  on  causes 
dense  smoke,  steam  and  vapors,  and  also  smells  and  Btenches 
of  an  unwholesome,  disgusting,  and  nauseating  character,  to 
arise  and  proceed  from  the  said  premises,  corrupting  the 
atmosphere,  and  rendering  it  uncomfortable  to  dwell  in  the 
vicinity. 

The  defendants,  by  their  answer,  deny  all  the  allegations 
in  the  bill,  charged  as  constituting  their  mill  and  machineiy 
a  nuisance. 

Affidavits  to  a  large  extent  have  been  taken  on  both  sides 
— twenty  witnesses  have  been  examined  by  the  complainants, 
and  ten  by  the  defendants. 

Whether  or  not  the  business,  as  conducted  by  the  defend- 
ants, is  a  nuisance,  is  a  matter  of  fact,  to  be  determined  by  the 
evidence.  The  business  itself  is  a  lawful  one,  and  the  de- 
fendants have  a  right  to  carry  it  on  where  they  please,  ao 
that  they  do  not  endanger  life,  or  render  its  enjoyment  un- 
comfortable to  those  who  reside  in  its  neighborhood. 

The  defendants  deny  that  their  mill  and  their  business,  ae 
carried  on  there,  is  a  nuisance ;  and  they  set  up  in  their  an- 
swer, that  the  facts  upon  which  the  complainants  rel^ 
to  establish  the  allegation  have  been  submitted  to  the  proper 
tribunal  for  trying  issues  of  fact,  and  that  the  issue  has  been 
found  in  their  favor. 

The  bill  states  the  fact,  that  the  business  carried  on  at  the 
mill,  by  the  defendants,  is  the  same  as  was  for  several  years- 
previous,  conducted  by  Williamson,  Mann  &  Oriffitlu  The 
defendants,  as  part  of  their  defence,  show  that  Mr.  Duraat,. 
one  of  the  complainants,  instituted  a  suit  at  law  in  the  dr* 
cuit  court  of  the  county  of  Hudson,  against  WiUiamson  and 
his  associates,  for  the  purpose  of  abating  this  same  nuiaanoe 
of  which  they  now  complain  against  the  defendants,  as  con- 
tinuing. That  cause  has  been  twice  tried  by  a  jury,  and  at 
both  trials,  verdicts  have  been  rendered  in  favor  of  the  do* 
.  fondants  in  the  suit.  The  cause  is  still  before  the  court,  on 
the  same  issue  on  a  motion  for  a  rule  to  show  cause  why  a 
new  trial  should  not  be  ordered.    In  addition  to  this  fact,  it 
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appears,  that  after  he  had  commenced  the  suit  at  law,  Mr. 
Dnrant  exhibited  his  bill  in  this  court  for  an  injunction. 
The  iiQunction  was  refused  by  the  Chancellor,  on  the  ground 
that  the  issue  joined  at  law  must  first  be  tried. 

Under  these  circumstances,  this  court  ought  not  to  inter* 
fbre.  Here  is  a  question  of  fact  depending  upon  the  con- 
flicting testimony  of  witnesses.  It  has  already  been  sub- 
mitted to  a  tribunal,  to  which  this  court  ought  to  pay  defer- 
ence^  in  cases  of  doubt.  It  is  before  a  court  of  law,  whose 
peculiar  proyince  it  is,  to  determine  questions  of  law  in- 
volved in  the  issue,  and  to  guide  and  direct  the  jury  to  ft- 
proper  result. 

If  the  complainants'  facts,  as  alleged  in  the  bill,  are  true, 
I  have  no  difficulty  as  to  the  law  applicable  to  them.  In 
Rex  V.  White  tr  Ward,  1  Burr.  337,  Lord  Mansfield  says, 
'^  it  is  not  necessaiy  that  the  smell  should  be  unwholesome,  it 
is  enough,  if  it  renders  the  enjoyment  of  life  and  property 
uncomfortable;"  and  this  rule  has,  by  modern  cases,  been 
adopted  with  much  uniformity.  Rich  v.  Barterjield,  2  Carr. 
^  Kirw.  257 ;  Walter  v.  Selfe,  4  E.  L.  ^  Eq.  Rep.  15. 

A  man  cannot  destroy  the  comfort  of  another's  dwelling, 
by  placing  a  brick  or  lime  kiln,  or  distillery,  so  near  to  his 
premises  as  to  annoy  him  by  the  smoke  and  stench.  The 
court  has  frequently  protected  a  man,  in  such  cases,  in  the 
enjoyment  of  his  property,  and  will  enforce  the  maxim — sic 
utere  tuo,  ut  alienum  nan  ladas. 

It  was  said  by  the  complainants'  counsel  in  argument,  that 
the  case  pending  in  the  court  of  law  did  not  fairly  present 
the  issue  between  the  parties  to  this  suit — that  in  conse- 
qnenoe  of  the  frame  of  the  pleadings,  the  most  important 
&ct8  are  excluded  from  the  consideration  of  the  jury.  If 
{his  iff  made  to  appear  to  my  satisfaction,  I  shall  feel  it  my 
duty  to  relieve  the  complainants  of  any  such  embarrassment, 
in  having  the  matter  fairly  investigated,  and  will  direct  an 
issue  for  the  purpose. 

There  is  a  feature  in  this  case  which  may  cause  some  diffi- 
culty. Several  complainants  have  united  in  this  bill.  To 
fftiB  there  is  no  objection,  if  the  nuisance  is  common  to  all. 
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For  instance,  if  it  is  the  noxious  fames  and  smoke  proceed- 
ing from  the  manufactory  which  are  the  occafdon  of.  the 
grievance,  this  grieyance  is  a  common  one.  But  there  is  Jtt 
iqjurj  proceeding  from  the  use  of  the  steam  engine  whick 
affects  Mr.  Durant  and  one  other  of  the  complainaiitB  only. 
Mr.  Durant's  two  dwelling  houses  are  so  connect^  by  ititar- 
roping  walls  with  the  building  in  which  the  maohineiy  j» 
workedt  &s  to  cause  a  perceptible  jarring  of  the  dwellings, 
mid  a  rattling  of  the  doors,  windows,  mantel  ornaments,  and 
loose  articles  of  furniture.  But  this  is  not  a  common  iiijaiy 
to  the  complainants.  They  have  no  right  to  make  a  joint 
complaint  of  any  injury  except  one  common  to  alL  Can  the 
facts  of  particular  injuries,  confined  to  one  or  two  of  the 
complainants,  be  taken  into  the  account,  in  a4ju^l8ui? 
whether  the  subject  complained  of  is,  or  is  not,  a  miisance  ? 

In  the  case  of  CaUen  and  others  v.  Valentine,  9  Paige  Ch. 
JR.  575,  whore  the  bill  was  filed  by  several  complainants,. the 
nuisance  complained  of  was  a  slaughter  house.  The  court, 
in  their  decision,  went  upon  the  ground,  that  a  slaughter 
house,  in  a  city,  is  prima  facie  a  nuisance.  The  nuisance 
was  a  common  one.  It  was  not  necessary  to  show  any  par- 
ticular iigury  to  priyate  property.  In  this  case,  the  bmuness 
of  the  defendants  is  not  prima  facie  a  nuisance,  though  car- 
ried on  in  a  densely  populated  city,  unless  the  proposition 
can  be  maintained,  that  the  use  of  a  steam  engine  is  pr%m4i 
facie  a  nuisance,  on  account  of  its  danger  to  life  from  ex- 
plosion. There  may  be  circumstances  where,  even  the  noise 
of  a  steam  engine  may  become  a  private  nuisance,  and  its 
use,  on  that  account,  be  restrained  by  the  court  The 
authorities  are  abundant  to  sustain  the  position  that  an  indi- 
vidual cannot  erect,  in  a  densely  settled  portion  of  a  city,  or 
town,  occupied  by  private  dwellings,  any  kind  of  manu&o- 
turing  establishment,  and  so  use  the  machinery  and  carry  on 
^e  business,  as  to  render  living  in  the  neighborhood  uncom- 
fortable, either  on  account  of  the  noise  it  occasions,  or  of  its 
smoke  and  effensive  smells. 

Where  several  complainants  unite  in  a  bill  of  this  kin^i 
llie  injury  or  grievance  complained  of,  must  be  commoq^to 
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all.  Tbe  seyeral  complainants  cannot  unite  their  distinct 
and  indiTidaal  causes  of  complaint,  and  by  their  combination 
make  a  case  of  nuisance,  whidi  separately  would  not  estab- 
lish the  complaint 

The  iigimction  is  refused,  but  with  liberty  for  the  com- 
plainants to^pfxlf  fbr  am  issve,  if  tiiey  see  fit,  as  before  inti- 
mated. 
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Samuel  Mullen  v.  Edwabd  JsNNiNas. 


Xa^u^anotioii  will  be  diBsolred  where  the  bill  shows  no  necesdty  for  th«  eo«M 
Affording  the  complainant  such  protection.  The  power  to  restrain  hj  ii^iuiiottiwi 
is  confided  ezclusiyelj  to  this  court,  and  should  be  exercised  with  caution,  and 
onlj  whore  there  is  a  necessity  for  it.  An  individual  ought  not  to  be  restndnady 
by  this  courty  in  the  exercise  of  any  legal  right,  unless  the  ends  of  jnstioa  nn 
quite  it. 

The  complainant  alleged  that  in  pursuance  of  an  agreement  between  the  d«fead- 
ant  and  himself,  the  defendant  deliyered  him  a  deed  for  a  certain  property,  and 
that  under  the  deed  he  entered  upon,  and  continued  in,  the  possession  of  it; 
and  that  the  complainant  delirered  to  the  defendant  a  deed  for  anothttptopwtj, 
which  the  defendant  accepted  and  tools  possession  under  it;  and  the  ground  of 
eomplaint  was  that  the  property  conveyed  to  the  complainant  was  ineumbered 
to  a  larger  amount  than  the  sum  stated  by  the  defendant  when  the  bargain  wit 
made,  and  that  the  defendant  refused  to  pay  a  sum  which  he  had  agreed  to  y§j 
in  the  exchange  of  properties.  The  relief  asked  is  that  the  defendant  be  da- 
ereed  to  pay  the  sum  agreed  upon,  with  interest,  from  the  time  of  the  exchangt 
of  deeds,  and  to  pay  off  the  additional  incumbrance.  The  bill  then  prayed  ftr 
an  injunction  and  obtained  it,  eigoining  the  defendants  from  entering  tlie  pio- 
perty  conveyed  to  the  complainant,  and  from  granting,  incumbering,  or  inter* 
feeing  in  any  way  with  it :  and  further,  from  exercising  any  acts  of  ownership 
on  the  same ;  or  ttom  selling  or  disposing  of  the  property  conveyed  to  liim  hf 
the  complainant,  or  from  granting,  bargaining,  selling  or  incumbering  i^  or  ia 
any  manner  impairing  the  value  of  any  other  property  now  in  the  defbadant'i 
possession  or  under  his  control. 

There  being  no  allegation  that  the  defendant  was  insolvent,  or  embarrassed,  or 
imable  to  respond  to  any  amount  the  court  might  decree  him  to  pay;  or  that 
the  oomplainant  had  not  an  adequate  remody  on  the  covenants  in  the  definid* 
ant's  deed  to  him.  It  was  held  that  the  ixgunction  was  too  broad,  was  not  nt- 
eessary  to  enable  the  oomplainant  to  obtain  the  relief  asked,  and  most  be  dll- 
•olved. 


fhis  cause  was  heard  before  the  Chancellor,  May  term, 
1852,  on  motion  to  dissolve  the  injunction  which  had  been 
granted  on  filing  the  bill. 

P.  D.  Vraam  for  complainant 

/.  Parker  and  Wm.  L.  Dayton  for  defendant 
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The  Chancellor.  The  defendant  moves  a  dissolution  of 
the  iiyunction  which  was  granted  on  filing  the  bill,  and  has 
rend  his  answer  in  support  of  the  motion. 

There  were  very  important  principles  of  law  and  equity 
<3isciis8ed  on  the  argument,  and  which  perhaps  it  will  be 
xieoessary  to  determine  in  a  final  settlement  of  the  case.  I 
however,  determine  the  motion  now  before  me  without 
^nmdtting  myself  upon  the  questions  referred  to;  and  I 
"jpreter  doing  so,  as  the  counsel  will  be  afforded  a  better  op- 
2>o^rtunity  of  aiding  me  by  their  researches  and  argument  in 
:lEbnmng  my  judgment  upon  the  final  merits  of  the  case. 

Upon  the  case  made  by  the  bill,  I  do  not  see  the  propriety 
^C3t  the  injunction. 

The  complainant's  allegation  is,  that  in  pursuance  of  the 

^^greement  between  defendant  and  himself,  the  defendant  de- 

Xdvered  him  a  deed  for  the  Mannahawkin  tavern  property, 

lEKnd  that  under  the  deed  he  entered  upon,  and  continues  in 

"^he  possession  of  it ;  and  that  the  complainant  delivered  to 

'tAe  defendant  a  deed  for  the  property  on  the  Long  Beach, 

"^irhich  the  defendant  accepted,  and  took  possession  under  it. 

Ifiis  ground  of  complaint  is,  that  the  Mannahawkin  property, 

Sustead  of  being  incumbered  for  five  hundred  dollars  only, 

9a  the  defendant  alleged,  when  the  bargain  was  made,  is  in- 

omnbered  for  sixteen  hundred  dollars ;  and  that  the  defendant 

iDefoses  to  pay  him  fifty  dollars,  which  was  a  sum  he  was  to 

jMiy  in  the  exchange  of  properties. 

The  relief  he  asks  is,  that  the  defendant  may  be  decreed 
to  repay  him  the  fifty  dollars,  and  interest,  from  the  time  of. 
the  exchange  of  deeds,  and  also  to  pay  off  and  discharge  the 
mortgages  over  and  above  the  five  hundred  dollars. 

He  then  prays  for,  and  obtains  an  injunction,  enjoining  the 
defendant,  his  attorneys,  &c.,  to  desist  and  refrain  from  en* 
tering  the  tavern  house  and  lot  for  any  purpose  whatsoever, 
or  from  granting,  incumbering,  or  interfering  in  anyway 
wiih  the  said  tavern  house;  and  further,  from  exercising  any 
acts  of  ownership  over  the  same,  or  from  selling,  or  disposing 
tS  the  Long  Beach  property,  or  from  granting,  bargaining, 
selling,  incumbering,  or  in  any  way  impairing  the  value  of 


my  other  prpp^ty.  now  in  tbe  defendant's  pott6fiMoa#ri  «in- 
d0r  his  contool,  in  tbe  mortgages  referred  to. 

What  need  is  thereof  an  injunetion  to  prevent  tiie'4^ 
feQAant  from  entering  the  l^vem  house  and  lo4  ?  Tfaove-  is 
nothing  in  the  bill  showing  the  propriety;  of  sach  an  injuijl-j 
t{pn-rna  aU^ation  tbrt  he  has  made  aay  attempt,  or  DmMNi 
ti^:dP:SO.  The  oompbiaaflLt  has  the  defoQ^iS^'s  deedrloir  tii# 
property,  and  is  in  possession  under  iii  It  is  not  efe^Sfib 
that  at  law,.he  xauuiot  proteethis  possession  under  tbAtd^i^A, 
orwhy  the  aid  of  this  ooart  is  required  to  OMhle  hi9i<t^#^. 
80.  Why,  then,  should  the  extraordisary  poiwers  of '|hl0 
oowt  be  invoked  for  the  purpose? 

Why  should  the  defendant  be  restrained  from  seUing'  at 
toenmbering  the  Long  Beaoh  property?  Aeoorduig  to'the 
bill,  he  is  in  possession  upder  tbe  deed  of  the  com^i4M)H» 
and  put  in  possession  by  the  complainant. 

ML  ihe  relief  the  complainant  seeks,  is  that  the  de&adMit 
may  be  decreed  to  pay  the  complainant  the  fifty  doUare,  aod 
dear  the  Mannahawkin  property  of  the  incumbraQoe  over 
five  hundred  dollars.  If  be  obtains  his  relief,  it  does  90^9 
ip  any  way,  affect  the  Long  Beach  property.  It  is  tme,  hj 
e.iE^ini|ig  tbe  defendant  from  selling  or  incumbering  tbi9 
property,  may  better  enable  him  to  pay  to  the  complainant 
SDch  4^mount  as  may  be  required,  if  such  shall  be  the  deem^ 
to  pfQT  off  the  incumbrances  on  the  Mannahawkin  prc^artgr^ 
If  the  iigunction  can  be  allowed  for  such  a  purpose,  it  nugghti 
with  equal  propriety  restrain  him  from  selling  all  his  pro- 
perty, both  real  and  personaL  The  bill  is  not  filed  with.ti^l 
¥iew  of  fumulling  the  conti^M^t,  and  compelling  the  ddbudan^ 
^to  re-convey  this  pro^rty.  There  is  no  allegation  that  Hbust 
defendant  is  insolvent,  or  embarrassed,  or  nuable  to  respwd 
to  any  amount  this  court  may  decree  him  to  pay ;  or  that  tjb^ 
QOB^dainant  has  not  an  adequate  remedy  in  the  covenants  in 
the  defendant's  deed  to  him. 

It  was  rather  conceded  on  the  argument,  that  the  iqjwf^ 
tion  was  too  broad,  but  the  propriety  of  protecting  the  am* 
plainaat  in  the  possession  of  the  Mannahawkin  pr<^rty  wn^ 
urged. 
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As  I  have  stated,  ike  bill  shows  no  necessity  for  the  court's 
liffbrdi]^  him  sach  protection. 

It  is  tme  sach  iqjnnction  might  do  no  harm.  But  this  is 
m  power  which,  by  law,  is  confided  exclusively  to  this  court, 
snd  should  be  exercised  with  caution,  and  only  where  there 
SsfiiMCMhgr:  fim  iii  An  iiidiTidiial  ought  not  ta  be  restrained 
1>7  tbdB^miFt,.!!!  ti(e  epc^ia  of  wj  legal  right,  unless  the 
^mds  of  justice  require  it 

■Xlieiqaan«ti<m.ii«ist  be  dissolved;  the  costs  to  abide  the 
^wui  of  Ae  suit* 
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Oboboe  Cobmelius  and  Chbistun  D.  Emsok,  complain* 
ants,  t;.  John  Post  and  Samuel  Reed,  defendants. 

Ih*  power  of  injaiietioii  oommitted  to  thii  eoort  ii  a  doUoato  and  a  mott  importaiit 
power,  and  should  alwajs  bo  exercised  with  oantion  to  pfOTant— not  to  do  nit*  • 
ohief ;  to  protect  and  sostain,  not  to  render  the  eigojment  of  rights  and  propartj 
uncertain ;  to  pat  an  end  to,  not  to  encourage  litigation. 

This  eonrt  has  the  power  and  will  interpose,  not  to  •tay  a  men  irttpat,  which 
can  be  redressed  at  law,  but  to  prevent  the  destruction  of  <A«  inkeriianem/ 
and  it  will  do  this  though  the  title  is  in  dispute,  and  eren  where  the  possesion 
is  in  dispute,  as  is  frequently  the  case  as  to  extensiye  trae ts  of  vnimprorcd 
lands. 

The  oaae  of  Wett  v.  Walker  commented  on  and  approYod. 

Where  the  bill  stated,  that  in  Maj  last  the  defendants  commenced  cntlinf ;  and 
that  the  complainants  "believe"  that  the  defendants  had  threatened  and  intend 
to  cut  down,  and  take  away  "  very  large  quantities  of  the  wood,**  Ac,  it  wm 
Xeld  that  the  extent  of  the  iiigury  done,  and  threatened,  was  not  so  atotcd  thai 
the  court  could  judge  whether  the  mischief  was  such  as  to  require  and  Joatiiy 
its  interference — and  that  the  court  would  have  dissolved  an  injunction  under 
such  circumstances,  without  putting  the  defendant  to  the  expense  of  an  answer. 

Whore  the  title  of  both  parties  to  a  tract  of  unenclosed  land  in  diipnto,  (both 
claiming  the  title,  and  both  the  possession,)  had  been  spread  upon  the  record, 
it  was  held,  that,  while  this  court  would  not  undertake  to  decide  which  title 
should  prevail  at  law,  there  might  be  manifest  propriety  in  declaring  one  of 
them  of  such  a  charaotor  as  to  render  it  unwise  for  this  court  to  exert  its  ex- 
traordinary powers  in  prohibiting  the  exercise  of  acts  of  ownership  under  it. 

So  where  the  defendants  answered  that  those  claiming  under  the  adverse  title  had 
controverted  both  at  law  and  in  equity,  in  various  ways,  the  title  of  the  de- 
fendants ;  that  the  dispute  had  been  a  fruitAil  source  of  law  suits  for  flfleeB 
years,  and  that  the  defendants  have  always  maintained  their  title  so  £ur  as  was 
necessary  for  their  success  in  any  controversy;  the  defendants  showed  a  title 
and  possession  under  it  of  such  a  eharaotor,  as  would  not  Justify  the  coort  ia 
enjoining  them  from  acts  of  ownership  under  it. 

The  rule  as  to  the  effect  of  new  matter  in  an  answer  on  a  motion  to  dissolTe  is, 
that  where  the  answer  admite  the  equity  of  ike  hill,  but  sets  up  new  mata^  fbr 
defence,  on  which  alone  the  defendant  relies  for  dissolution,  the  ii^nnction  wQl 
he  continued  to  the  hearing. 

This  cause  was  heard  before  the  Chancellor  at  Trenton, 
July  3d,  1852,  on  motion  to  dissolve  the  iqjiinction,  which 
had  been  granted  on  an  order  of  one  of  the  masters. 
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The  bill  alleged  that  the  complainants  are  now,  and  have 
been  since  the  second  day  of  Jrxlj,  1849,  the  owners  and 
possessors  of  an  estate  of  inheritance  in  fee  simple  in  a  cer* 
tain  tract  of  land  covered  with  pine  wood,  situate  in  the 
connty  of  Monmonth,  containing  thirteen  hundred  and  ninety* 
'two  acres  and  fonr-hundredths  of  an  acre  of  land.  They 
daim  title  under  and  by  Tirtue  of  a  warrant  from  the  Goun- 
cil  of  Proprietors  of  East  New  Jersey;  and  allege  that  the 
Bald  tract  is  valuable  chiefly  on  account  of  the  wood  and 
timber,  and  is  unenclosed. 

They  complained  that  the  defendant,  under  some  pretended 
survey  under  the  West  Jersey  Proprietors,  in  May  last,  en» 
tered  upon  the  tract,  and  commenced  to  cut  down  the  timber 
and  wood,  preparatory  to  taking  the  same  to  market,  and 
that  they  threaten  and  intend  to  cut  down,  and  take  away 
large  quantities  of  wood  and  timber  growing  on  the  said 
tract  The  bill  further  states,  that  the  complainants  have 
commenced  an  action  of  trespass  against  the  defendants,  and 
that  they  are  informed  and  believe,  that  the  defendants  are 
persons  of  but  little  property,  and  will  be  unable  to  respond 
in  damages  for  the  injury. 

The  defendants,  in  their  answer,  claimed  title  under  the 
Council  of  Proprietors  of  West  Jersey,  and  also  by  possession 
under  that  title  for  more  than  forty  years. 


.  Stratton  and  Tenyck  for  motion,  cited  1  Johns.  Ch^ 
Rep.  317,  Stevens  v.  Beekman;  4  A.  21,  Stom  v.  Mann;  T 
IL  317,  Jerome  v.  Ross;  2  Green's  Ch.  Rep.  279,  West  v. 
Walker;  3  lb.  m,Shreevev.  Black;  3  iJ.  449,  Kerlinv. 
West. 

Messrs.  Vredenburgh  and  Vroom  contra. 

Thb  Chancellob.  The  complainants  obtained  an  injunc- 
tion, on  an  order  of  one  of  the  masters,  restraining  the  do* 
feodants  from  cutting  timber  on  a  tract  of  land  covered  with 
piae  wood,  situate  in  the  county  of  Monmouth,  and  contain'^ 
ing  thirteen  hundred  and  ninety-two  acres  and  four*hniK 
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dredihs  of  an  acre  of  land.  The  complainants  allege,  that  the; 
''  are  now  and  have  been  since  the  second  day  of  July,  1849,  th> 
owners  aiid  possessors  of  and  in  an  absoltite  and  indefearibi 
estate  of  inheritance  in  fee  simple"  in  the  said  tract — ^ttrii 
they  diirn  title  under  and  by  yirtne  of  a  warrant  from  tin 
Gotindl  of  Profnietors  of  East  New  Jersey,  to  lay  oat  nii 
swtey  for  Samuel  0.  Newell,  Thomas  De  Bow  akid  Frud 
W.  Brinleyi  or  tiie  snrviTors  of  them,  ten  thonisand  acvesli 
any  part  nnappropriated  in  the  county  of  Mobmoufh,  didlji 
the  20th  May,  1835,  under  which  was  returtied,  on  th^  STti 
AtiguBt,  1835,  to  said  Newell,  De  Bow  and  Brinley,  amon] 
other  lands,  the  tract  in  question — ^that  by  suMry  mesiil 
ooBtT^yaDoes,  under  this"  location  and  survey,  the  MmJilalttKM 
daim  their  title — ^that  the  said  tract  is  wood  land,  diiefly  d 
pine,  and  that  the  soil  being  of  yery  little  valtte,  thjd  lanMti 
valuable  chiefly  on  account  of  the  wood  and  timber,  tSU  "i 
unenclosed. 

The  trespass  complained  of,  is,  that  the  defendants,  taSSi 
some  pretended  survey  under  the  West  Jersiey  Propriefon 
in  May  last,  entered  upon  the  tract,  and  commenced  tocii 
down  and  coal  the  timber  and  wood  preparatory  to  ta&inj 
the  same  to  market,  and  that  they  threaten  and  intend  t 
cut  down,  coal,  and  take  away  very  large  quantities  of  wooi 
and  timber  growing  on  the  said  tract. 

The  bill  states,  that  the  complainants  have  commenced  ai 
action  of  trespass  against  the  defendants,  and  that  they  an 
informisd  and  believe,  that  the  said  defendants  are  persoi^  o 
but  little  property,  and  will  be  unable  to  respond  in  damage 
for  the  injury. 

That  this  court  has  the  power  to  interfere  and  prevent-^ 
destruction  of  property,  by  stripping  it  of  buildings,  wood 
or  of  any  thing  else  coneltitating  its  prifttapal  value,  I  havi 
no  doubt. 

The  oonfliet,  in  the  numerous  cases  upiDikith<&  subject,  is  no 
as  to  the  right  of  the  oourt  to  exercise  its  powers  in  casea  o 
all^tsd  trespass  br  waste,  but-tito  dr^uuistteeeii  imcMr  wU)sl 
its'jorisdietion  should  be  exercisM.  Tlie  eases  aUagHfl 
tliKt  if  thb  i^ufyis  irreparaiae,  or  if  it  aiuofiiiits  to  a  destMM 


1B62.]  oomtsMs  et  d.  v.  post  «t  d.  Id9 

tiOH  of  the  prindpal  value  of  the  property,  and  the  circum- 
stances of  the  wrong-doer  are  such  that  he  cannot  respond 
jBM^  tte  ii^ury  he  is  oomnutting,  then  the  court  ought  to  in- 
Ufdefs^j  aB  a  general  rule,  to  prevent  irreparable  misdiief. 

Th&  pnMiples  laid  dotm  by  tiie  Chancellor,  in  the  case  of 
Wut  V.  Whlkerj  2Gf^en's  Ch.  Rep.  280,  do  not,  I  think,  eon- 
itet  viith  this  view- as  to  the  proper  exercise  of  the  lestraili- 
i&g'{)eiwer  of  the  court  The  Ghanoellor  approved  and  ad- 
iMTes  to  the  genend  principle,  that  the  court  cannot  interfere 
iA  a  naked  trespass,  where  there  is  a  full  remedy  at  Iaw;aod 
fhai  theve  must  be  something  particular  in  the  case,  soM  to 
hiiKfi  it^  vMer  the  head  of  quieting  pe6sessk>n,  or  to  wike 
Mt  a  case  of  irrepay^le  mischief,  or  where  the  value  of  the 
Mieritance  is  put  in  jeopardy.  He  decided  that  case,  not  on 
ik#^groQ«d,  as  was  insisted  by  the  counsel  of  the  defendants 
in -tku  case,  tbiit  this  court  will  not  ptotoet  the  extensive 
tracts  of  unenclosed  pine  wood  land  from  depredation  and 
total  destraetion ;  for  he  expressly  says,  **  I  do  not  discover 
in: it  (the  case)  any  of  those  peculiar  circumstances  wi»ch 
will  justify  me  in  taking  it  out  of  the  general  rule/' 

Theoonrt  has  the  power,  and  will  interpose,  not  to  stay 
amere  trespass  whieh  can  be  redressed  at  law,  but  to  pre- 
Tenttho destruction  of  the  inheritance;  and  it  will  do  this 
tbougb  the*  title  is  in  dispute,  and  even  where  the  possession 
is  IB  dispute,  as  is  frequently  the  case  as  to  the  extensive 
tracts  of  unimproved  lands. 

Bnitvery  case  must  bo  judged  by  its  own  circumstances. 
The  dSsereticm  of  the  Ghanceik>r  is  appealed  to.  The  power 
of  injunction  committed  to  this  court  is  a  delicate,  and  a 
aMi'importaait  power,  taiid  should  always  be  exei^ised  with 
4mutioiH^to  pfeevent,  not  to  do<  mischief-^to  pr<^tect  and  sus- 
laini  noat  to-  mider  the  eigoyment  of  ri^ts  and  ppofetij 
ttctftlABH'^  put  an  end  to,  not  to  encourage  litigation* 

'IVIfh'th^  4»m'beft9«  me,  I  have  no  difficulty.  The  in- 
junction ought  not  to  have  been  granted.  Tfaerre  is  not  a 
«iieiBMlawie  BtMd  inltbeWH^hidi  takes  it  out  of  the'ioase 
#ftayqrdi)M»y  ttispiw^ 


200  CORNELIUS  et  (d.  v.  post  et  d.  [ocf. 

How  is  the  iajary  already  committed,  or  threatened, 
charged  in  the  bill  ? 

It  is  alleged,  that  in  May  last,  the  defendants  commenced 
cutting.  What  quantity  have  they  cut?  what  injury  haye 
they  done  ?  And  again :  they  threaten  and  intend,  as  the 
complainants  believe,  to  cut  down,  coal,  and  take  away  very 
large  quantities  of  the  wood  and  timber.  The  complainants 
**  belieye"  they  have  made  these  threats,  not  that  such  dedar 
rations  were  made  by  them  to  the  complainant  And  then 
those  ''  threats"  were  to  cut  <'  rery  large  quantities  of  the 
wood,''  not  to  strip  the  whole,  or  any  large  portion  of  the 
land,  of  the  wood  which  constitutes  its  ralue.  One  hundred 
cords  may,  in  the  estimation  of  the  complainants,  be  a  very 
large  quantity.  But  the  extent  of  the  injury  done,  and 
threatened,  must  be  so  stated,  that  the  court  may  judge 
whetiier  the  mischief  is  such  as  requires  and  justifies  its  in- 
terference. 

I  should  have  dissolyed  this  ii\junction  without  any  hesita- 
tion, upon  an  application  for  the  purpose,  without  putting 
the  defendants  to  the  expense  of  an  answer. 

But  the  defendants  have  answered  the  bill,  and  I  deem  it 
proper  to  notice  the  answer  for  the  reason  that  this  same 
title  to  the  tract  of  land  in  controTersy  has  been  before  this 
court  several  times;  and  my  view  of  the  case,  as  the  plead- 
ings now  before  me  present  it,  may  prevent  any  further  Bp^ 
peal  to  this  tribunal. 

The  defendants,  in  their  answer,  claim  title  under  the 
Council  of  Proprietors  of  West  Jersey,  and  also  by  possession 
under  that  title  for  more  than  forty  years. 

From  the  mere  fact  of  their  setting  up  title  in  themselTeB 
and  possession  of  the  tract  of  land  in  dispute,  I  would  not 
dissolve  the  injunction.  In  a  tract  of  unenclosed  land  like 
this,  both  may  claim  the  title,  and  both  the  possession,  the 
possession  being  very  equivocal  and  established  by  occasional 
acts  of  ownership  only. 

Nor  would  I  undertake  to  decide  in  whom  the  legal  tifle 
is.    But  where  the  title  of  both  parties  is  before  me ;  each 
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party  undertaking  to  spread  upon  tlie  record  their  re^^peotive 

titles :  while  I  ought  not  to  undertake  to  decide  which  title 

should  prevail  at  law,  there  may  be  manifest  propriety  in 

my  declaring  one  of  them  of  such  a  character,  as  to  render 

it  anwise  for  this  court  to  exert  its  extraordinary  powers  in 

prohibiting  the  exercise  of  acts  of  ownership  under  it. 

In  this  case,  the  title  of  the  complainants  is  under  the 
TVest  Jersey  Proprietors.  The  warrant  was  issued  in  1835 ; 
stnd  the  survey  and  location  made,  part  in  1835  and  part  in 
1840.  The  complainants  purchased  in  1849.  The  location 
^vras  made  in  a  range  of  land  which  has  been  for  many  years 
&  subject  of  dispute,  and  of  numberless  law  suits  in  the 
ooiirts  of  New  Jersey.  The  validity  of  the  title  depends 
upon  the  question  as  to  where  is  the  true  division  line  be- 
t:ween  East  and  West  New  Jersey. 

The  oomjdainants,  or  those  under  whom  they  claim,  it  is 
not  alleged,  have  ever  exercised  any  acts  of  ownership,  or 
pO0sesdion  in  any  way. 

The  defendants'  title  is  under  the  West  Jersey  Proprietors. 
The  survey  and  return  were  made  to  William  GriflBth,  Esq., 
in  1809,  and  the  land  in  question  is  included  in  this  survey, 
knotm  by  the  name  of  the  Griffith  survey.  The  complain- 
a&tB  allege,  that  Mr.  Griffith,  and  those  claiming  under  him, 
liive,  vnder  this  title,  exercised  acts  of  ownership  over  the 
huid^-have  sold  and  cut  off  large  quantities  of  timl)er — that 
aaAer  otie  of  the  owners  upwards  of  five  hundred  acres  were 
GQt  off,  and  that  the  title  was  not  disputed  until  the  location 
W88  mfde  under  the  East  Jersey  Proprietors,  in  1835.  The 
defendants  show,  that  those  clkiming  under  this  adverse 
title,  have  controverted,  both  at  law,  and  in  this  court,  in 
various  ways,  the  title  of  the  defendants — that  this  dispute 
has  been  a  fruitful  source  of  law  suits  for  fifteen  years,  and 
that  the  defendants  have  always  maintained  their  title  so  far 
^  was  necessary  for  their  success  in  every  controversy.  It 
ikppears  that  abundant  opportunity  has  been  afforded,  if  not 
to  these  complainants,  to  those  under  whom  they  claim,  of 
establishing  their  title  at  law. 

I  think  the  defendants  show  a  title,  and  possession  under 
13 
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it,  of  such  a  character,  as  will  not  justify  the  court  in  enjoin- 
ing them  from  acts  of  ownership  under  it. 

The  defendants,  by  their  answer,  further  show,  that  in 
1835  and  1836,  Cornelius,  one  of  the  complainants,  cut  a  large 
quantity  of  wood  and  timber  on  the  GrifiSth  survey — that  he 
subsequently  admitted  that  he  had  trespassed  on  the  land  of 
Samuel  I.  Reed,  under  whom  the  defendants  held — that  an 
arbitration  was  had  between  the  parties,  not  as  to  the  title^ 
but  as  to  the  amount  of  damages,  which  resulted  in  an  a¥rard 
in  favor  of  Reed,  of  upwards  of  six  hundred  dollars,  and 
which  sum  Cornelius  paid. 

The  complainants'  counsel  insisted,  that  most  of  these 
facts  constituted  new  matter,  which  should  not  be  relied 
upon  by  the  court,  on  a  motion  to  dissolve. 

The  rule  as  to  the  effect  of  new  matter  in  an  answer  on  a 
motion  to  dissolve  is  not  as  bad  as  stated  by  the  counsel. 
The  rule  is,  that  when  the  answer  admtY^  the  equity  ofthehUl^ 
but  sets  up  new  matter  for  defence,  on  which  alone  the  de- 
fendant relies  for  dissolution,  the  ii\junction  will  be  continaed 
to  the  hearing. 

But  most,  if  not  all,  of  the  matters  I  have  referred  to  in 
the  answer  in  this  case,  may,  I  think,  be  fairly  considered  aa 
responsive  to  the  bill.  The  bill  charges,  that  the  defendants 
entered  upon  the  land  under  a  pretented  survey  from  the 
West  Jersey  Proprietors.  It  was  proper,  then,  that  the  de- 
fendants should  set  forth  their  title,  and  possession  under  it» 
and  all  the  facts  and  circumstances  going  to  show  how  tha^ 
possession  was  asserted,  maintained,  and  in  what  manner,  if 
at  all,  recognized  and  acknowledged  by  the  complainantSt- 
Let  the  injunction  be  dissolved,  and  the  bill  be  dismiaeed 
with  costs. 
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Joseph  E.  West  v.  Thomas  Paige. 

!Fbe  mere  filing  of  a  replication  is  not  a  compliance  with  a  rule  to  fpeed  the  cauee* 
Iti  the  absence  of  any  established  practice  or  rule  in  our  own  court  to  the  con- 
tzary,  we  follow  the  English  practice,  in  all  cases  where  such  practice  is  not 
rendered  inapplicable,  by  some  statutory  provision,  or  does  not  violate  the 
spirit  of  our  statutory  regulations. 
ZMhe  statutory  provision  which  requires  that  every  cause  shall  be  set  down  for 
hearing  at  the  next  stated  tnrm  after  the  filing  of  the  replication,  renders  the 
Englich  practice  in  this  case  inapplicable. 
"V^^cre  on  the  20th  May,  the  defendant  took  an  order  on  the  complainant  to  speed 
his  cause,  and  the  order  was  served  on  the  day  following,  and  on  the  22d  th^ 
eempUinant  filed  his  replication,  and  took  no  further  step  in  the  cause.    It  was 
Uld  that  the  defendant  was  entitled  to  have  the  bill  dismissed  at  the  next 
stated  term ;  because  the  complainant  had  not,  in  compliance  with  the  statute, 
liTought  his  cause  to  a  hearing  at  that  term. 

This  was  a  matter  of  practice,  which  was  heard  at  the 
C^^tober  term,  on  motion  to  dismiss  the  bill. 

Mr.  Brauming  for  motion. 
W.  Hoisted  contra. 

The  Chancellor.  On  the  twentieth  of  May  last  past, 
^i^  e  defendant  took  an  order  on  the  complainant  to  speed 
^i  fi  cause.  The  order  was  served  on  the  day  following,  and 
^^i.  the  twenty-second  day  of  May,  the  day  after  service,  the 
complainant  filed  his  replication. 

On  behalf  of  the  defendants,  it  is  now  moved  to  dismiss 
^l^^  bill,  on  the  ground,  that  the  mere  filing  of  a  replication 
i^  not  a  compliance  with  the  rule  to  speed  the  cause. 

It  was  said,  on  the  argument,  that  Chancellor  Pennington 
i^cided,  that  the  filing  of  a  replication,  without  taking  any 
f^i^her  step  in  the  cause,  was  not  a  compliance  with  the 

This  is  stated  from  mere  recollection,  and  no  record  is 
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referred  to  of  such  a  decision.  I  think,  however,  such  a 
decision,  if  made,  was  upon  correct  principles. 

In  the  absence  of  any  established  practice  or  rule  in  our 
own  court  to  the  contrary,  we  follow  the  English  practice, 
in  all  cases  where  such  practice  is  not  rendered  inapplicable 
by  some  statutory  provision,  or  does  not  violate  the  spirit  of 
our  statutory  regulations. 

The  statute  regulating  the  practice  of  this  court,  (R.  S. 
page  912,  sec.  45,)  renders  the  English  practice,  to  the  point 
in  controversy,  inapplicable. 

The  statute  referred  to,  entitles  the  defendant  to  have 
this  bill  dismissed,  because  the  complainant  has  not,  in  com- 
pliance with  that  statute,  brought  his  cause  to  a  hearing  at 
the  present  term  of  the  court. 

The  court  may,  on  just  cause  and  reasonable  terma,  allow 
farther  time  for  the  hearing ;  and  I  am  willing  now  to  hear 
such  application,  if  the  complainant^s  counsel  desires  to 
make  it. 
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Jackson  &  McGinnis  v.  The  Receivers  op  the  Peopub's 
Bank  of  Patebson. 

The  ItBgiuge  of  the  MTenteenth  section  of  the  act  to  prevent  frauds  by  incorpo- 
rated eompaaiesy  (J?.  S.  135,)  giving  the  right  of  appeal  to  any  person  or  per- 
80B«  whoidioald  think  himself  or  themselyes  aggriered  by  the  proceeding*  of 
the  reeeiTen  appointed  under  the  act,  is  very  comprehensiTe,  and  would  seepi 
to  have  been  adopted,  for  the  purpose  of  embracing  every  question  which  eoaM 
poMfltly  be  brought  before  the  receivers  for  their  action. 

iaid  the  right  of  appeal  is  not  eonilned  to  a  creditor  who  has  a  nakedi-clana 
against  the  company,  but  extends  to  ques^ons  where  a  set>off  is  involved-. 

So  where  parties  applying  to  receivers  appointed  by  this  court  for  a  settlement  of 
their  aeoounts  with  a  bank,  admitted  that  the  bank  held  their  promissory  note, 
hot  claimed  a  set-off,  and  insisted  that  the  bank  was  largely  indebted  to  them 
tn  interest  money,  oommistions,  Ac,  and  the  receivers  decided  upon  the  ac- 
counts of  the  respective  parties,  and  refused  to  allow  the  set-off.  It  was  held 
that  they  were  *'panU$  aggrieved"  by  the  determination  of  the  receivers,  aiid 
they  could  not  be  denied  the  right  of  appeal  given  them  by  the  statute. 

The  appellant,  in  his  petition  of  appeal,  should  state  his  case  fully,  and  the  par- 
ticulars in  which  he  is  aggrieved.  By  the  answer  of  the  receivers,  the  issue 
will  be  formaUy  made  between  the  parties.  If  the  fkcts  are  controverted, 'ptt>of 
«an  be  taken  in  the  ordinary  way. 

The  practice  of  the  court  settled  in  like  cases,  until  otherwise  ordered. 

This  was  a  matter  of  appeal  from  receivers.  It  was 
heard  at  October  term,  1852,  on  motion  to  dismiss  the  djp- 
peal. 

Jl.  Whitehead  moved  to  dismiss  the  appeal,  on  the  ground 
that  it  was  a  matter  from  which  an  appeal  would  not  liei 
and  relied  upon  the  statute,  {R.  S.,  129,  sees.  11, 12, 13,  15, 
17.) 

P.  D.  Vroirni  contra,  cited  Suydam  v.  M,  Bank  of  Jf.  J?., 
2  Oreen's  Ch.  R.  114;  same  case,  277  ;  Runyon  v.  Farmers^ 
end  Mechanics^  Bank  of  Jfew  Brunswick,  481. 

The  Chancellor.  On  the  argument  of  this  motifen,  I 
intimated,  as  my  impression,  that  this  was  a  case  not  con- 
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templated  by  the  statute  which  gives  an  appeal  from  the 
receivers  to  the  Chancellor.  But  on  examination  of  the 
different  sections  of  the  act,  I  am  satisfied  that  this  appeal 
will  lie ;  and  that  the  cases  of  Suydam  v.  The  F.  and  M. 
B.  of  J\r.  B.  and  Runyon  v.  Same  Bank,  are  authorities  to 
sustain  this  appeal. 

The  language  of  the  seventeenth  section  of  the  act  is  very 
comprehensive,  and  would  seem  to  have  been  adopted,  for 
the  purpose  of  embracing  every  question  which  could  pos- 
sibly be  brought  before  the  receivers  for  their  action,  and 
by  which  action  any  person  could  complain  of  being  ag- 
grieved. The  section  referred  to,  gives  the  right  of  appeal 
to  any  person  or  persons  whatever,  who  should  think  them- 
selves or  himself  aggrieved  by  the  proceedings  or  deterfni- 
Tiation  of  the  said  receiver  or  receivers,  or  trustees,  in  the 
discharge  of  their  duty;  and  the  Chancellor  is  to  hear  ajid 
determine  the  matter  complained  of  in  a  summary  way,  and 
make  such  order  touching  the  same,  as  shall  be  equitable 
and  just. 

The  counsel  for  the  receivers  insists,  that  this  right  of 
appeal  is  confined  to  the  proceedings,  and  determination  of 
the  receivers,  in  reference  to  a  creditor  who  has  a  naked 
claim  against  the  company,  and  presents  it  for  a  dividend, 
or  other  cause,  where  a  person  claims  to  be  a  creditor  of  the 
company,  and  to  come  in  for  a  dividend  of  its  assets,  for  a 
balance  alleged  to  be  due  him,  and  it  is  necessary,  in  order 
to  ascertain  the  amount  due,  and  entitle  the  creditor  to  come 
in  for  a  dividend,  that  the  dealings  and  transactions  between 
him  and  the  company  should  be  adjusted  by  the  receivers. 
That  these  matters  being  necessarily  submitted  to  the  deter- 
mination of  the  receivers,  and  their  determination  binding, 
an  appeal  lies  to  the  Chancellor,  and  in  no  other  cases. 

The  receivers  insist  that  it  appears  by  the  appeal  that  the 
claim  of  Jackson  &  McGinnis  is  not  presented  for  a  divi- 
dend, but  only  in  diminution  of  a  larger  demand  held  by 
the  receivers  against  them,  against  which  they  require  the 
tecetvers  to  allow  and  set-ofif  their  demand. 

That  where  the  question  of  a  set-off  is  involved,  and  as 
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in  this  very  case,  the  receivers  claiming  that  there  is  a  large 
amount  due  from  the  claimant  to  the  bank,  and  denying  altoj 
^ther  the  legality  of  the  claims  he  presents — or  in  any 
other  case,  where  the  receivers  hold  a  promissory  note,  or 
any  other  evidence,  or  claim  of  debt,  against  an  individual, 
no  appeal  can  be  taken  from  their  decision  disallowing  such 
set-off  or  claim. 

The  argument  is,  that  in  the  case  of  a  naked  creditor,  the 
decision  of  the  receivers  is  conclusive  upon  the  rights  of  the 
parties — the  creditor  having  no  right  to  institute  a  suit  at 
law  against  the  receivers,  he  has  no  redress,  but  by  appeal 
to  the  Chancellor,  while  in  the  case  of  a  debtor,  their  de- 
cision has  no  binding  efficacy — they  cannot  enforce  their 
decision,  but  must  prosecute  the  debtor  upon  the  original 
contract  The  argument  only  proves  that  the  debtor  may 
possibly  have  some  advantage  in  this  respect. 

In  tills  case,  Jackson  &  McGinnis  appealed  to  the  re- 
ceivers for  a  settlement  of  their  accounts  with  the  bank. 
They  admit,  the  bank  holds  their  promissory  note — they 
€laim  a  set-off,  and  insist,  the  bank  is  largely  their  debtor 
for  interest  money  and  commissions;  and  they  further  pre- 
sent for  allowance  the  bills  of  the  bank  to  a  large  amount. 
The  receivers  decide  upon  the  accounts  of  the  respective 
parties,  and  they  refuse  to  allow  the  set-off ;  and  their  deter- 
mination is,  that  they  will  prosecute  Jackson  &  McOinnis, 
snd  put  tiiem  to  establishing  their  counter  claims  in  a  suit 
at  law.  Are  they  not,  in  the  very  terms  of  the  statute, 
** parties  aggrieved"  by  this  determination  of  the  receivers? 
Is  it  any  sound  reason,  that  they  should  be  denied  the  right 
of  appeal  given  them  by  the  statute,  because  they  may,  not- 
withstanding the  decision  of  the  receivers  is  adverse  to  their 
daims,  set  them  up  in  a  suit  at  law  ? 

Jackson  &  McGinnis,  by  this  appeal,  have  submitted  to 
the  jurisdiction  of  the  Chancellor  under  the  statute,  and  the 
Chancellor,  being  vested  by  the  act,  in  the  execution  of  the 
powers  tnd  authority  conferred  by  it,  with  all  the  jurisdio- 
4ion  and  power  whidi  is  lawful  for  the  Court  of  Chancery  to 
^ezerdse  in  suits  depending  in  the  court,  will  so  mould  the 
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proceedings,  as  to  make  the  decision  binding  and  conclusiTe 
on  the  parties,  except  so  far  as  that  decision  may  be  subject 
to  an  appeal  to  a  higher  tribunal.  In  the  same  section 
which  gives  this  right  of  appeal,  it  is  declared,  that  *'  all 
cases  brought  before  the  Chancellor  under  this  act,  shall  be 
considered  as  depending  in  the  Court  of  Chancery,  and  the 
orders  and  decisions  carried  into  effect,  the  same  as  in  other 
causes  of  equity  jurisdiction." 

It  was  further  suggested  on  the  argument,  that  there  were 
great  embarrassments  in  conducting  the  proceedings  of  d^ 
appeal,  in  a  case  like  this — that  there  are  no  proceedings, 
or  determination  of  the  receivers  recorded,  or  reduced  to 
writing,  and  consequently  nothing  to  be  sent  up  to  the  Chan- 
cellor as  the  foundation  for  any  further  proceedings.  B«t 
as  this  whole  matter  is  under  the  control  of  the  Chancellor, 
there  can  be  no  di£Sculty  in  adopting  such  proceedings  as 
may  be  requisite  to  answer  the  ends  of  justice,  and  the 
object  of  the  statute. 

The  appellant,  in  his  petition  of  appeal,  should  state  Us 
c^ise  fully,  and  the  particulars  in  which  he  is  aggrieved*  3j 
the  answer  of  the  receivers  to  the  petition,  the  issue  will  be 
formally  made  between  the  parties.  If  there  is  no  dispujie 
as  to  the  facts,  the  case  will  be  decided  upon  these  plead- 
ings. If  the  facts  are  controverted,  proof  can  be  taken  in 
the  ordinary  way,  and  the  matter  be  brought  to  a  hearisig 
and  final  determination  accoi'ding  to  the  usual  practice  in 
similar  cases.  It  is  one  of  those  cases  where  the  court  wiH 
provide  for  the  difficulties  as  they  arise.  The  object  of  the 
statute  will  be  attained,  by  disposing  in  a  summary  way,, 
and  with  as  little  expense  as  possible,  of  all  controversies 
which  may  retard  the  final  settlement  of  the  affairs  of  the 
insolvent  institution. 

As  this  is  a  new  case,  let  the  appellants  amend  their  peti- 
tion of  appeal,  if  it  be  necessary,  so  that  their  whole  case 
be  fully  presented — let  a  copy  of  the  petition  be  served  on 
the  receivers,  with  an  order  to  answer  in  twenty  days — txA 
let  the  petitioners  bring  the  appeal  to  a  final  hearing  within 


1852.]     JACKSON  €t  ai.  v.  the  people's  bank. 


20& 


thirty  days  after  answer,  and  on  giving  eight  days  notice }, 
and  on  failure  of  the  petitioners  bringing  the  appeal  to 
hearing,  the  receivers  are  at  liberty  to  have  the  appeal  dis- 
missed, or  to  notice  the  same  for  hearing,  at  their  option. 
Xet  this  be  considered  as  the  practice  of  the  court  in  like 
cases,  until  otherwise  ordered. 
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Andrew  S.  Garb  v.  Selah  Hell  et  d. 

J.  entered  into  a  verbal  agreement  with  M.  that  M.  would  convey  to  J.,  on  tho 
first  of  Angast,  1839,  two  lots  of  land  for  a  consideration  specified.  On  de- 
livery of  the  deed,  J.  should  pay  a  specified  portion  of  the  consideration  money, 
and  give  a  bond  and  mortgage  for  the  residue,  payable  in  five  years ;  or,  pzo- 
vided,  that  by  a  day  specified,  J.  should  put  improvements  on  the  two  lots,  to 
the  value  of  the  cash  payment  specified,  then  M.  agreed  to  take  a  bond  [and 
mortgage  for  the  whole  purchase  money.  J.  entered  under  the  agreement,  went 
into  possession,  and  commenced  building.  No  conveyance  was  made  to  him 
under  the  agreement. 

Subsequently  J.  entered  into  an  agreement  under  seal,  which  bears  date  the 
twenty-ninth  day  of  August,  1839,  in  which,  aft*r  reciting  the  verbal  agreem«Qi 
above,  J.  agrees,  for  a  consideration  specified,  to  convey  to  W.  all  his  right,  title, 
and  interest  in  the  said  lots  of  land,  and  flirther  agrees  te  discharge  M.  fh>m  all 
liability  under  his  contract,  provided  M.  would  convey  the  said  premisea  to  W. 
upon  the  same  terms  he  was  to  convey  to  J. 

On  the  thirteenth  day  of  September  an  attachment  was  issued  against  BC.  ai  ml 
absent  and  absconding  debtor ;  under  this  attachment  the  sheriff  attached  this 
lots  mentioned,  and  all  the  right,  title,  and  interett  of  J.  in  the  eame. 

On  the  twelfth  of  October,  M.  conveyed  the  lots  to  W.  W.  executed  a  mortgtf« 
to  M.,  and  entered.  This  mortgage  was  foreclosed.  M.  was  the  purchaMr^  and 
on  the  twentieth  of  November,  1841,  the  sheriff  executed  to  him  a  deed. 

On  the  eleventh  of  December  M.  conveyed  to  one  of  the  defendants,  H.  H.  went 
into  possession,  finished  the  buildings,  and  put  considerable  improTemmts  oa 
the  lots. 

On  the  twenty-ninth  of  July,  1848,  nearly  four  years  after  the  attachment  wai 
levied,  the  auditors  made  sale  under  the  attachment,  and  conveyed  to  the  eom* 
plainants  the  interest  of  J.  in  the  lots  and  improvements. 

The  bill  prays  that  the  lien  of  J.  be  established,  and  the  complainant  be  deereed 
entitled  to  the  property  by  virtue  of  his  purchase. 

Held — that  the  agreement  of  the  twenty-ninth  of  August  was  a  legal  traatte  of 
all  J.'s  interest  in  the  land,  and  M,'8  consent  was  not  necessary  to  make  tha 
transfer  of  J.'s  interest  complete.  The  agreement  between  J.  and  W.  waa  ooai« 
plete  and  executed. 

If  J.  had  any  interest  euhjeet  to  attachment,  he  had  an  interest  he  could  part  with 
without  M.'s  consent,  and  the  attachment  eubeeqtiently  ieeued  and  levied,  Oieated 
no  lien  upon  the  land. 

If  a  debtor  is  about  to  abscond  from  his  creditors,  and  with  this  knowledge  on  tha 
part  of  the  purchaser,  and  with  the  view  of  aiding  him  to  convert  his  propertj 
into  fiinds,  so  that  he  may  the  more  readily  effect  his  purpose,  he  takes  a  eeft« 
veyanee  of  the  debtor's  property,  he  participatee  in  the  fraud  the  debtor  eoa* 
templates  perpetrating,  and  such  conveyanoe  ie  void  at  againtt  ereditort. 

But  a  debtor  in  failing  circnmstanoes,  or  about  to  abscond,  may  legally  make  a 
conveyance  for  the  porpoee  of  preferring  an  honeet  creditor. 
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Bill  filed  September  eighth,  1843.  The  cause  was  heard 
upon  bill,  answer,  replication,  and  proofs. 

The  material  facts  disclosed  by  the  pleadings  and  evidence, 
are  contained  in  the  Chancellor's  opinion. 

S.  R.  Hamilton  and  W.  Halsted  for  complainant. 

P.  Bentlef  and  P.  D.  Vroom  for  defendants. 

The  Chakcellob.    In  the  early  part  of  1838,  Alfred  F. 
James,  then  of  Jersey  City,  in  the  county  of  Hudson,  made 
a  verbal  agreement  with  the  agent  of  Neal  McLeod,  of  the 
city  of  New  York,  to  this  efiect :  That  McLeod,  on  the  first 
of  Angust,  1839,  would  convey,  by  deed  of  warranty,  to 
James,  two  lots  of  land  in  Jersey  City,  for  the  consideration 
of  eight  hundred  dollars,  for  one  lot,  and  one  thousand  dol- 
lars for  the  other.     On  delivery  of  the  deed  James  should 
pay  two  hundred  dollars  on  each  lot,  and  give  a  bond  and 
mortgage  for  the  residue  of  the  consideration  money,  payable 
in  five  years  from  the  date  thereof,  with  interest  payable 
on  the  first  day  of  May,  in  every  year ;  or,  provided,  by  the 
said  first  of  August,  the  said  James  put  improvements,  by 
building,  on  the  two  lots,  to  the  value  of  two  hundred  dol- 
lars on  each,  McLeod  agreed  to  take  a  bond  and  mortgage 
for  the  whole  purchase  money,  one  thousand  eight  hundred 
dollars,  payable  on  like  terms.    James,  under  this  agree- 
ment, went  into  the  possession  of  the  lots,  and  commenced 
building  dwelling  houses  upon  them,  but  of  what  value,  does 
not  appear,  though  one  of  the  answera  denies  that  they 
were  of  the  value  stipulated  in  the  agreement.    No  con- 
veyance was  made  to  James  under  this  agreement.    On  the 
twenty-ninth  of  August,  1839,  James  and  David  B.  Wake- 
man  entered  into  an  agreement,  under  seal,  and  which  agree- 
ment bears  date  August  twenty-ninth,  1839,  in  which,  after 
ledting  the  verbal  agreement  between  James  and  McLeod, 
James  agrees,  in  consideration  of  the  sum  of  five  hundred 
dollars,  to  convey  to  said  Wakeman  all  his  right,  title,  and 
interest  in  the  said  lots  of  land,  and  further  agrees  to  dis- 
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charge  the  said  McLeod  from  all  liabily  under  his  contract, 
provided  McLeod  would  convey  the  said  premises  to  Wake- 
man  upon  the  same  terms  and  conditions  specified  and 
agreed  upon  in  their  said  verbal  agreement. 

On  the  thirteenth  day  of  September,  1839,  an  attachment 
was  issued  out  of  the  Common  Pleas  of  the  county  of  Bergen, 
against  McLeod  as  an  absconding  debtor.  Under  this  at- 
tachment the  sheriff  attached  this  land,  and  all  the  estate, 
right,  and  interest  of  Alfred  F.  James  in  the  same,  and  the 
same  was  inventoried  and  ^praised  at  four  thousand  dollars. 

On  the  twelfth  day  of  October,  McLeod  conveyed  the  Mb 
in  question  to  Wakeman,  and  on  the  twenty-first  of  the  sane 
month,  Wakeman  and  wife  executed  to  McLeod  a  mortgage 
to  secure  Wakeman^s  bond  of  one  thousand  eight  handled 
dollars.  Wakeman  entered  into  possession,  and  expendcld 
several  hundred  dollars  upon  the  buildings  which  had  been 
partly  erected  by  James. 

In  the  term  of  April,  1841,  of  this  court,  a  foreclome 
suit  was  commenced  on  the  mortgage  against  Wakeman  aafl 
wife,  as  the  only  defendants.  A  decree  was  obtained,  and 
under  it  the  property  was  sold.  McLeod  purchased  it  tor 
the  amount  of  the  decree,  two  thousand  one  hundred  and  silty 
dollars,  and  on  the  twentieth  of  November,  1841,  the  sherAT 
executed  and  delivered  to  him  a  deed. 

On  the  eleventh  of  December,  1841,  McLeod  conveyed  to 
one  of  the  defendants,  Selah  Hill,  the  consideration  express- 
ed in  the  deed  being  two  thousand  and  two  hundred  doUarB. 
Hill  went  into  possession,  finished  the  buildings,  and  has 
put  considerable  improvement  on  the  lots. 

On  the  twenty-ninth  of  July,  1843,  nearly  four  years  after 
the  attachment  was  levied,  the  auditors  made  sale  under  tiie 
attachment,  and  conveyed  to  the  complainant  the  interest  of 
James  in  the  lots  and  improvements,  for  the  sum  of  forty- 
one  dollars. 

The  bill  prays,  that  the  lien  which  existed  on  the  said 
lots  in  favor  of  the  said  James  may  be  established,  and  tiie 
complainant  be  decreed  entitled  to  the  same,  by  virtue  of 
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hie  purohaee,  the  complainant  sabmitting  to  sach  terms,  &<i,, 
as  the  eoart  may  direct. 

McLeod  being  deceased,  his  executors  were  made  parties 
defendants  to  the  bill,  and  they  and  Selah  Hill  have  seve- 
rally answered.  The  cause  comes  up  now  for  final  hearing 
upon  the  pleadings  and  proofs. 

The  complainant  has  failed  to  establish  the  fact  that  the 
agreement  between  James  and  Wakeman,  of  the  twenty- 
ninth  of  August,  was  antedated.    Hill  denies  fully  all 
knowledge,  information,  or  belief  that  it  is  so,  and  clears 
his  conscience  of  any  participation  in  a  fraud,  if  any  was 
practiced,  in  that  transaction.    Tlie  agreement  is  produced. 
Tiiere  is  nothing  suspicious  on  the  face  of  it.     It  is  proved 
to  be  in  the  hand-writing  of  the  subscribing  witness,  B.  J. 
Vaiicleve,  Esq.,  counsellor  at  law,  since  deceased.    If  it 
was  antedated,  the  only  object  must  have  been  to  represent 
the  transaction  as  prior  in  point  of  time  to  the  issuing  of 
the  attachment,  so  as  to  prevent  James'  interest  being 
affected  by  a  lien  in  consequence  of  that  proceeding.    This 
is  charged,  by  the  bill,  to  have  been  the  object  the  parties 
had  in  view.     But  it  is  proved  that  Mr.  John  Cassedy,  who 
was  the  agent  of  McLeod,  and  then  residing  at  Hackensack, 
reeeived  by  the  hands  of  Wakeman,  a  letter  addressed  by 
James  to  Mr.  Cassedy,  informing  him  of  the  agreement  with 
Wakeman.    The  letter  is  produced,  and  bears  date  the 
twenly^ninth  of  August,  and  Mr.  Cassedy's  impression  is  he 
received  it  either  the  day  after,  or  a  few  days  after  its  date. 
It  appears  also  in  evidence,  that  on  the  twenty-ninth  of 
August,  James  confessed  a  judgment  to  Wakeman  and  his 
brother,  thus  showing  that  on  that  day  they  had  transactions 
together  in  reference  to  accounts  previously  existing  be- 
tween them.    There  is  no  circumstance  proved,  from  which 
the  inference  can  fairly  be  drawn,  that  the  agreement  was 
not  executed  on  the  day  it  bears  date. 

Bat  it  is  insisted  by  the  bill,  and  also  by  counsel  in  argu- 
meaty  that  even  if  the  said  agreement  was  executed  prior  to 

the  isaiing  and  serving  the  attachment,  it  did  not  amount  to 

>t  Bale  and  conveyance  in  presenti,  of  the  right,  title  and  in- 
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terest  of  James  in  the  premises,  but  was  merely  an  executory 
contract  binding  James  to  convey  the  same,  provided  McLeod 
would  agree  to  the  substitution  of  Wakeman  in  the  place  of 
James ;  and  the  bill  charges  that  McLeod  did  not  consent  to 
the  substitution  until  after  the  service  of  the  attachment. 
It  is  true,  the  only  evidence  as  to  the  time  when  McLeod 
first  consented  to  the  substitution,  was  when  he  executed 
the  deed,  which  was  a  short  time  after  the  attachment  was 
issued.  But  McLeod  being  dead,  it  was  not  in  the  power 
of  the  defendants  to  show  when  his  consent  was  first  given* 
But  I  do  not  consider  this  material.  The  agreement  of  the 
twenty-ninth  of  August,  was  a  legal  transfer  of  all  James' 
interest  in  the  land.  He  sold  his  interest  for  the  sum  of 
five  hundred  dollars.  There  was  nothing  further  for  him 
to  do,  and  no  conveyance  for  him  to  execute.  McLeod's 
consent  was  not  necessary  to  make  the  transfer  of  James' 
interest  complete.  It  is  true  Wakeman  might  not  have  been 
able  to  compel  McLeod  to  execute  to  him  a  deed  upon  the  ex- 
act terms  stipulated  by  the  agreement ;  though  he  might  have 
got  the  full  benefit  of  it  by  paying  the  consideration,  if 
McLeod  refused  to  take  his  bond  and  mortgage  as  a  8ubsti<- 
tute  for  James'.  The  agreement  between  James  and  Wake- 
man was  complete  and  executed.  Suppose  McLeod  had  re* 
fused  to  execute  the  agreement  with  Wakeman,  Wakeman 
could  not  have  recovered  the  five  hundred  dollars  back 
again  from  James.  And  if  James  had  enforced  against 
McLeod  the  execution  of  the  agreement,  James  would  have 
been  a  trustee  for  Wakeman.  If  James  had,  by  virtue  of 
his  agreement  with  McLeod,  any  interest  that  was  subject  to 
attachment,  he  had  an  interest  he  could  part  with  without 
McLeod's  consent.  If,  therefore,  the  agreement  was  bona 
fide,  and  for  a  valuable  consideration,  the  attachment  subse- 
quently  issued  and  levied,  created  no  lien  upon  the  land. 

But  it  is  further  insisted  that  this  agreement  is  void,  be- 
cause it  was  made  and  executed  by  James  on  the  eve  of  his 
absconding  from  his  creditors,  in  a  state  of  insolvency,  and 
for  the  purpose  and  object  of  putting  his  interest  in  the 
said  property  out  of  the  reach  of  his  creditors ;  and  the  bill 
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charges,  that  at  the  time  Wakeman  was  embarrassed  in  his 
circumstances,  and  unable  to  pay,  and  never  did  pay  James 
the  consideration  mentioned  of  five  hundred  dollars. 

If  the  agreement  was  made  by  James  for  the  purpose  of 
defrauding  his  creditors,  and  Wakeman  entered  into  the 
agreement  to  aid  him  in  such  purpose,  the  agreement  is 
void,  no  matter  whether  Wakeman  paid  him  a  full  conside- 
ration or  not.    A  deed  executed  for  the  purpose  of  defeat- 
ing creditors,  in  which  purpose  the  grantee  participates,  is 
void,  even  though  a  full  consideration  is  paid.    So,  if  a 
debtor  is  about  to  abscond  from  his  creditors,  and  with  this 
Icnowledge  on  the  part  of  the  purchaser,  and  with  the  view 
of  aiding  him  to  convert  his  property  into  funds,  so  that  he 
xxiaj  the  more  readily  effect  his  purpose,  he  takes  a  con- 
"v^eyance  of  the  debtor's  property,  he  participates  in  the  fraud 
"^lie  debtor  contemplates  perpetrating,  and  such  conveyance 
X8  void  as  against  creditors.     (Sexton  v.  Wheaton^  1  Am. 
JLeading  Cases,  64-65.)    A  deed  must  not  only  be  for  a  full 
c»n8ideration,  but  it  must  be  bona  fide,  if  existing  creditors 
sure  affected  by  it.    {Story^s  Eq.  sec.  369,  and  cases  there 
edited.)    This  is  very  different  from  a  debtor  in  failing  cir- 
c^umstances,  or  about  to  abscond,  making  a  conveyance  for 
^le  purpose  of  preferring  an  honest  creditor.    This  he  may 
legally  do.     {Story's  Eq.  §  370.)    The  allegation,  that 
"Wakeman  did  not  pay  any  consideration  is  not  proved,  or 
sustained  by  any  circumstance  giving  the  slightest  ground 
for  such  an  inference.    The  complainant  might  have  made 
^Wakeman  a  defendant,  and  have  had  the  benefit  of  a  dis- 
covery from  him,  or  he  could  have  used  him  as  a  witness. 
It  was  not  necessary  for  Selah  Hill  to  sustain  his  title,  ex- 
cept by  his  denial  of  any  participation  in  the  alleged  fraud, 
CTen  if  a  fraud  in  the  transaction  between  James  and  Hill 
could  affect  Hill's  title,  until  the  complainant,  by  some  evi- 
dence, impeached  that  transaction.    If  there  was  any  thing 
in  the  fact  of  James'  absconding  so  soon  after  his  making 
the  agreement  with  Hill,  as  to  make  it  necessary  for  the 
defendant,  Hill,  to  show  that  Wakeman  was  not  in  embar- 
grassed  circumstances,  as  charged  in  the  bill,  and  that  he  did 
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pay  a  valuable  consideration,  which  the  bill  denies  the  com- 
plainant has,  by  testimony  introduced  by  himself,  relieved 
the  defendant  of  the  necessity  of  making  such  proof. 

Samuel  Gassedy,  Esq.,  a  witness  on  the  part  of  the  com- 
plainant, testifies,  that  although  Wakeman  was  sued  about 
this  time,  he  had  "  a  good  deal  of  means."  "  He  carried 
on  a  good  deal  of  business,  and  had  always  considerable 
means  in  his  hand,  and  has  still."  And  the  complainant  re« 
calling  his  attention  to  this  matter,  on  a  re-examination,  he 
says,  **  From  what  I  knew  of  Mr.  Wakeman's  circumstances, 
I  supposed  Mr.  Wakeman  could  pay  the  sum  of  five  hundred 
dollars  at  that  time."  And  in  further  reply  to  interrogate* 
ties  of  complainant,  he  says,  "  I  don't  know  what  Mr.  James 
made  that  paper  for ;  I  think  it  is  probable  that  Mr.  Wake- 
man had  Mr.  James  charged  with  the  lumber  to  build  those 
houses  with,  and  that,  together  with  his  liability  as  bail  of 
Mr.  Wakeman  for  Mr.  James,  deponent  thinks  were  the 
inducements  to  make  the  paper  Exhibit  B  (which  is  the 
agreement)  on  the  part  of  defendants."  With  this  evidence 
on  the  part  of  the  complainant,  Hill  was  entirely  relieved 
from  any  necessity  of  proving  any  thing  as  to  the  conside- 
ration between  Wakeman  and  James,  or  the  pecuniary  cir- 
cumstances of  James  at  that  time. 

With  this  view  of  the  case,  it  is  unnecessary  for  me  to 
decide  other  questions  discussed  on  the  argument — whether 
the  nature  of  James'  interest  in  the  land  was  such  as  is  sub- 
ject to  attachment? — whether  the  attachment  in  the  form  it 
was  made,  the  return  being  of  all  his  interest  in  the  land,  and 
not  in  the  agreement  with  McLeod,  and  the  appraisement 
being  of  the  land,  was  an  attachment  of  James'  interest  in 
the  agreement  ? — or  the  more  important  question :  whether, 
if  the  agreement  between  James  and  Wakeman  was  ante- 
dated, and  the  deed  between  them  made  to  defeat  and  de- 
fraud creditors,  the  title  of  the  defendant,  Hill,  is  affected 
by  such  fraud  under  the  peculiar  circumstances  of  this  case? 

There  is  no  peculiar  equity  in  the  complainant's  case. 
He  was  the  attorney  of  the  plaintiffs  in  attachment    He 
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purchased  this  property  on  speculation,  with  full  knowledge 
of  all  the  facts,  and  at  a  mere  nominal  price. 

The  defendant  is  a  bona  fide  purchaser,  for  a  full  conside- 

Jiition,  and  wiAout  notice  of  any  of  the  facts  and  circum- 

sstanoes  alleged  by  the  complainant  as  impugning  his  title. 

JBe  ezerdsed  all  the  diligence  and  care,  that  the  most  can* 

^ous  and  prudent  man  could  do  in  making  a  purchase.    He 

3riiade  inquiry  as  to  matters  not  on  record,  to  the  sources 

^#Tom  whence  information  could  be  derived,  and  employed 

^2ompetent  counsel  to  examine  the  title  and  prepare  the 

<3eed8.    He  has  put  expensive  improvements  on  the  pro- 

^perty»  and  in  the  most  public  manner,  and  without  a  hint 

.Oom  any  one,  that  his  title  could  be  questioned,  and  this 

-wg^BS  done  in  the  very  neighborhood  where  the  complainant, 

-«i^ho  was  the  attorney  for  the  plaintiffs  in  the  attachment, 

^pesided. 

The  bill  must  be  dismissed  with  costs. 


U 
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Eldsabbth  Scott  v.  Philip  Gamblb  and  Wife. 

iSiM  doctrine  as  laid  down  by  Sir  Bdward  Sagden,  in  reforence  to  the  inpapaeity 
•f  a  penon,  in  the  exerciie  of  his  duty  as  trustee,  becoming  the  parchaaer  of 
the  property  of  his  ctttui  que  trutt  has  always  been  recognised  as  the  law  in 
•New  Jersey. 

An  executor  selling  land,  in  the  execution  of  a  trust  expressed  in  »  will,  aithar  at 
public  or  at  private  sale,  or  under  an  order  of  the  court,  cannot  either  dhrvetly 
or  through  the  agency  of  another,  become  the  purchaser,  or  interettad  in  the 
purchase  of  such  sale. 

7^  rule,  as  recognised  by  Chancellor  Kent,  in  Davout  r.  Fanning  and  odk^rt,  2 
Jphnt,  Ch.  R.  252,  adopted  in  the  broadest  extent 

'1iii<M  one  intermarried  with  a  widow  who  was  the  executrix  of  her  lala  hnsbaad, 
and  who  had  proved  and  taken  upon  herself  the  execution  of  the  w& :  J7«l<^ 
that  by  his  marriage  hjs  assumed  all  the  re^onsibilities  which  daTolvtd  spoo 
his  wife  as  executrix,  and  tho  rule  as  stated  above  would-be  applicable  to  bim. 

But  where  it  appears  that  the  complainant  received  the  purchase  monay  with  a 
full  knowledge  of  the  facts,  and  deliberately  ratified  the  sale,  tctlA  a  kmowUige 
of  the  fact,  wAieh  would  avoid  the  tale,  it  is  a  bar  to  any  relief  whieh  this  eovrt 
might  otherwise  have  afforded. 

Where  a  bill  was  filed  against  defendants  ae  truHeee,  and  as  the  repretomimikfm  d 
a  testator,  in  their  repreeentative  character;  and  the  prayer  of  the  bill  waf  in 
eoaformity  thereto,  the  complainant  is  entitled  to  an  account  in  that  aa|Let 
only. 

Bill  filed  on  the  seventeenth  day  of  May,  1849.  The  bill 
states,  that  Leonard  Scott,  late  of  the  oity  of  Trentoni  and 
county  of  Hunterdon,  now  county  of  Mercer,  duly  made 
and  published  his  last  will  and  testament  in  writing,  bearing 
date  on  the  fifth  day  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-six,  which  was  exe- 
cuted and  attested  as  by  law  is  required,  for  passing  real 
estate  by  devise,  and  thereby,  after  directing  all  his  just 
debts  to  be  paid,  and  after  giving  to  his  wife  Lucretia  all 
his  household  furniture  and  three  hundred  dollars  in  money, 
did  furdier  devise,  as  follows,  to  wit :  "I  give  and  deyise 
onto  my  four  children,  namely,  Leonard|M.  Scott,  Henrietta 
Ann  Scott,  Elizabeth  Scott,  and  Amanda  Scott,  each  one  lot 
of  land,  being  part  of  my  lot  of  land  and  real  estate,  sitoatc 
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in  the  city  of  Trenton  aforesaid,  to  be  severally  laid  off 

agreeably  to  the  annexed  plan.    That  is  to  say,  (1)  unto  the 

said  Leonard  M.  Scott  in  said  plan,  part  called  lot  No.  1 

^one,)  fronting  one  hundred  and  two  feet,  more  or  less,  on 

Ihe  east  side  of  Green  street,  and  twenty-three  feet  on  the 

southerly  side  of  Academy  street,  and  bounded  by  a  lot  of 

Thomas  Ryall,  lot  No.  2  and  others,  with  my  dwelling  house 

«aid  other  buildings  thereon ;  (2)  unto  the  said  Henrietta 

jknn  Scott,  lot  No.  2  (two,)  fronting  eighty-eight  feet  on 

said  Academy  street,  and  extending  from  thence  at  right 

angles  thereto,  southerly,  the  same  width,  by  and  between 

said  lot  No.  1  and  lot  No.  3  to  the  rear  line,  or  land  of 

Samuel  S.  and  Thomas  J.  Stryker  and  others ;  (3)  unto  the 

said  Elizabeth  Scott,  lot  No.  3  (three,)  fronting  eighty-eight 

:Ceet  on  said  Academy  street,  and  extending  from  thence  at 

'^ght  angles  thereto,  the  same  width,  by  and  between  said 

lot  No.  2  and  lot  No.  4,  to  the  said  rear  line  or  land  of  said 

Stryker  and  Philemon  Dickinson;  and  (4)  unto  the  said 

^Amanda  Scott,  lot  No.  4  (four,)  fronting  eighty-eight  feet 

^Dn  said  Academy  street,  and  extending  from  thence  at  right 

^uigles  thereto  the  same  width  by  and  between  said  lot  No. 

^  and  lot  No.  5,  to  said  rear  line  or  said  land  of  Strykers 

^md  Dickinson,  and  the  African  Burjring.    To  have  and  to 

liold  in  severalty  as  aforesaid,  and  to  their  heirs  and  assigns 

^Respectively,  forever ;  but,  nevertheless,  to  be  in  the  use  and 

enjoyment  of  my  said  wife,  to  wit:  the  said  lot  No.  1,  with 

"ttfae  buildings  thereon,  during  her  natural  life,  and  to  be  in 

lieu  of  dower  in  all  my  real  estate,  and  also  the  like  use  of 

^the  said  lots  No.  2,  3  and  4,  until  my  said  daughters  shall 

'^^epectively  arrive  at  the  age  of  twenty-one  years ;  but  in 

any  of  my  said  children  should  depart  this  life  before 

le,,  she,  or  they  should  attain  such  age,  and  without  lawful 

le,  then  I  give  and  devise  such  lot  or  lots  to  the  survivors 

^f  survivor  of  them,  equally  to  be  divided,  and  to  his,  her, 

^»r  iheir  heirs  and  assigns  respectively  forever." 

'*  4th.  I  direct  and  authorize  my  executrix  herein  named, 
^sell  and  dispose  of,  at  her  discretion,  all  the  residue  of 
.My  odd  lot  of  land  and  real  estate,  in  said  plan  called  Tot 
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No.  5  (five,)  and  situate  in  said  city,  bounded  by  said 
Academy  street,  Montgomery  street,  the  Friends'  Burying 
Ground,  and  said  lot  No.  4,  for  the  best  price  that  may  be 
obtained  therefor,  and  to  execute  good  and  sufiScient  title 
or  titles  for  the  same  in  fee  simple,  and  the  net  proceeds  of 
such  sale  or  sales,  to  put  and  keep  out  at  interest  on  real 
security,  free  of  incumbrance,  and  the  interest  thereof  I  give 
to  my  said  wife,  until  my  youngest  child  living  shall  be  of 
age,  and  then  the  principal  sum  I  give  to  my  said  wife  and 
four  children,  or  the  survivors  of  them,  equally  to  be 
divided. 

"  5th.  I  give  and  bequeath  unto  my  said  three  daughterVi 
Henrietta  Ann  Scott,  Elizabeth  Scott  and  Amanda  Scott, 
the  simi  of  two  thousand  dollars,  meaning  the  principal  som 
mentioned  in  a  certain  bond  which  I  hold,  together  with 
the  mortgage  securing  the  payment  and  interest  thereof, 
and  the  policy  of  insurance  as  assigned  to  me;  and  in  caee 
the  said  sum,  or  any  part  thereof,  should  be  paid,  the  same 
again  to  be  put  and  kept  at  interest,  on  like  security,  by  mj 
executrix ;  but  the  interest  thereof,  always  I  give  to  my  said 
wife,  until  my  youngest  child  living  shall  attain  the  age  of 
eighteen  years,  and  the  said  two  thousand  dollars  to  be 
equally  divided  amongst  my  said  three  daughters,  or  tbe 
survivors  of  them. 

''  6th.  I  give  unto  my  said  wife,  all  the  residue  of  mj 
estate. 

'<7th.  I  nominate  and  appoint  my  said  wife,  Locretia 
Scott,  executrix  of  this  my  last  will  and  testament,  and  in 
whose  care  and  protection  I  leave  my  said  children,  and  I 
hereby  desire  and  enjoin  upon  her  to  educate  and  support 
them  during  their  minorities  respectively,  in  a  decent  woA 
suitable  manner,  for  which  purpose  it  is  my  intention  to  pro- 
vide her  the  means,  as  well  as  for  the  support  of  herself,  b«t 
the  same,  or  any  bequest  herein  given  her,  to  be  in  no  wi^ 
subject  to  the  control,  support  or  liabilities  of  any  fatnre 
husband,  (in  case  she  should  marry  again,)  to  the  prejndioo 
of  my  said  children,  but  all  powers  to  remain  in  her,  not- 
withstanding such  coverture ;  and  in  case  of  her  dooetpd 
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before  my  youngest  child  living  shall  be  of  age  as  aforesaid, 
then  I  give  all  the  rents,  uses,  and  interest  of  my  real  estate, 
and  money  put  out,  as  given  to  her,  unto  such  person  as  she 
may  appoint  by  will  or  otherwise,  or  in  default  thereof,  to 
the  oldest  of  my  said  daughters  living,  to  be  applied  to  the 
mpport  and  education  of  my  said  children  in  like  manner, 
as  herein  I  have  provided  and  desired  my  wife  to  support 
and  educate  them,  as  in  and  by  this  said  will,  reference 
being  thereto  had,  will  more  fully  and  at  large  appear." 

That  the  said  testator,  Leonard  Scott,  departed  this  life 
on  or  about  the  first  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-six,  without 
having  revoked  or  altered  his  said  will,  and  leaving  com- 
plainant and  Amanda  Scott,  Henrietta  Scott  and  Leonard 
Soott,  his  children,  him  surviving.     And,  therefore,  the  said 
Lucretia  Scott,  the  executrix  of  the  said  will  named,  duly 
proved  the  said  will,  and  undertook  the  burthen  of  the  exe- 
cution thereof,  and  by  virtue  thereof  possessed  herself  of 
the  personal  estate  and  effects  of  the  said  testator,  to  an 
amount  greatly  more  than  sufficient  to  pay  and  satisfy  his 
funeral  expenses,  just  debts,  and  also  entered  into  the  pos- 
session of  the  freehold  and  leasehold  estates  of  the  said 
testator,  or  into  the  receipt  of  the  rents  and  profits  thereof. 
That  at  the  time  of  the  death  of  her  father,  the  said  tes- 
tator, the  complainant  was  an  infant,  under  the  age  of 
twenty-one  years,  and  that  she  did  not  arrive  at  the  age  of 
tventy-one  years  until  the  fourteenth  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-five. 
That  the  said  Lucretia  Scott,  executrix  as  aforesaid,  on  or 
ibout  the  first  of  February,  one  thousand  eight  hundred  and 
forty-one,  married  one  Philip  Gamble,  and  that  after  her 
suurriage  with  the  said  Philip  Gamble,  the  conduct  of  the 
ind  Lucretia,  the  said  executrix,  towards  complaiuant  and 
the  other  legatees,  became  changed,  and  a  course  of  pro- 
oeediugs  adopted  to  place  as  much  of  the  property  of  the 
wid  testator,  within  the  power  and  under  the  control  of  the 
•W  Philip  Gkunble,  as  possible,  and  to  the  detriment  of 
c^lainant,  and  the  other  children  of  the  said  testator. 
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That,  with  the  view  of  beuefitting  the  said  Philip  Gkonble 
and  the  said  Lucretia,  at  the  expense  of  complainant  and 
her  sisters,  the  said  Lucretia,  by  virtae  of  the  discretion  rt- 
posed  in  her  by  the  said  will  of  the  said  testator,  pretended 
to  sell  and  dispose  of  all'the  residue  of  the  lot  of  land  and 
real  estate  in  said  plan  called  lot  No.  5  (five,)  and  situate  la 
the  said  city  of  Trenton,  bounded  by  said  Academy  slreat, 
Montgomery  street,  the  Friends'  burying  ground,  and  lot 
No.  4. 

That  the  said  Lucretia,  the  executrix  as  aforesaid,  insteidi 
of  selling  the  said  real  estate  fairly  and  6<ma  fide  for  the 
best  ^ce  that  could  be  obtained  for  the  same,  entered  into 
a  conspiracy  or  agreement  with  the  said  husband,  Philip 
Ctamble,  to  enable  him  to  obtain  the  said  real  estate  nt  • 
sum  much  below  its  real  value,  and  to  have  the  title  to  said 
reflil  estate  for  the  benefit  of  the  said  Philip  Gamble  and  faia 
said  wi£e  Lucretia,  the  said  executrix.  She,  the  said  Lueretui 
Oamble,  as  the  executrix  of  the  said  testator,  Leonard  Sootfe, 
united  with  her  said  husband,  Riilip  (Gamble,  in  a  deed, 
whereby,  for  the  pretended  consideration  of  the  som  of 
eight  hundred  and  thirty-one  dollars,  recited  to  hare  bam 
paid  by  one  Thomas  Gordon,  to  the  said  Philip  Gamble  audi 
Lucretia  his  wife,  executrix  as  aforesaid,  they  conveyed  tai 
the  said  Thomas  Gordon,  on  or  about  the  twentieth  day  of 
July,  in  the  year  of  our  Lord  one  thousand  eight  hundiei 
and  forty-three,  all  ihe  said  real  estote  above  mentioneit* 
and  described  as  lot  No.  5  (five,)  except  the  buildings  there- 
on, in  fee  simple. 

That  although  the  said  deed  of  conveyance  bears  date  ra 
the  twentieth  day  of  July,  in  the  year  aforesaid,  yet  Hat 
the  same  was  not  acknowledged  until  the  twenty-fifth  daj  ef 
the  same  month,  when  it  was  acknowledged  before  Stacj€k 
Potts,  Esquire,  as  a  master  in  chancery,  and  who  is  also  tti 
only  subscribing  witness  to  the  said  deed. 

That  in  the  sanns  twenty-fifth  day  of  July,  in  the 
aforesaid,  the  said  Thomas  Gordon  reconveyed  the 
premises  back  to  the  said  Philip  Gamble,  for  a  oonsidefrntMl 
recited  in  the  said  deed  to  be  the  sum  of  eight  hundrecl  \ 
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two  dollars,  and  that  the  said  last  mentioned  deed  was  also 
acknowledged  before  the  said  Stacy  G.  Potts,  Esquire,  on 
the  same  day,  and  who  was  also  the  only  subscribing  witness 
to  this  deed.  The  bill  charges  these  deeds  to  be  mere  con- 
trivances of  the  said  Philip  Gamble  and  Lucretia  his  wife, 
itirho  was  executrix  of  the  said  Leonard  Scott,  to  evade  that 
salutary  rule  of  law  and  equity,  which  prohibits  an  execu- 
'ftrix  purchasing  any  of  the  estate,  which  she  is  directed  un- 
der tiie  will  to  sell,  and  that  the  said  deeds  are  fraudulent 
mnd  void  as  against  her. 

That  no  money  was  paid  by  the  said  Thomas  Qordon  to 
the  said  Philip  Gamble  and  Lucretia  Scott,  at  the  executing 
the  md  deed  so  made  to  him  as  aforesaid,  and  that  no  mo- 
:xiey  was  paid  by  the  said  Philip  Gamble  to  the  said  Thomas 
<jordon,  at  tilie  time  of  the  execution  of  the  said  deed  from 
the  said  Thomas  Gordon  to  the  said  Philip  Gamble,  on 
amount  of  tiiie  consideration  money  mentioned  in  said  deed. 
That  upon  the  wd  sale  so  made  by  the  said  Thomas  Gor- 
don to  the  said  Philip  Gamble,  the  said  Philip  Gamble  exe- 
<mted  a  mortgage  on  said  premises  to  said  Thomas  Gk>rdon, 
for  the  sum  of  eight  hundred  and  two  dollars  and  fifty  cents, 
to  secure  the  payment  of  three  several  bonds,  conditioned 
for  the  payment  of  two  hundred  and  sixty-seven  dollars  and 
Mty  cents  each,  and  two  of  which  said  bonds  were  delivered 
to  Caleb  S.  Green,  Esquire,  for  the  benefit  of  complainant 
and  her  sister  Amanda  Scott,  and  that  the  said  Caleb  S. 
Green  afterwards  collected  the  said  two  bonds,  and  paid 
over  the  amount  thereof  to  complainant  and  her  said  sister 
Amanda,  respectively,  and  the  remaining  bond  the  said 
Philip  Gamble  delivered  to  Messrs.  Titus  &  Brother,  of  the 
dtf  of  Trenton,  in  payment  or  discharge  of  a  store  account 
due  to  them  by  the  said  Philip  Gkunble. 

That  the  said  sale  so  made  by  the  said  Philip  Gkimble  and 
Lucretia  his  wife,  executrix  of  Leonard  Scott,  to  the  sai$}, 
Thomas  Gordon,  wa^  not  a  sale  for  the  best  price  that  coul^ 
hiji^e. been' obtained  for  the  same,  and  that  they  well  knew 
thit  a  much  largjsr  sum  could  have  been  obtained  for  i^ 
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same  upon  a  fair  public  sale  thereof,  than  the  said  sam  of 
eight  hundred  and  thirty-one  dollars,  and  that  the  said  lot 
number  fi^e  was,  at  the  time  of  the  said  sale  to  the  said 
Thomas  Gk>rdon,  worth  the  sum  of  fifteen  hundred  dollars. 

That  the  said  Lucretia  Gamble  told  the  complainant  that, 
before  the  said  sale,  that  Mr.  Titus  had  offered  her  fifteen 
hundred  dollars  for  said  lot,  but  that  she,  the  said  Lucretia, 
would  rather  that  Gamble  should  hare  the  lot ;  and  that 
complainant  replied  that  she  would  rather  that  her  mother 
should  keep  the  lot  and  not  sell  it. 

That  the  said  Philip  Gamble  has,  since  the  said  pretended 
sale  to  said  Thomas  (Gordon,  repeatedly  admitted  that  he, 
Gamble,  had  bought  the  said  lot  at  the  said  public  sale,  and 
not  the  said  Gordon ;  and  upon  the  said  Philip  Gamble's 
being  told  by  a  person  who  was  able  to  purchase  said  lot, 
that  if  he  had  known  it  would  haye  gone  off  so  cheap,  he 
would  have  purchased  said  lot,  the  said  Philip  Gamble  re* 
plied,  no,  you  could  not  have  bought  it,  for  Gordon  bought 
it  for  me. 

That  the  said  Thomas  Gordon  never  took  possession  of 
the  said  lot  number  five,  under  his  said  deed,  but  that  the 
same  was,  at  the  time  of  the  said  sale,  in  the  possession  of 
the  said  Philip  Gamble,  and  remained  in  his  possession  or 
the  possession  of  his  tenants  ever  since,  with  the  exception 
of  a  very  small  part  thereof,  which  he  conveyed  on  or  about 
the  sixth  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-eight,  to  one  William  C.  Beatty, 
for  the  consideration  of  four  hundred  dollars,  and  took  a 
mortgage  on  the  same  for  the  consideration  money,  or  a 
great  proportion  thereof. 

That  the  said  Philip  Gamble  hath,  from  the  time  of  the 
pretended  sale  to  the  said  Thomas  Grordon,  always  received 
the  rents,  issues,  and  profits  of  the  said  premises,  with  the 
exception  of  that  part  thereof  so  sold  to  said  William  C. 
Beatty,  from  the  time  of  the  said  sale  to  said  Beatty. 

That  the  said  Lucretia  Gamble,  executrix  of  said  Leonard 
Scott,  did  not,  on  the  sale  of  said  lot  number  five,  put  out 
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%i  interest  on  real  security,  the  net  proceeds  of  the  sale  of 
the  said  lot  nnmber  five,  but  wholly  neglected  so  to  do. 

That  on  or  about  the  first  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty,  and  while  com- 
plainant was  a  minor,  and  of  the  age  of  only  eighteen  years, 
the  said  Lucretia  Gamble  sent  the  book  of  complainant,  in 
which  was  entered  the  amount  of  money  which  was  deposited 
to  her  credit  in  the  Savings  Fund  of  Philadelphia,  to  the 
Saving  Fund  Institution  at  Philadelphia,  for  the  purpose  of 
drawing  out  the  moneys  to  which  she  was  entitled,  but  the 
ofBoers  of  the  said  institution  declined  to  pay  the  said  money 
to  the  said  Lucretia,  and  the  said  Lucretia  thereupon  di- 
rected and  requested  complainant  to  go  to  Philadelphia  and 
draw  put  of  said  Saving  Fund  Institution  the  amount  of 
money  she  had  there  deposited  to  her  credit,  and  persuaded 
and  induced  her  to  loan  the  said  money,  amounting  to  the 
sum  of  two  hundred  and  eighty-seven  dollars,  under  pretence 
that  she  desired  to  improve  the  said  lot  number  five,  by 
building  thereon.  And  complainant  believing  that  her  mo- 
ther, as  the  executrix  of  her  said  father,  wished  to  improve 
said  lot  number  five,  for  the  mutual  benefit  of  herself  and 
her  children  by  the  said  testator,  loaned  to  her  the  said  sum 
of  two  hundred  and  eighty-seven  dollars,  and  the  said  Lu- 
cretia expended  the  same  in  the  purchase  of  materials  for 
building  two  dwelling  houses  on  said  lot  number  five,  and  in 
building  the  same ;  and  the  said  Lucretia  Gamble  and  her 
said  husband  Philip  Gktmble,  after  the  said  two  houses  were 
built  on  said  lot,  took  possession  of  said  houses^  and  i*ented 
them  out  and  received  the  rents  thereof,  and  they  still  claim 
possession  of  said  houses ;  and  the  said  Lucretia  Gamble  and 
Philip  Gamble  have  not,  nor  hath  cither  of  them,  returned  to 
her  the  money  obtained  from  her  by  said  Lucretia,  in  the 
manner  aforesaid. 

That  the  said  Leonard  M.  Scott  and  Henrietta  Ann  Scott, 
tiro  of  the  legatees  in  the  said  will  of  the  said  testator 
named,  departed  this  life  under  age,  and  without  issue,  leav- 
ing the  complainant  and  her  said  sister  Amanda  Scott  them 
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stirviving,  and  thereby  the  legacies  in  said  will  beqneaihod ; 
to  said  Leonard  M.  Scott  and  Henrietta  Scott,  vested  in  tbd . 
said  Amanda  Scott  and  complainant. 

The  bill  fnrther  charges  that  the  said  sale  made  by  tb^ 
said  Philip  Gamble  and  Lucretia  Gamble,  executrix  of  Lee* 
nard  Scott,  to  the  said  Thomas  Gordon,  was  not  b<ma  jUk^ 
and  was  not  for  a  fnll  and  fair  consideration,  and  was  not  for 
as  much  as  conld  have  been  obtained  therefor;  and  that  the 
said  lot  of  land  might  have  been  sold  for  a  much  larger 
amount  of  money,  but  for  the  default,  neglect,  and  contri- 
vance adopted  by  the  said  Philip  Gamble  and  Lucretia  Otuth 
ble,  to  enable  the  said  Philip,  through  the  instrumentality  of 
the  said  Thomas  Gordon,  to  obtain  the  title  to  said  lot,  for 
a  little  more  than  half  its  real  value. 

And  that  the  said  Thomas  Gk>rdon  only  acted  as  the  kgent 
of  the  said  Philip  Gamble  and  Lucretia  his  wife,  to  enable . 
them  to  obtain  the  title  to  said  lot  by  indirect  means,  be- 
cause the  law  would  not  allow  the  said  Philip  Gamble  aod 
Lpcretia  his  wife,  executrix  of  Leonard  Scott,  deceased,  t^. 
sell  the  said  lot  to  the  said  Philip  Gamble. 

The  bill  prays  that  an  account  may  be  taken  of  the  per- 
sonal estate  and  effects  of  the  said  testator,  which  have  come 
to  the  hands  or  use  of  the  said  Philip  Gamble  and  Lucretia 
his  wife,  executrix  of  said  Leonard  Scott,  and  that  an  ac- 
count of  the  rents,  issues  and  profits  of  lots  No.  2,  3,  4  and 
5,  in  said  will  mentioned,  which  have  come  to  the  bands  of 
said  defendants,  or  either  of  them,  or  but  for  the  wilftd  de- 
fault or  neglect  of  the  said  defendants,  might  have  been  r^ 
ceived  by  them,  or  one  of  them,  from  the  time  complainaiat 
axrived  at  the  age  of  twenty-one  years. 

And  that  the  said  Philip  Gamble  and  Lucretia  his  ifitS 
may  be  decreed  to  pay  to  the  complainant  the  money  bor- 
rowed of  the  complainant  as  aforesaid. 

And  that  the  said  Philip  Gamble  and  Lucretia  his^flif/ 
eteeutrix  of  Leonard  Scott,  may  be  decreed  to  account  for 
80  much  of  lot  No  5  (five)  as  the  said  Philip  Gamble  has  soW 
td  the  said  William  G.  Bestty,  and  that  the  residue  of  ttt: 
said  lot  nuiy  be  sold  under  the  order  of  tins  honorable  cM#i^' 
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and  the  proceeds  thereof  distributed  aocordiDg  to  the  terms 
and  directions  of  the  said  will  of  the  said  testator,  or  that 
itmaj  be  referred  to  a  master,  to  ascertain  what  was  the 
fair  yalne  of  the  said  lot  No.  5  (five)  at  the  time  the  said 
deed  was  made  to  the  said  Thomas  Gordon,  and  that  the  said 
defendants  may  be  decreed  to  account  to  the  complainant  for 
her  just  distributive  share  of  said  value,  acqording  to  the 
terms  and  directions  of  the  said  will  of  the  said  testator. 

Philip  Gkunble  and  wife,  by  their  answer,  admit  it  to  be 
trtie^tiiat  the  said  Leonard  Scott,  late  of  the  city  of  Tren- 
ton, in  the  State  of  New  Jersey,  did,  shortly  before  his 
deaA,  and  at  or  about  the  time  mentioned  in  the  said  bill  of 
oomplaint,  duly  make  and  publish  his  last  will  and  testament 
iniiTHting,  to  sudi  purport  or  effect  as  is  in  the  said  bill  of 
oompliEunt,  in  that  behalf  alleged,  and  that  the  same  was 
^zectted  and  att^ested  in  such  form  as  is  required  by  the  laws 
of  fhis  State. 

And  they  admit  it  to  be  true  that  the  said  Leonard  Scott, 
the  said  testator,  departed  this  life  at  or  about  the  time  in 
tiie  said  bill  mentioned,  without  having  revoked  or  altered 
liis  said  will,  leaving  the  said  complainant,  and  Amanda 
4Scott,  Henrietta  Scott,  and  Leonard  M.  Scott,  his  children, 
liim  surviving,  and  that  soon  after  the  death  of  the  said  tes- 
i»tor,  the  said  Lucretia  Gamble,  one  of  the  said  defendants, 
then  Lucretia  Scott,  the  executrix  in  the  said  will  named, 
duly  proved  the  said  will  a&  in  the  said  bill  of  complaint  is 
set  forth,  and  took  upon  herself  the  execution  thereof,  and* 
possessed  herself  of  the  personal  estate  and  effects  of  the 
said  testator,  and  entered  into  the  possession  of  the  real 
^tate  of  the  said  testator,  which  real  estate  consisted  of  lot» 
^  land  situate  in  the  said  city  of  Trenton,  mentioned  in  the 
said  will  of  the  said  Leonard  Scott,  deceased,  and  designatedi^ 
in  the  said  will  and  the  said  bill  of  complaint  as  lots  No.  1, 
2, 3, 4>  and  5,  and  that  the  personal  estate  of  the  said  Leo- 
iiard  Scott,  deceased,  which  came  to  the  hands  of  the  saidi 
Xooietni,  as  executrix  of  the  said  will  was  am^y  sal|^Mi|> 
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to  pay  the  funeral  expenses,  debts  and  legacies  of  the  said 
testator. 

That  at  the  time  of  the  death  of  the  said  Leonard  Scott, 
the  said  complainant  was  an  infant,  and  that  she  did  not 
arriye  at  the  age  of  twenty-one  until  at  or  about  the  time  in 
the  said  bill  of  complaint  in  this  behalf  alleged. 

That  they  were  intermarried  as  is  by  the  said  complainant 
averred,  bat  not  at  the  time  in  the  said  bill  of  complaint 
mentioned,  bat  on  the  sixteenth  day  of  August,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty.  Bat 
they  expressly  deny  that  after  their  intermarriage,  the  con- 
duct of  the  said  Lucretia,  the  said  executrix,  became  or  was 
changed  ixt  any  respect  towards  the  said  complainant  or  to 
the  other  legatees,  or  that  any  course  of  proceeding  adopted, 
or  any  act  done  by  these  defendants,  or  either  of  them,  to 
place  the  property,  or  any  part  of  it,  of  the  said  testator, 
the  said  Leonard  Scott,  within  the  power,  or  under  the  con- 
trol of  the  said  Philip  Gamble,  to  the  detriment  of  the  said 
complainant,  or  the  other  children  of  the  said  testator. 

They  admit  that  the  said  Lucretia  Gamble,  the  said  exe- 
cutrix, by  virtue  of  the  power  vested  in  her  by  the  said  will 
of  the  said  testator,  on  or  about  the  twentieth  day  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-three,  sold  the  said  lot  of  land  designated  as  lot  No. 
5,  and  described  in  the  said  bill  of  complaint ;  but  they  ab- 
solutely deny  that  the  said  sale  was  made  with  a  view  of 
benefitting  these  defendants,  or  either  of  them,  to  the  pre- 
judice of  the  said  complainant  and  the  other  legatees,  or  any 
or  either  of  them,  or  that  these  defendants  entered  into  any 
conspiracy  or  agreement  so  as  to  enable  the  said  Philip 
Gamble  to  obtain,  directly  or  indirectly,  the  said  lot  of  land 
for  a  less  sum  than  its  real  value,  or  into  any  conspiracy  or 
agreement  in  regard  to  the  said  sale ;  and  these  defendants 
further  absolutely  deny  that  the  said  sale  was  a  pretended 
sale,  but  with  an  honest  intention  of  making  the  said  lot 
bring  as  much  as  possible ;  that  the  said  sale  was  advertised 
tot  more  than  two  weeks  prior  to  the  time  of  the  said  sale. 
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in  the  ''  Emporiam  and  True  American/'  a  newspaper  at 
that  time  printed  and  published  in  the  said  city  of  Tren- 
ton, and  at  the  time  so  advertised  was  sold  at  the  inn  of 
Charles  Howell,  in  the  said  citj,  which  was  the  place  desig- 
nated in  said  advertisement ;  that  the  said  sale  was  attended 
by  a  large  number  of  persons.     That  the  said  lot,  with  the 
purpose   of  getting  a  large  price,   was  divided  into  two 
parcels,  both  of  which  were  cried  off  at  public  auction,  at 
the  said  time  and  place,  by  Joseph  A.  Yard,  at  that  time  an 
auctioneer   in  the  said  city.      That  several  persons  bid 
for  the  said  lots,  but  Thomas  Gordon  being  the  highest  bid- 
<ler  for  each  of  the  same,  they  were  publicly  struck  off  to 
Jiim;  and  these  defendants  further  expressly  say  that  the 
jsaid  lot  No.  5  was  thus  bma  fide  sold  to  the  said  Thomas 
CjrordoD,  for  a  full  and  fair  consideration,  and  for  the  best 
23rice,  according  to  the  best  of  the  knowledge,  information, 
liearsay,  and  belief  of  these  defendants,  that  could  be  ob- 
<;ained  for  the  same,  and  that  no  better  price  by  any  means 
&I10WI1  to  these  defendants,  could  have  been  obtained  for  the 
eaid  lot,  and  that  the  said  Philip  Gamble  did  not  request  the 
zsaid  Lucretia  to  sell  the  said  lot  No.  5,  or  give  any  direo- 
Ziona  how  the  said  sale  should  be  made  or  in  any  manner 
interfere  with  the  same ;  but  that  the  said  sale  was  made  at 
tiie  instance  of  the  said  Thomas  Gordon,  who  had  been  for 
A  long  time  before  the  death  of  the  said  Leonard  Scott,  the 
^confidential  friend  and  man  of  business  of  the  said  Leonard 
Scotty  and  who,  since  the  death  of  the  said  Leonard  Scott, 
hskd  held  in  his  hands,  and  under  his  control,  the  entire  per- 
cdonal  estate  of  the  said  testator,  and  continued  to  hold  the 
aame  until  its  final  distribution  according  to  the  provisions 
of  the  said  last  will ;  and  these^defendants  further  deny  that 
it  was  understood  between  them,  or  between  them  and  the 
said  Thomas  Gordon,  that  he,  the  said  Thomas  Gordon, 
abonld  buy  the  said  lot  of  land  for  these  defendants,  or 
either  of  tiiem. 

That  it  was  not  by  his  coercion,  procurement,  solicitation 
or  sdvioe  that  the  said  sale  of  the  said  lot  No.  5  was  made, 
aadthat  he  did  not  know  that  the  same  was  intended  to.l>e 
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lK)ld,  until  he  was  casually  infcMined  that  an  adyertisement 
for  the  sale  of  the  same  was  in  the  newspaper  aforesaid,  and 
that  he  believes  the  said  advertisement  was  put  into  the  said 
paper  by  the  said  Thomas  Gordon ;  that  upon  being  informed 
of  the  fact  of  the  said  advertisement,  he  immediately  called 
on  the  said  Thomas  Gordon  in  reference  thereto,  and  was 
informed  by  the  said  Thomas  Gordon,  that  the  will  of  the 
Baid  Leonard  Scott  (which  said  will,  at  that  time,  he,  the 
said  Philip  Gamble,  had  never  seen,)  required  the  said  sale 
to  be  made,  but  that  he,  the  said  Gamble,  although  he  could 
not  be  permitted  by  law  to  buy  the  said  premises,  would 
have  the  privilege  of  removing  the  houses  which  he  had 
erected  thereon;  and  the  said  Philip  Gamble  absolutely  de- 
nies that  he  employed  the  said  Thomas  Gordon  to  purchase 
the  said  lot,  or  any  part  thereof,  for  him,  the  said  Philip 
Gamble,  or  that  there  was  any  understanding  between  them 
to  that  effect,  but  on  the  contrary  thereof,  when  the  said 
Gamble  applied  to  him,  said  Gordon,  on  the  day  of  the  foid 
sale,  to  permit  him  to  take,  the  said  Gamble  to  take  the  said 
lot  at  the  price  for  which  the  same  had  been  struck  off;  he, 
the  said  Gtordon,  refused  so  to  do,  and  that  it  was  not  imtil 
the  following  day  that  he  accepted  said  offer.  Aiid  the  said 
Philip  Gamble  expressly  denies  that  he  has  ever  admitted 
that  he,  and  not  the  said  Gordon,  bought  the  said  lot  at  the 
'Mid  public  sale;  and  that  he  has  no  recollection  of  any  per- 
•8on  saying  to  him  that  if  he  (said  person)  had  known  said 
lot  would  have  gone  off  so  che^),  he  (said  person)  would 
hsve  purchased  said  lot;  and  that  if  any  such  remark  was 
ever  made  to  him,  the  said  Ckunble,  that  he  did  not  reply  or 
«ay,  '<  no,  you  could  not  have  bought  it,  for  Gordon  boiight 
it  for  me,"  or  any  reply  in  language  of  similar  import. 
•*  That  they  have  never  had  any  knowledge,  information,  or 
tielief,  that  the  said  lot  No.  5,  at  the  time  of  the  said  sale, 
>^ra8*wsorth  more  than  the  &(tim  of  eight  hundred  and  thirty- 
one  dollars,  the  price  for  which  it  was  sold ;  and  that  no 
yanon  ever  offered  the  sum  of  fifteen  hundred  doUara,  or 
^mjfoihtT  sum-,  for  the  said  lot  number  5 ;  and  the  said  Ltt- 
tratia  Gamble  •expressly  denies  that  she  ever  told  the  Mid 
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*MDDplaiiiant  or  any  other  person*  that  any  person  had  offered 
her  fifteen  hundred  dollars,  or  any  other  sum,  for  the  said 
lot  No.  5,  and  that  she  did  not  say  that  she,  the  said  Lucre- 
tia,  would  rather  the  said  Oamble  should  have  the  said  lot, 
'Or  words  to  that  effect. 

They  admit  it  to  be  true,  that  at  the  time  mentioned  in 
the  said  bill  of  complaint  in  this  behalf,  they  executed  a 
conveyance  for  the  said  lot  No.  5  to  the  said  Thomas  Gor- 
don, and  that  Stacy  O.  Potts,  Esquire,  is  the  sole  witness  to 
the  said  deed,  and  that  the  date  of  the  acknowledgment  is 
also  correctly  set  forth  by  the  said  complainant ;  and  they 
further  admit,  that  at  the  same  time  the  said  Thomas 
'  Gordon  executed  a  conyeyance  of  the  same  premises  to 

*  the  said  Philip  Gamble,  for  the  same  consideration  for 
which  he  had  purchased  the  same,  after  deducting  the  ex- 

i  penses  of  the  said  sale ;  and  that  the  said  last  mentioned 

deed  was  also  acknowledged  before  the  said  Stacy  G.  Potts, 

Esquire,  he  being  also  the  witness  to  the  same,  on  the  day 

«  '  and  year  set  forth  in  this  respect  in  the  said  bill;  and 

-  -ihey  admit,  that  at  the  time  of  the  sale  no  money  was 

*  ^  paid  by  the  said  Thomas  Gordon  or  the  said  Philip  Gamble, 

but  tte  whole  of  the  purchase  money  was  secured  by  the 
'■  Bdid  Gamble  giving  his  three  several  bonds,  and  a  mortgage 
in  the  antount  and  in  the  manner  set  forth  in  the  said  bill ; 
which  said  bonds  and  mortgage  were  drawn  by  the  'said 
SUboBUs  €k)rdon,  and  were  d^vered  to  him  by  the  said  Gam- 
Ue*for  ike  benefit^of  tlie  said  estate,  and  were  so  held  by 

-  ijljm,  he  being  the  agent  of  the  said  Lucretia,  the  saM  exeou- 

-  ttdxj  and  having  in  his  hands  all  the  moneys  left  byfhe  said 
^Leonard  Scott ;  and  that  afterwards  two  of  the  said  bonds 

-  -»eF6  ipplied  by  the  said  Thomas  (Gordon  as  in  the  said  Ull 
lOf  complaint  is  raeatioiied,  to  the  payment  of  the  shares  in 
<10t  No.  5,  of  the  said  complainant  and  her  said  sister  Amanda^ 

<iendlhatthe*third  bond,  which,  under  the  said  will  of  tiie 
^^mA  Leonard  Scott,  was  the  property  of  the  said  Lucfotia 
g^fliiPlthle,  was  given  to  the  said  Messrs.  Titus -ft  Brother,  in 
%li^  P<99Mat  of  a  store  accodnt  incurred  for  fisBily  ex- 
^fiH^  greatctr^part of  which  said  account  had  occuned 
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before  the  said  intermarriage  of  these  defendants,  and  a  con- 
siderable part  was  for  dress  and  other  things  provided  for 
complainant  and  her  sisters  at  their  request,  and  thus,  as 
these  defendants  say,  the  net  proceeds  arising  from  the  sale 
of  lot  No.  5  were  put  out  at  interest  on  real  security,  in 
compliance  with  the  said  will,  and  that  the  said  bonds  have 
since  been  fully  paid  and  discharged  by  the  said  Philip 
Gramble.  And  they  further,  altogether  deny  that  the  said 
deed  from  them  to  the  said  Thomas  Grordon,  or  the  said 
deed  from  the  said  Thomas  Gordon  to  the  said  Philip 
Gamble,  or  either  of  them,  were  contrivances  of  theirs, 
or  either  of  them,  or  of  any  other  person,  to  evade  Ihe 
rule  of  law  and  equity  which  prohibits  an  executrix  firom 
purchasing  any  of  the  estate  which  she  is  directed  under  the 
will  to  sell,  or  of  any  other  rule  of  law  or  equity. 

They  admit  it  to  be  true,  that  the  said  Thomas  Gordon 
never  took  possession  of  the  said  lot  No.  5,  but  that  ever 
since  the  said  sale,  the  said  lot  has  been  in  the  possession  of 
the  said  Philip  Gamble,  with  the  exception  of  that  certain 
portion  sold  by  the  said  Philip  Gamble  to  the  said  William 
C.  Beatty,  for  the  consideration  and  in  the  manner  in  the 
said  bill  of  complaint  alleged,  and  that  he,  the  s£id  Gkunble, 
has  always  received  the  rents  and  profits  of  the  said  lot  No. 
5,  since  the  said  sale,  with  the  exception  of  the  rents  of 
the  part  sold  as  aforesaid  to  the  said  William  G.  Beatty. 

That  at  the  time  of  the  sale  of  lot  No.  5,  the  said  com- 
plainant, Elizabeth  Scott,  was  in  the  twentieth  year  of  her 
age,  and  that,  although  she  was  living  at  home,  with  the 
said  defendants,  she  was  not  under  the  influence  or  control 
of  her  said  mother,  and  was  well  acquainted  with  her  rights, 
under  the  said  will  of  her  said  father;  and  that  before  the 
time  of  the  said  sale,  she,  the  said  complainant,  had  em- 
ployed legal  counsel,  and  cited  her  mother,  the  said  Lucretia, 
into  the  Orphans'  Court  of  the  County  of  Mercer,  and  on 
the  first  day  of  July,  in  the  year  of  our  Lord  one  thonsaad 
eight  hundred  and  forty-three,  (the  same  being  the  month 
and  year  in  which  the  sale  took  place,)  obliged  her  nld 
mother  to  give  security  for  the  faithful  and  due  perfor 
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of  her  duties  as  executrix,  and  her  trusts  under  the  said 
will,  and  that  at  the  time  the  said  complainant  knew  the 
manner  in  which  the  said  sale  was  conducted,  and  the  price 
for  which  the  said  lot  No.  5  sold,  and  that  the  said  lot  was 
struck  oflF  to  the  said  Thomas  Gordon,  who  thereafter  con- 
veyed it  to  the  said  Philip  Gamble ;  and  that  the  said  com- 
plainant further  knew  that  the  said  Thomas  Gordon  held  one 
of  the  said  bonds  (given  as  aforesaid  by  the  said  Gamble)  in 
trust  for  her,  and  as  her  share  of  the  proceeds  of  the  said  sale 
of  the  said  lot,  and  that  she  was  entirely  satisfied  therewith. 
That  on  or  about  the  twentieth  day  of  March,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-seven,  long  af- 
ter the  said  complainant  and  the  said  Amanda  Scott  had  arrived 
at  full  age,  they  voluntarily  and  with  a  full  knowledge  of  all 
the  facts  and  circumstances  of  the  said  sale,  received  and 
accepted  the  said  two  bonds  and  the  mortgage  aforesaid, 
securing  the  payment  of  the  same  by  assignment  from  the 
«aid  Thomas  Gk>rdon,  in  full  satisfaction  and  discharge  of 
their  respective  shares  in  the  proceeds  of  the  sale  of  lot  No. 
5,  and  in  the  presence  of  Caleb  S.  Green,  Esquire,  who,  be- 
fore that  time,  had  been  their  guardian,  and  was  then  their 
legal  adviser,  severally  signed  a  receipt  or  acquittance  for 
their  said  respective  shares,  in  writing,  bearing  date  the  day 
und  year  last  aforesaid. 

The  defendants  pray  that  they  may  have  the  same  benefit 
from  the  said  settlement  as  though  they  had  pleaded  the 
-tHuno,  in  bar  of  the  said  claim  of  the  said  complainant  in 
^his  behalf  set  forth  in  the  said  bill  of  complaint. 

And  the  said  Lucretia  Gamble,  one  of  the  defendants,  in 

further  answering,  says,  that  she  has  no  recollection  of  ever 

eending  the  book  of  the  said  complainant,  in  which  was  en- 

-^red  the  amount  of  money  deposited  to  the  said  complain- 

«uiVs  credit,  in  the  Safety  Fund  of  Philadelphia,  or  any 

other  book  of  the  said  complainant,  or  that  she  ever  directed 

or  requested  the  said  complainant  to  go  to  Philadelphia  and 

^raw  out  the  said  money  from  the  said  Saving  Fund ;  and 

ti^  defendant  expressly  denies  that  she  ever  received  the 

15 
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sum  of  two  hundred  and  eighty-seven  dollars,  or  any  other 
sum  of  money  from  the  said  complainant  as  a  loan,  under 
pretence  that  she  desired  to  improve  lot  No.  5,  or  for  any 
other  purpose,  or  under  any  other  pretence  whatsoever. 

The  defendants  further  say,  that  they  absolutely  deny  that 
the  said  buildings,  or  either  of  them,  put  up  on  lot  No.  5, 
were  put  up  in  part  or  in  whole  with  any  money  borrowed 
or  derived  from  the  said  complainant,  but  on  the  contrary 
thereof,  that  the  said  buildings  were  erected  and  paid  for  bjr 
the  said  Philip  Gamble,  out  of  his  own  private  estate. 

They  admit  it  to  be  true  that  the  said  Leonard  M.  Scott 
and  Henrietta  Ann  Scott,  two  of  the  legatees  in  the  said 
will  of  the  said  Leonard  Scott,  deceased,  named,  departed 
this  life  under  age  and  without  issue,  as  is  charged  in  thet 
said  bill  of  complaint. 

As  to  that  part  of  the  complainant's  bill  which  calls  on  the 
defendants  to  account  for  the  personal  estate  and  effects  of 
the  said  testator  which  may  have  come  into  their  hands,  aii4 
of  the  rents,  issues  and  profits  of  lots  No.  2,  3,  4  and  6, 
which  have  come  or  ought  to  have  co|ne  into  their  hands  prior 
to  the  time  the  complainant  came  of  age,  they  submit,  that  i& 
all  the  personal  property,  after  the  payment  of  debts  mA 
expenses,  and  pecuniary  legacies,  was  given  to  the  said.  Lii« 
cretia,  one  of  the  defendants,  by  the  said  will ;  and  as  tho 
use  and  eigoyment  of  lot  No.  1  is  given  to  the  said  LucrQtia 
by  said  will  during  her  natural  life,  and  also  the  use  of  lots 
No.  2,  3,  4  and  5,  until  the  daughters  of  the  said  testator 
should  respectively  attain  the  age  of  twenty-one  years,  thi^ 
they  cannot  be  required,  either  in  law  or  equity,  on  any 
ground  stated  or  set  forth  in  the  complainant's  said  bill,  to 
make  any  such  account,  there  being  no  allegation  or  pretence 
that  the  said  legacies  have  not  been  fully  paid,  so  far  as  this 
complainant  is  interested  therein. 

Wm.  Halsted  for  complainant. 

Messrs.  Beasley  and  P.  D.  Vroom  for  defendants. 
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The  Chancellor.    The  doctrine,  as  laid  down  by  Sir- 
Edward  Sngden,  in  reference  to  the  incapacity  of  a  person, 
in  the  exercise  of  his  duty  as  trustee,  becoming  the  pur- 
chaser of  the  property  of  his  cestui  que  trusty  has  always- 
been  recognized  as  the  law  in  New  Jersey.    He  says,  (2". 
Sugd.  Vendors  and  Purchasers,  109,)  "  it  may  be  laid  down- 
as  a  general  proposition,  that  trustees — unless  they  are 
nominally  such  to  preserve  contingent  remainders — agents, 
commissioners  of  bankrupts,  assignees  of  bankrupts,  solici- 
tors to  the  cominission,  auctioneers,  creditors  who  have  been? 
consulted  as  to  the  mode  of  sale,  or  any  persons  who,  by 
their  connection  with  any  other  person,  or  by  being  employecT 
or  concerned  in  his  affairs,  have  acquired  a  knowledge  of  his- 
property,  are  incapable  of  purchasing  such  property  theiti- 
fielves,  except  under  the  restraints  which  will  shortly  be 
mentioned.    For  if  persons  having  a  confidential  character 
'vrere  permitted  to  avail  themselves  of  any  knowledge  acquired 
in  that  capacity,  they  might  be  induced  to  conceal  their  in- 
ibrmation,  and  not  to  exercise  it  for  the  benefit  of  the  per- 
sons relying  upon  their  integrity.    The  characters  are  in- 
oonsistent.     Emptor  emit  quam  minimo  potest^  venditor y  ven- 
dit  quam  m^ttrim^o  potest" 

The  courts  of  law  in  this  State  have  carried  this  doctrine 

^t4}  the  extreme,  in  its  application  to  executors  and  admini$- 

"^Tators  purchasing  the  property,  which  in  such  representa- 

'fc'ive  capacity  they  were  authorized  to  sell.     They  have 

cSeclared  that  a  deed  to  them,  as  such  purchasers,  could  not- 

Ix  set  up  in  an  action  at  law  against  the  cestui  que  trust  an^ 

-tfcofle  claiming  under  them ;  and  that  a  person  who  has'a 

^aright  to  avoid  such  a  deed,  may  make  his  objection  to^itsJ- 

^v^Udity  in  an  action  of  ejectment,  and  is  not  obliged,  in 

oirder  to  impugn  it,  to  resort  to  the  Court  of  Chancery. 

^Vinoiw  V.  Brookfield,  2  South.  847  ;  Den  v.  Wright,  2  Hal. 

"179;  Den  v.  McKnight,  6  Hal.  385;  Den  v.   Hammer,  ^ 

^m.  74. 

\  And  the  Court  of  Errors  and  Appeals,  at  the  term  of 

■       March  last,  in  the  case  of  Mulford  r.  Merick  and  others ^ 


I 
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gave  its  sanction  to  the  principle  as  it  Iiad  been  heretofore 
maintained  by  the  courts  of  law  in  this  State. 

There  is  no  case  reported,  where  the  principles  applicable 
to  such  purchases  have  undergone  an  examination  in  the 
Court  of  Chancery  in  this  State,  but  the  doctrine  as  laid 
down  in  Davoue  v.  Fanning  and  others^  2  Johns.  Ch,  R.  252, 
and  Michard  et  al,  v.  Girod  et  al.,  4  How.  552,  has  always 
been  recognized  and  approved.  An  executor  selling  land  in 
the  execution  of  a  trust  expressed  in  the  will,  either  at  public 
or  at  private  sale,  or  under  an  order  of  the  court,  cannot, 
cither  directly,  or  through  the  agency  of  another,  beoomo 
the  purchaser,  or  interested  in  the  purchase,  at  such  sale. 
It  matters  not  how  fairly  the  sale  may  have  been  conducted, 
or  that  the  property  was  sold  for  its  full  value,  it  is  at  the 
option  of  the  cestui  que  trust  to  avoid  it  at  his  pleasure. 
The  sale  is  void  as  to  him,  if  he  shall  elect  so  to  treat  it, 
and  it  is  his  right,  which  a  court  of  chancery  will  not  re- 
fuse, to  have  the  purchase  set  aside,  and  the  property  re- 
exposed  to  sale  under  the  direction  of  the  court. 
.  It  was  argued  by  the  defendants'  counsel,  that  the  rule 
thus  laid  down  is  too  stringent — and  in  very  many  cases 
would  operate  to  the  prejudice  of  the  cestui  que  trust — that 
a  child,  an  executor  to  his  father's  will,  desirous  of  pur- 
chasing the  estate  of  his  ancestors,  and  willing  to  give  more 
than  its  value,  pretium  affectionis,  is  prohibited  by  so  strui« 
gfiint  a  rule,  not  from  making  a  good  bai*gain,  but  from  grati- 
fying the  most  honorable  promptings  of  the  heart  If  this 
were  true,  yet  the  particular  hardships  it  may  work,  are 
much  more  than  counterbalanced  by  the  general  beneficial 
tendency  of  the  rule.  It  is  a  rule  as  essential  to  sound 
morals  as  it  is  to  pure  administration  of  justice.  A  relaxa- 
tion of  it,  by  compelling  the  party  seeking  to  set  aside  a 
sale,  to  show  inadequacy  of  price,  unfairness,  or  positive 
fraud,  would  be  a  protection  to  fraud  in  nine  cases  out  of 
ten.  The  seller,  whose  duty  it  is  to  procure  the  highest 
price,  not  being  allowed,  by  the  temptation  of  making  a 
good  bargain  for  himself,  will  exercise  a  diligence,  and  make 
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efforts,  the  relaxation  of  which  would  follow  the  abandon- 
ment of  the  rule,  and  must  necessarily  operate  to  the  disad- 
Tantage  of  the  cestui  que  trust,  and  amount  in  fact  to  a  fraud 
npon  him,  which  the  court  would  not  be  able  to  reach  upon 
the  mere  ground  of  inadequacy  of  price.  A  positive  fraud 
committed  upon  the  rights  of  an  infant,  after  a  lapse  of 
years,  in  consequence  of  the  death  of  witnesses,  and  num- 
berless other  incidents,  could  but  seldom  be  proved. 

But  the  principle  has  been  so  ably  vindicated  by  Chan- 
cellor Kent,  in  the  case  in  2  Johns, ^  already  referred  to,  and 
by  the  ablest  chancellors  of  England,  whose  opinions  are 
reviewed  by  Chancellor  Kent,  that  a  reference  to  the  Chan- 
cellor's opinion  rendem  any  thing  I  can  say  in  support  of  it 
superfluous.  I  adopt  the  rule  in  the  broadest  extent  as  re- 
cognized by  him.  Subsequent  decisions  in  New  York  have 
followed  the  principles  laid  down  by  Chancellor  Kent. 
R(^ers  V.  Rogers,  3  Wend.  503;  De  Cater  and  wife  v.  Le 
Ray,  De  Chaumont  and  others,  3  Paige,  178 ;  Van  Epps  and 
mfe  V.  Van  Epps,  9  Paige,  237  ;  Torrey  v.  Bank  of  Orleans, 
9  Paige,  649;  Conger  v.  Ring,  11  Barb.  Sup.  C.  Rep.  366; 
see  also  1  S.  Eq.  §  322. 

But  the  hardship  referred  to  by  the  defendants'  counsel  is 
not  without  a  remedy.  A  trustee  may  purchase  at  his  own 
sale  with  the  consent  of  this  court,  and  that  consent  may  be 
obtained  by  bill,  or  perhaps  by  petition. 

In  Campbell  v.  Walker,  5  Ves.  Jr.  Rep.  678,  the  master  of 
the  rolls,  in  replying  to  a  like  suggestion,  says :  "  The  only 
thing  a  trustee  can  do  to  protect  his  purchase  is,  if  he  sees 
that  it  is  absolutely  necessary  the  estate  should  be  sold,  and 
he  is  ready  to  give  more  than  any  one  else,  that  a  bill  should 
be  filed,  and  he  should  apply  to  this  court,  by  motion,  to  let 
him  be  the  purchaser.  That  is  the  only  way  he  can  protect 
himself;  and  there  are  cases  in  which  the  court  would  per- 
mit it:  as  if  only  five  hundred  pounds  was  offered,  and  the 
trustee  will  give  one  thousand  pounds.  The  consequence 
would  be,  the  court  would  do  that,  which  this  rule  is  cal- 
culated to  procure.  The  court  would  divest  him  of  the 
character  of  trustee,  and  prevent  all  the  consequences  of  his 
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acting  both  for  himself  and  for  the  cestui  qii£  trust ;  for  the 
reason  of  the  rule  is,  that  no  man  shall  sell  to  himself;  a 
case  in  which  it  is  impossible  for  the  court  to  know,  that  he 
did  not  do  all  he  ought  to  have  done.  In  no  other  way, 
that  I  can  figure  to  myself,  except  that  I  have  mentioned, 
can  the  trustee  become  the  purchaser,  without  being  liable 
to  be  called  upon  to  give  up  the  purchase.''  And  again,  in 
speaking  of  the  rule,  he  says,  "  I  know,  it  very  often  turns 
to  the  disadvantage  of  the  infants ;  but  I  cannot  help  that. 
It  is  better  to  adhere  to  the  general  rule.  I  wish  it  to  be 
understood  upon  what  terms  trustees  may  purchase,  so  as  to 
bo  protected  from  this  equity;  and  I  repeat,  there  is  no 
other  way  than  that  I  have  mentioned:  a  bill  filed;  and  the 
tpidtee  saying  so  much  is  bid ;  and  he  will  give  more.  The 
^<x>urt  would  examine  into  the  circumstances ;  aak  who  had 
the  conduct  of  the  transaction ;  whether  there  is  any  reason 
to  suppose  the  premises  could  be  sold  better;  and  upon  the 
result  of  that  inquiry  would  let  another  person  prepare  the 
(>articular,  and  let  the  trustee  bid."  The  history  of  this 
•case  (further  reported  in  13  Ves.  600)  is  a  most  triumphant 
vindication  of  the  propriety  of  the  rule  itself.  The  conduct 
'<^f  the  trustees  who  had  purchased  was  not  impeached,  and 
the  master  of  the  rolls  took  occasion  to  say,  that  he  did  not 
wish  to  be  considered  as  reflecting  upon  them.  He  order^ 
tt  reference  to  a  master  for  inquiry.  The  master  reported 
the  value  of  one  of  the  estates  to  be  near  double  the  price 
^iyen  by  the  trustees;  and  upon  the  re-sale  it  actually  pro* 
duced  double. 

^t  remains  to  apply  the  principle  to  the  case  before  ns. 

{^hilip  Gamble  intermarried  with  Lucretia  Gamble,  who 
Vfas  the  executrix  of  her  late  husband,  and  who  had  proved, 
mid  taken  upon  herself  the  execution  of  the  wilL  By  his 
inarriage  he  assumed  all  the  duties  and  responsibilities  which 
^yolved  upon  his  wife  as  executrix.  She  could  only  act 
linder  his  control  and  with  his  assent — his  interest  was  one 
with  her's — they  are  one  in  the  law.  The  husband  is  liable 
tin  law  and  equity,  as  long  as  both  parties  are  alive,  for  the 
;act8  of  his  wife  as  executrix,  for,  as  she  has  no  power  to  ac$ 
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alone,  his  assent  will  be  presumed.  He  acts  in  his  wife's 
right  for  his  own  safety.  It  was  the  interest  of  the  execu- 
rtiz,  that  the  husband  should  buy  the  property  at  a  small 
price. 

But  it  is  unnecessary  to  pursue  this  branch  of  the  case 
farther,  as  it  was  not  pressed  by  the  defendant's  counsel.  If 
Philip  Gamble,  the  husband  of  the  executrix,  purchased  the 
property,  the  rule,  as  it  has  been  laid  down,  is  applicable. 

I  oumot  give  my  entire  approbation  to  the  manner  of  the 
sde.  The  cestui  que  trust  were  infants.  The  step-&ther, 
one  of  the  defendants,  had  erected  buildings  on  the  lois, 
as  he  alleges,  in  i^orance  of  his  rights.  It  was  of  great 
importanoe  to  him  to  become  the  owner  of  the  lots,  and  not 
be  put  to  the  expense  of  removing  the  buildings.  By  hiis 
iiiaTital  rights,  the  control  of  the  property  of  these  infants 
had  devolved  upon  him.  Under  these  circumstances,  more 
"ffian  ordinary  caution  was  necessary  in  conducting  the  sale. 
Yet  the  advertisement  was  for  only  two  weeks  in  a  weekly 
newqMtper,  and  no  other  notice  of  the  sale  was  given.  The 
effidence  as  to  what  took  place  at  the  time  of  sale,  shows, 
that  not  much  effort  was  made,  if  any,  to  procure  bidders. 
But,  notwithstanding  all  this,  the  evidence,  I  think,  es- 
tablishes the  fact  that  the  lots  brought  their  full  value.  It 
ia  tme,  there  are  witnesses  of  the  complainant's  who  rate 
the  value  of  the  lots  at  a  much  higher  price  than  they  were 
struck  off  at;  but  their  means  of  information  do  not  entitle 
their  judgment  to  the  same  weight  as  that  of  the  defendants' 
witnesses.  If  the  pric^  really  was  an  inadequate  price,  or 
my/hhig  below  the  real  value  of  the  property,  there  could 
lye  no  difScoIty,  situated  as  these  lots  are  in  the  city  of 
Trenton,  idiere  property  has  a  fixed  value,  in  the  complaih- 
mnfs  establishing  the  fact  The  evidence  in  the  case  proves 
that  the  property  brought  its  value. 

Did  Ghunble  purchase  at  the  sale  ?    It  is  denied  by  the 

aoelrer,  and  was  earnestly  contended  on  the  argument,  that 

the  proof  in  the  case  does  not  establish  the  fact. 

.  The  property  wais  struck  off  to  Thomas  Gordon.    Mr. 

CtordOB  had  been,  and  was  then,  the  agent  of  the  defend- 
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ants,  and,  according  to  the  answer,  had  '^  held  in  his  hands 
and  under  his  control,  the  entire  personal  estate  of  the  said 
testator,  and  continued  to  hold  the  same  until  its  final  dis- 
tribution.'' He  was  present  at  the  sale,  and  acted  as  clerk, 
and  it  was  made  at  his  suggestion,  and  under  his  manage- 
ment and  superintendence.  He  told  Gamble,  on  the  day 
previous,  that  he,  (Jamble,  could  not  be  permitted,  by  law, 
to  purchase.  The  property  was  struck  off  to  Mr.  (xordon. 
On  the  day  of  the  acknowledgment  of  the  deed  from  the 
executrix  to  Mr.  Gordon,  Gordon  conveyed  to  Gamble  for 
the  same  price  that  the  property  had  been  struck  off  at  the 
public  sale.  Gordon  paid  no  part  of  the  purchase  money, 
but  it  was  secured  by  Gamble,  which  securities  were  drawn 
up  by  Gordon,  and  were  received  by  him,  after  the  execu- 
tion, as  the  agent  of  the  executrix,  and  were  held  by  him 
until  disposed  of  agreeable  to  the  directions  of  the  wilL 

Mansfield  Herbert  testifies,  that  in  a  conversation  with 
Gamble,  the  witness  said  to  Gamble,  if  he  had  been  at  the 
sale.  Gamble  would  not  have  got  the  lots  at  the  price  he  did. 
To  which  Gamble  replied,  **You  could  not  have  bought 
them,  for  my  houses  were  upon  them.  I  got  Mr.  (Gordon  to 
buy  them  for  me." 

Isaac  Welsh  says,  that  he  said  to  Gamble,  "  You  bought 
this  property,  Mr.  Gamble."  He  replied,  "  Yes,  I  bought 
it"    This  was  about  a  month  after  the  sale. 

The  effort  to  impeach  the  testimony  of  these  witnesses^ 
entirely  failed. 

George  Shreeve  says,  that  after  the  examination  of  Mans- 
field Herbert  in  this  cause.  Gamble  told  him  that  the  witness 
had  sworn  to  a  falsehood,  "  that  he.  Gamble,  had  never  told 
Herbert  that  he.  Gamble,  had  got  Judge  Gordon  to  buy  those 
lots  for  him,  but  that  he  had  told  Mansfield  Herbert  that 
Judge  Gordon  had  bought  the  lots  for  him.  Gamble ;"  and 
Gamble  told  the  witness  in  this  conversation,  that  Judge 
Gordon  had  bought  the  lots  for  him,  but  that  he  had  not 
asked  him  to  do  it. 

I  think,  the  positive  evidence,  and  the  circumstances  at- 
tending the  whole  transaction,  make  out  very  clearly  that 
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the  purchase  was  made  by  Jadge  Gordon  for  Philip  Gamble. 
It  is  a  cooclnsion,  which  can  hardly  be  resisted,  from  the 
eyidence,  both  positive  and  circumstantial,  in  the  case.  The 
efforts  to  cover  up  the  fact,  only  make  it  the  more  palpable. 
But  the  defendants,  by  their  answer,  insist,  that  the  com- 
plainant has  ratified  the  sale,  by  receiving,  after  she  arrived 
of  age,  with  full  knowledge  of  all  the  facts,  her  proportion 
of  the  purchase  money. 

Philip  Gamble,  in  payment  for  the  property,  executed  a 
mortgage  on  the  premises  to  Judge  Gordon,  for  the  sum  of 
eight  hundred  and  two  dollars  and  fifty  cents,  to  secure  the 
payment  of  tliree  several  bonds,  conditioned  for  the  payment 
of  two  hundred  and  sixty-seven  dollars  and  fifty  cents  each. 
Under  the  will  of  Leonard  Scott,  the  testator,  when  Amanda, 
the  youngest  child,  arrived  at  the  age  of  twenty-one,  in  con- 
sequence of  the  death  of  all  the  legatees  except  the  com- 
plainant and  her  sister  Amanda,  the  complainant  became  en- 
titled to  one-third  of  the  proceeds  of  the  sale,  and  her  sur- 
viving sister  to  one-third.  One-third  belonged  to  the  exe- 
cutrix. 

Two  of  these  bonds  went  into  the  hands  of  Judge  Gordon, 
in  trust,  for  the  purposes  of  the  will,  and  to  secure  the 
diares  of  these  two  daughters. 

After  the  complainant  arrived  at  age,  and  as  soon  as  by 
the  terms  of  the  will  she  was  entitled  to  her  share  of  the 
proceeds  of  the  lots.  Judge  Gordon  assigned  one  of  the 
bonds  to  the  complainant,  and  one  other  to  her  sister  Aman- 
da.   The  third  belonged,  as  before  stated,  to  the  executrix 
absolutely.    On  the  assignment  of  the  bonds,  the  complainant 
and  her  sister  gave  the  following  receipt : — 

Philip  Gamble    )     Two  Bonds,  each  dated  July  25, 1843, 
to  >  and  made  in  the  penal  sum  of  five  hun- 

T^iomas  Gordon.  )  dred  and  thirty-five  dollars  each,  condi- 
tioned for  the  payment  of  two  hundred  and  sixty-seven  dol- 
lars and  fifty  cents  each,  at  the  time  therein  specified. 

Philip  Gamble    )     Mortgage  dated  July  25, 1843,  on  pro- 
to  ('i>«rty  in  the  city  of  Trenton,  to  secure 

1*homa8  Gordon. )  the  payment  of  the  above  bonds. 
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We,  Elizabeth  Scott  and  Amanda  Scott,  daughters  of 
Leonard  Scott,  deceased,  hereby  acknowledge  that  we  hare 
received  the  above  bonds  and  mortgage,  given  to  secure  our 
respective  shares  of  the  proceeds  of  the  sale  of  a  certain  lot, 
sold  under  the  will  of  the  said  Leonard  Scott,  deceased,  the 
same  having  been  held  in  trust  for  us  by  the  said  Thomas 
Gordon,  and  now  assigned  to  us  by  him,  March  20th,  1847. 

ELIZABETH  SCOTT, 
AMANDA  SCOTT. 

Witness  present — Caleb  S.  Greek. 

This  receipt  is  in  the  hand-writing  of  Caleb  S.  Green, 
Esq.,  counsellor  at  law,  and  witnessed  by  him.  At  the  time 
of  its  execution,  Mr.  Green  was  acting  as  the  attorney  of 
the  complainant  and  her  sister,  in  regard  to  tliat  business. 
He  had  been  the  guardian,  appointed  by  the  Orphans'  Court, 
of  each  of  them,  until  they  respectively  arrived  at  age.  Mr. 
Green  afterwards  collected  the  money  on  these  bonds,  after 
commencing  to  foreclosa  mortgage,  and  paid  over  the  pro- 
ceeds. 

The  question  arises,  under  these  circumstances,  and  after 
having  received,  with  full  knowledge  of  the  facts,  the  pro- 
ceeds of  the  sale,  is'  the  complainant  entitled  to  have  tlie 
sale  set  aside,  and  a  re-sale  of  the  property  ?  The  fact  of 
her  having  received  the  purchase  money  is  not  an  absolute 
estoppel  to  the  complainant's  right  of  avoiding  the  sale ;  fSor 
no  matter  what  the  ratification  by  her  might  have  beeiit 
whether  by  the  mere  receipt  of  the  purchase  money,  or  by  a 
more  solemn  act  of  release  under  seal ;  if  such  ratification 
had  been  without  a  knowledge  of  the  facts,  and  in  ignorance  of 
her  rights,  it  would  be  no  obstacle  to  her  obtaining  reliefl 

But,  on  the  contrary,  when  such  act  of  ratification  is  done 
with  deliberation,  and  with  a  knowledge  of  the  fact  which 
would  avoid  the  sale,  it  is  a  bar  to  any  relief  which  this 
court  might  otherwise  have  afforded. 

In  the  case  of  Michoud  et  al.  r.  CHrod  et  al.,  before  re- 
ferred to,  two  of  the  complainants  had  given  receipts  and 
acquittances  to  the  executors.    But  the  complainants  put 
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tiieir  case,  upon  the  ground  that  these  acquittances  were 
given  in  ignorance  of  their  rights.  That  issue  was  made 
by  the  pleadings.  (See  state  of  case  524,  525  of  4  Howard.) 
The  bill  charged,  that  by  concealment  of  facts  which  they 
knew  to  exist,  and  were  bound,  as  agents,  to  communicate, 
the  executors  obtained  from  some  of  them  an  acquittance  or 
kansfer  of  all  claims  against  the  succession ;  and  in  page  561 
of  the  case,  the  court  say,  "  The  receipts  or  acquittances 
given  by  two  of  the  complainants  to  the  executors  do  not 
affect  their  rights.  They  were  obviously  given  without  full 
knowledge  of  all  the  circumstances  connected  with  the  dis- 
posal and  mauagement  of  the  estate.  Indeed,  it  is  plain 
shat  aach  information  had  been  withheld  by  the  executors." 

In  the  case  of  Butler  et  al.  v.  E.  Haskell,  4  Dessaus.  R. 
709,  a  class  of  cases,  very  numerous,  will  be  found  cited  by 
the  court,  in  reference  to  the  validity  of  acts  of  confirmation 
of  contracts  originally  void  or  voidable.  If  will  be  found, 
that  where  the  court  has  refused  to  them  its  sanction,  it  has 
been  on  the  ground  of  gross  fraud  or  misrepresentation  in 
the  original  contract,  or  when  the  act  of  confirmation  has 
been  executed  in  ignorance  by  the  aggrieved  party  of  his 
rights,  or  procured  under  circumstances  the  court  will  not 
€<mntenanoe. 

But  the  validity  of  the  act  of  confirmation  by  the  com- 
planant  in  this  case  is  not  put  in  issue  by  the  pleadings. 
The  complainant,  in  her  bill,  states  the  fact  that  she  received 
her  portion  of  the  purchase  money,  and  makes  no  complaint 
of  any  concealment  on  the  part  of  the  defendants  at  the 
time,  or  that  she  was  ignorant  of  any  of  the  facts  and  oir- 
comstances  of  the  transaction. 

The  receipt  she  gave  was  in  the  presence  of  and  under  the 
tidvice  of  counsel,  drawn  up  and  witnessed  by  him ;  it  states 
that  the  bonds  were  given  for  tiie  purchase  money ;  and  the 
mortgage  of  Gamble,  on  the  very  lots  to  secure  the  purchase 
siOiiey,  is  assigned  to  her.  There  was  no  want  of  time  for 
i^afleotion.  The  act  was  a  deliberate  one ;  and  afterw^ds 
the  bonds  and  mortgages  were  put  in  suit  and  the  money 
collected. 
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In  Betton  v.  Briggsand  others,^ Dessatis.  R.  465,  the  land  in 
question  was  the  mother's  during  her  widowhood,  and  Thomas 
and  his  two  brothers  had  a  joint  estate  in  fee  simple  after 
their  mother's  death.  The  mother,  together  with  Thomas' 
two  brothers,  sold  the  land  to  the  complainant,  with  an 
agreement  that  Thomas,  when  he  came  of  age,  should  confirm 
it.  With  the  purchase  money  they  bought  another  estate. 
When  Thomas  arrived  at  age,  this  last  estate  was  sold,  and 
he  joined  in  the  deed  of  sale,  and  receiyed  his  part  of  the 
purchase  money.  This  was  held  a  confirmation,  and  on  a  bill 
filed  Thomas  was  decreed  to  a  specific  performance  of  the 
agreement  made  by  his  mother  and  brothers. 

Upon  the  ground  that  this  sale  was  ratified  by  the  com- 
plainant, by  her  receipt  of  the  purchase  money,  and  that  this 
act  of  ratification  stands  in  full  force,  without  even  an  alle- 
gation on  the  part  of  the  complainant,  that  what  she  did 
was  in  ignorance  of  her  rights,  and  without  the  validity 
of  that  act  as  an  act  of  confirmation  being  put  in  issue, 
I  do  not  feel  that  I  should  be  justified  in  interfering  with 
the  sale. 

This  bill  is  filed  for  another  purpose  also.  It  is  alleged 
that  the  complainant  had  deposited  to  her  credit  in  the  Sa- 
vings Fund  Bank  of  Philadelphia,  two  hundred  and  eighty- 
seven  dollars,  and  that  the  defendant,  Lucretia,  induced  the 
complainant  to  draw  this  money  out  of  the  bank  and.  loan  it 
to  the  said  defendant. 

The  bill  is  filed  against  the  defendants  in  their  capa- 
city of  trustees,  and  as  the  representatives  of  Leonard 
Scott,  the  testator,  and  the  prayer  of  the  bill  is  in  confor- 
mity thereto. 

If  this  money  belonged  to  the  complainant,  as  is  alleged, 
and  was  borrowed  by  the  defendant,  Lucretia,  or  by  both  of 
the  defendants,  why  should  the  defendants  account  for  it  as 
part  of  the  estate  of  the  testator  ? 

The  bill  is  filed  against  the  defendants  in  their  represen- 
tative characters,  and  the  complainant  is  entitled  to  an  ac- 
count in  that  aspect  only. 
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As  to  the  prayer  of  the  bill,  that  the  defendants  may  ac- 
count for  the  personal  estate  and  effects  of  the  testator, 
there  is  no  propriety  shown  for  taking  these  accounts  in  this 
court. 

Let  the  bill  be  dismissed  with  costs. 
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RiCHABD  Moore  v.  Philip  Gamble  and  Lucretia  his 

Wife. 


There  can  be  no  doubt  as  to  the  power  of  the  court  to  grant  relief  against  a  judg- 
ment which  ia  against  conscience,  which  was  obtained  by  fraud,  or  in  any  other 
way,  by  which  injustice  has  been  done ;  and  where  the  ii^nred  party  has  had 
no  opportunity  of  defence,  or  could  not  make  it  through  any  defect  of  the  law, 
and  where  adequate  relief  cannot  be  afforded  by  the  court  where  such  judgment 
was  obtained,  and  timely  application  for  relief  is  made  to  this  court  Authori- 
tiet  collected,  3  Qreen*9  Ch.  466. 

Where  the  pretended  consideration  of  a  judgment  in  attachment  was  for  the  board 
of  the  complainant's  wife,  and  it  appears  that  shortly  after  he  married  he  left 
for  New  Orleans,  and  that  during  his  absence  she  lived  with  defendant;  that  by 
the  will  of  complainant's  wife's  father,  the  executrix  was  required  to  edvoate 
and  support  the  complainant's  wife  during  her  minority,  and  that  in  eonaidera- 
tion  thereof,  defendants  (the  executrix  and  her  husband)  agreed  not  to  eharg* 
complainant  anything  for  his  wife's  board ;  that  at  the  time  the  attachment  was 
taken  out,  the  defendants  had  in  hands,  ftmds  to  an  amount  more  than  largt 
enough  to  pay  the  claim  they  made,  which  belonged  to  complainant  in  right  of 
his  wife ;  in  such  a  case  the  complainant  would  be  entitled  to  be  relioTed  agalafi 
the  judgment 

In  such  a  case  of  gross  wrong  and  fraud,  this  court  would  not  stop  to  inqvire^ 
whether  or  not  the  ii^ured  party  might  possibly  get  relief  upon  an  i^plieatton 
to  open  the  judgment  Independent  of  the  fact  of  the  alleged  agreement,  if  at 
the  time  the  board  was  furnished,  the  defendants  had  in  their  hands  fundi  whiefa 
belonged  to  the  wife,  and  which  from  their  nature  there  would  be  a  proprie^  ia 
appropriating  in  liquidation  of  the  debt  contracted  for  board,  this  court  would 
ikiterfere  and  compel  such  appropriation  in  satisfaction  of  the  judgment 

The  bill  should  state  whether  the  attachment  was  taken  out  against  the  defendant 
as  an  absconding  or  an  absent  debtor.  If  the  defendant  was  an  absconding 
debtor,  the  court  certainly  would  not  grant  him  relief  as  readily  as  they  would  if 
the  proceedings  had  been  against  him  as  an  absent  or  non-resident  debtor. 

A  clause  in  a  testator's  will  was  in  the  following  words :  **  Lastly.  I  nominata 
and  appoint  my  said  wife  Lucretia  Scott  executrix  of  this  my  last  will  and  tM- 
tament,  and  in  whose  care  and  protection  I  lea%'e  my  said  children,  and  I  hereby 
desire  and  enjoin  upon  her  to  educate  and  support  them  during  their  mlnoritiei, 
respectively,  in  a  decent  and  suitable  manner,  for  which  purpose  it  is  my  inten- 
tion to  provide  her  the  means,  as  well  as  for  the  support  of  herself." 

Held,  that  there  was  no  doubt  that  while  the  executrix  enjoyed  the  property,  iha 
was  bound  to  maintain  the  children,  during  their  minority,  to  the  extent  of  tha 
means  thus  placed  in  her  hands.  But  the  obligation  existed  only  while  tha 
children  remained  subject  to  her  authority  and  under  her  control,  as  their 
mother.    That  a  daughter,  by  marrying,  withdrew  herself  voluntarily  from  her 
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mother's  fiunilj,  and  accepted  the  protection  and  eapport  of  her  husband,  in 
preference  to  that  offered  by  the  will  of  the  testator.  It  was  an  abandonment 
of  the  support  she  might  otherwise  have  claimed. 

Bill  filed,  August  Ist,  1849.  The  cause  was  heard  May 
term,  1852,  upon  bill,  answer,  replication  and  proofs.  The 
material  facts  disslosed  by  the  pleadings  and  evidence  are 
contained  in  the  Chancellor's  opinion. 

Mr.  W.  Halsted  for  complainant. 

Messrs.  Beasley  and  Vroom  for  defendants. 

The  Chancellor.  I  have  hesitated  whether  I  ought  to 
decide  this  case  upon  the  pleadings  and  proofs  before  me. 
Important  questions  of  law  and  equity  were  argued  by 
counsel  on  both  sides,  upon  assumed  facts,  not  warranted  by 
lie  pleadings  or  proofs.  There  are  blanks  in  the  bill — not 
of  immaterial  matters — ^but  necessary  to  be  supplied  by 
facts,  upon  which  most  important  questions  hinge.  There 
are  dates  as  to  deaths  of  individuals,  either  erroneous,  or 
else  inconsistent  with  other  matters  of  the  bill.  Neither  the 
answer  or  the  proofs  supply  these  deficiencies ;  and  yet  the 
rights  of  these  parties  are  submitted  for  decision,  as  though 
h  were  of  no  consequence  whether  or  not  any  certain  issue 
18  made,  but  the  court  could  go  to  other  sources  for  informa- 
tion, other  than  the  pleadings  and  evidence. 

I  mention  these  matters  in  justice  to  myself.  I  am  greatly 
embarrassed,  from  the  circumstances  mentioned,  in  deciding 
tlie  case ;  and  if  ii^ustice  is  done,  it  is  not  through  defect  of 
the  law,  or  the  powers  of  this  court,  nor  altogether,  I  trust, 
xiay  own  want  of  apprehension  of  the  principles  of  equity 
'^hich  ought  to  govern  the  case. 

The  embarrassments  occasioned  by  the  defects  referred  to, 
^vrill  appear  in  the  course  of  my  opinion. 

As  to  the  power  of  the  court  to  grant  relief  to  the  com- 

1>Iainant  against  the  judgment  in  attachment,  if  a  proper  case 

Is  made,  there  can  be  no  doubt.    The  court  ^ill  grant  relief 

against  a  judgment  which  is  against  conscience,  which  waa 
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obtained,  by  fraud,  or  in  any  other  way  by  which  injustice 
has  been  done,  and  where  the  injured  party  has  had  no  oppor- 
tunity of  defence,  or  could  not  make  it  through  any  defect  of 
the  law,  and  where  adequate  relief  cannot  be  afforded  by 
the  court  where  such  judgment  is  obtained,  and  timely  appli- 
cation for  relief  is  made  to  this  court.  The  authorities  are 
abundant,  and  will  be  found  collected  by  coui^el  in  the  case 
of  Executors  of  Powers  v.  Administrators  of  Butler,  3 
Green'^  CA.  466. 

The  counsel  for  the  complainant  insisted,  that  the  pre- 
tended consideration  of  this  judgment  was  for  the  board  of 
the  complainant's  wife — that  shortly  after  he  married,  which 
was  in  the  year  1838,  he  left  for  New  Orleans,  and  that 
during  his  absence,  and  up  to  the  time  of  his  wife's  death, 
in  the  year  1840,  she  lived  with  the  defendants — that  by  the 
will  of  the  testator,  the  executrix  was  required  to  educate 
and  support  the  complainant's  wife  during  her  minority,  and 
in  consideration  thereof,  the  defendants  agreed,  not  to  charge 
the  complainant  any  thing  for  his  wife's  board — that  at  the 
time  the  attachment  was  taken  out,  the  defendants  had  in 
hands,  funds  to  an  amount  more  than  large  enough  to  pay 
the  claim  they  now  make,  which  belonged  to  the  complainant 
in  right  of  his  wife. 

Such  a  case  would  entitle  the  complainant  to  be  relieyed 
against  the  judgment.  For  the  defendants,  under  such  cir- 
cumstances, to  have  taken  advantage  of  the  complainant's 
absence,  when  he  had  no  opportunity  of  being  heard,  or 
setting-up  the  legal  and  equitable  defence  he  had  against 
the  defendants'  demands,  would  have  been  a  gross  wrong 
and  fraud.  In  a  case  so  gross,  this  court  would  not  stop  to 
inquire  whether  or  not  the  injured  party  might  possibly  get 
relief  upon  an  application  to  open  the  judgment.  The  pro- 
priety of  affording  relief  in  such  a  case  would  be  so  mani- ' 
fest,  and  could  be  afforded  with  so  much  facility  by  this 
court,  there  could  be  no  hesitation  in  granting  it.  And  in- 
dependent of  the  fact  of  the  alleged  agreement,  if  at  the 
time  the  board  was  furnished,  the  defendants  had  in  their 
hands  funds  which  belonged  to  the  wife,  and  which,  from 
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their  nature,  there  would  be  a  propriety  in  appropriating  in 
liquidation  of  the  debt  contracted  for  the  board,  this  Court 
would  interfere  and  compel  such  appropriation  in  satisfaction 
of  the  judgment.  The  Court  would  do  this  from  the  con- 
sideration that  the  defendant  had  no  opportunity  of  making 
his  set-off  in  the  manner  prescribed  by  the  statute,  and  had 
lost  the  opportunity  in  consequence  of  no  laches  of  his  own, 
and  because  a  court  of  equity  is  an  appropriate  tribunal  to 
settle  accounts  of  such  a  nature  as  the  complainant  alleges 
exist  between  the  defendants  and  himself. 

But  let  us  see  whether  the  complainant,  by  his  bill,  or 
proofs,  makes  out  such  a  case,  or  any  case,  which  entitles  him 
to  relief. 

In  the  first  place,  I  remark,  the  bill  does  not  state,  and  it 
does  not  any  where  appear  in  the  case,  whether  this  attach- 
ment was  taken  out  against  the  defendant  as  an  abscond- 
ing, or  an  absent  debtor.  This  is  a  matter  of  some 
importance.  If  the  defendant  was  an  absconding  debtor,  the 
court  certainly  would  not  grant  him  relief  as  readily  as  they 
would,  if  the  proceedings  had  been  against  him  as  an  absent 
or  non-resident  debtor. 

The  only  charge  of  fraud  as  to  the  attachment,  is  the  fol- 
lowing :  ''  And  the  said  Philip  Gamble  and  Lucretia,  his  wife, 
with  the  view  and  intention,  as  he  verily  believes,  of  de- 
frauding him  out  of  his  property,  sued  out  a  writ  of  attach- 
ment out  of  the  circuit  court  of  the  county  of  Mercer, 
returnable  to  the  term  of  March,  1848,  for  the  sum  of  $504  57, 
upon  an  account    against   your  orator,    which  is  wholly 
fraudulent  and  unjust,  and  when,  at  the  same  time,  the  said 
Bhilip  Gamble  and  Lucretia  Gamble  were,  as  your  orator 
believes,  justly  and  equitably  indebted  to  your  orator  in  a 
laxge  sum  of  money." 

I  suppose  it  is  an  error  as  to  the  attachment  having  been 
taken  out  by  Philip  Gamble  and  wife.  I  infer  so  from  the 
argument,  and  from  the  fact  that  no  allusion  whatever  is 
made  to  any  debt  upon  which  Gamble  and  wife  jointly  could 
hare  obtained  a  judgment  against  the  complainant.  If  the 
allegation  is  true,  it  makes  the  case  too  intricate  for  me  to 
16 
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unravel;  and  yet,  the  answer  admits,  in  almost  the  very 
words  of  the  bill,  that  Gamble  and  wife  did  sue  out  the 
attachment.  The  proceedings  in  attachment  are  not  proved, 
and  I  have  no  means  of  ascertaining  how  the  fact  really  is. 

But  what  was  the  consideration  of  this  judgment  ?  To  the 
suggestion  made  by  the  opposite  counsel  upon  the  argument, 
that  by  the  bill  the  consideration  of  the  judgment  was  not 
impeached,  it  was  answered,  that  the  complainant  did  not 
know  what  the  consideration  was.  If  the  complainant  did  not 
really  know  what  the  alleged  consideration  was,  he  should 
have  so  stated  in  the  bill  if  he  intended  to  impeach  the  con- 
sideration, and  to  have  charged  that  the  judgment  was  with- 
out consideration.  All  the  complainant  had  to  do  was  te 
apply  to  the  record  of  the  court  out  of  which  the  attachment 
issued,  and  examine  the  accounts  on  file,  or  if  the  accounts 
were  not  there,  to  have  made  application  to  the  auditors. 

Not  in  connection  with  the  statement  in  reference  to  the 
attachment,  but  in  a  prior  part  of  the  bill,  it  is  alleged,  that 
the  wife  of  the  complainant  boarded  with  Lucretia,  one  of 
the  defendants,  from  shortly  after  her  marriage  until  her 
death.  As  this  is  the  only  fact  in  the  bill  from  which  any 
indebtedness  could  possibly  arise  from  the  complainant  to 
the  defendants,  and  as  it  has  no  connection  with  any  other 
matter  in  the  bill,  by  a  violent  inference,  in  connection  with 
some  admissions  made  in  the  answer,  we  may  conclude  that 
the  consideration  of  the  judgment  was,  in  part  at  leasty  for 
the  board  furnished  the  wife. 

The  answer  responsive  to  this  part  of  the  bill,  is  as  fol- 
lows :  '*  But  these  defendants  altogether  deny  that  the  ac- 
count for  which  said  attachment  was  issued,  was  fraudulent,  or 
unjust,  or  that  the  said  defendants  were  at  that  time  indebted 
to  the  said  Richard  Moore,  the  said  complainant,  in  a  large 
sum  of  money,  or  in  any  sum  of  money  whatever ;  but,  on 
the  contrary  thereof,  these  defendants  expressly  say  that  the 
said  attachment  was  issued  by  them  in  order  to'secure  the 
sum  for  which,  ad^  is  stated  in  the  said  bill,  they  obtained 
judgment,  and  that  a  bill  of  said  charges  was  presented  by 
said  Philip  Gamble  to  the  complainant,  two  or  three  monthB 
before  the  issuing  the  said  attachment,  and^that  the  said 
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complainant  did  not  then  pretend,  (as  is  now  alleged  in  the 
said  bill  of  complaint,)  that  the  said  Lucretia  had  agreed  to 
maintain  his  said  wife,  free  of  expense  to  him,  but  on  the 
contrary,  the  complainant  promised  the  said  Philip  Gamble 
to  write  to  him  in  relation  to  said  bill,  but  the  said  com- 
plainant having  failed  so  to  do,  and  having  neglected  to  pay 
the  amount  of  said  bill,  the  said  defendants,  in  order  to  secure 
and  recover  the  amount  thereof,  caused  the  said  writ  of 
attachment,  &c" 

This  is  all  the  answer  contains  as  to  the  consideration  of 
the  judgment. 

Assuming,  then,  that  such  was  the  consideration  of  the 
judgment,  what  are  the  merits  of  the  complainant^s  case  in 
this  particular  ? 

The  bill  alleges,  that  by  the  will  of  Leonard  Scott,  Lucre- 
tia, the  executrix,  was  bound  to  educate  and  support  the 
complainant's  wife  during  her  minority,  and  that  in  con- 
sideration thereof,  she  agreed  not  to  charge  anything  for 
tiie  board.  If  such  agreement  had  been  made  between  the 
complainant  and  Lucretia  Gamble,  I  cannot  see  how  it  could 
bind  Philip  Gamble.  The  fact  of  her  being  the  executrix  of 
the  will  of  Leonard  Scott,  did  not  make  her  competent,  after 
her  marriage  with  Philip  Gamble,  to  make  any  agreement 
without  his  consent,  which  could  be  enforced,  at  law  or  in 
equity,  against  either  herself  or  her  husband.  The  agree- 
ment is  denied  by  the  answer,  and  no  proof  of  it  is  made  or 
attempted  to  be  made. 

Were  the  defendants  bound  to  support  the  wife  of  the 
complainant  during  her  minority,  under  the  will  of  Leonard 
Scott? 

By  the  will,  there  ai*e  several  devises  and  bequests  of  real 
and  personal  property  to  the  defendant  Lucretia,  some  to  her 
absolutely,  and  others  of  property  to  be  enjoyed  by  her  during 
the  minority  of  her  children.  The  clause  of  the  will  upon  which 
the  question  arises,  is  the  following : 

'*  Lastly,  I  nominate  and  appoint  my  said  wife,  Lucretia 
Scott,  executrix  of  this  my  last  will  and  testament,  and  in 
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whose  care  aud  protection  I  leave  my  said  children,  and  I 
hereby  desire  and  enjoin  upon  her  to  educate  and  support 
them  during  their  minorities  respectively,  in  a  decent  and 
^suitable  manner,  for  which  purpose  it  is  my  intention  to 
provide  her  the  means,  as  well  as  for  the. support  of  herself." 
There  is  no  doubt  that  while  the  executrix  enjoyed  this 
property,  she  was  bound  to  maintain  their  children,  during 
their  minority,  to  the  extent  of  the  means  thus  placed  in  her 
hands.  But  this  obligation  existed  only  while  the  children 
remained  subject  to  her  authority,  and  under  her  control,  as 
their  mother.  Heni'ietta,  by  marrying  the  complainant, 
assumed  legal  duties  and  responsibilities  inconsistent  with 
such  control  and  authority.  Her  mother  could  no  longer 
command  her  services,  which  wei-e  essential  to  the  support  of 
her  household.  She  gave  up  the  protection  to  which  she  was 
entitled  under  her  mother's  roof.  She  withdrew  herself 
voluntarily  from  her  mother's  family,  aud  accepted  the  pro- 
tection and  support  of  the  complainant,  in  preference  to  that 
which  was  oflFered  by  the  will  of  the  testator.  The  f\ind 
provided  might  be  ample  for  the  purpose  for  which  it  was 
appropriated,  while  the  mother  and  children  remained  to- 
gether with  those  mutual  relations  subsisting  l)etween  them. 
A  severance  of  these  relationships,  and  a  voluntary  with- 
drawal by  the  complainant's  wife  from  the  mother's  guard- 
ianship, was  an  abandonment  of  the  support  which  she  might 
otherwise  have  claimed. 

The  complainant  himself  has  produced  proof  that  his  wife 
did-  not  remain  with  the  defendants  under  an  agreement, 
express  or  implied,  that  she  was  to  have  her  board  free  of 
charge.  A  letter  addressed  by  the  defendant  Lucretia  to 
the  complainant,  is  exhibited  on  behalf  of  the  complainant. 
In  that  letter  an  agreement  is  referred  to  as  having  '"been 

*  made  between  the  parties,  by  which  the  complainant  agreed 
to  pay  two  dollars  a  week  for  his  wife's  board,  and  a  sug- 
gestion is  made,  that  the  amount  is  too  small  and  that  tttj 

,  cents  a  week  more  should  be  added.  There  is  an  acknow- 
ledgment also  in  the  letter  of  a  receipt  of  fifteen  dollars  from 
the  complainant.     This  letter  certainly  refutes  the  allegation 
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in  the  bill,  that  the  defendant  Lucretia  had  agreed  with  the 
complainant  to  board  his  wife  without  charge,  in  consider- 
ation of  the  duties  imposed  upon  her  by  the  will.  It  is 
evidence  produced  by  the  complainant,  and  is  made  admi»- 
sable  by  being  offered  by  him. 

The  only  ground  of  complaint,  that  I  can  see,  in  reference 
to  the  charge  for  board,  is  the  amount.  The  judgment  is  for 
five  hundred  and  four  dollars  and  fifty-seven  cents.  If  the  . 
complainant's  wife  boarded  with  the  defendants  from  her 
marriage  to  the  period  of  her  death,  at  two  dollars  and  fifty 
cents  a  week,  which  is  the  highest  price  named  in  the  letter 
alluded  to,  the  amount,  with  interest,  at  the  time  judgme;tit 
was  rendered,  would  not  amount  to  three  hundred  and  fifty  . 
dollars. 

But  relief  is  not  sought  for  on  this  ground,  and  there  ip 
no  allegation  of  any  advantage  having  been  taken  in  this 
respect.  Besides,  I  may  be  mistaken  as  to  the  time  of  the 
death  of  the  complainant's  wife.  There  is  a  blank  in  the 
bill  as  to  the  time  of  her  death,  and  it  is  not  supplied  by  the 
evidence. 

The  only  remaining  equity  set  up  by  the  bill  is,  that  at 
Ihe  time  the  attachment  was  issued,  the  defendants  had  funds 
in  their  hands,  belonging  to  the  complainant  in  right  of  his 
wife,  which  ought  to  have  been  appropriated  in  liquidati6n 
of  the  claim  made  for  the  board. 

And,  first,  the  bill  insists,  that  the  complainant  is  tenant 
by  the  curtesy  of  lot  No.  1,  mentioned  in  the  will,  and  that 
the  defendants  should  account  for  the  rents  and  profits  since 
the  death  of  Leonard  Scott. 

If  it  were  necessary  for  me  to  decide  the  question  of  the 
complainant's  right  as  tenant  by  the  curtesy,  it  would  bo 
impossible  for  me  to  do  so  upon  the  facts  as  stated  in  the 
bill.  It  could  not  be  properly  decided,  without  ascertaining 
the  fact  whether  Leonard  died  before  or  after  his  sister 
Henrietta.  The  bill  states  that  Leonard  died  in  1842,  and 
that  Henrietta  died  in  1840.  And  yet  the  bill  alleges,  that 
Leonard  died,  leaving  Henrietta  him  surviving.  The  answer 
ti'eatB  all  these  matters  as  of  very  little  importance,  and  admits . 
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them,  as  stated  in  the  bill,  to  be  correct.    If  the  dates  in  the 
bill  aiH}  correct,  the  question  cannot  possibly  arise. 

(1)  But  admitting  the  complainant  to  be  tenant  by  the 
curtesy  of  lot  No.  1,  it  is  a  question  in  which  the  defendants 
have  no  interest,  and  the  complainant  can  enforce  no  rights 
of  his,  arising  from  such  title,  against  these  defendants, 
unless  he  can  show  that  thej  have  been  in  receipt  of  the 
rents  and  profits.  There  is  no  charge  to  that  effect  in  the 
bill,  and  it  is  not  shown,  otherwise,  how  this  is  a  material 
question  in  the  cause. 

(2)  As  to  lot  No.  2.  which  was  devised  to  Henrietta,  the 
compIainant*s  wife,  the  same  remarks  are  applicable  to  that 
lot,  as  to  lot  No.  1.  There  are  no  rights  which  the  com- 
plainant can  enforce  against  these  defendants,  uileBs  thej 
have  been  in  receipt  of  the  rents  and  profits.  This  they 
deny,  and  in  fact,  no  charge  of  the  kind  is  made  in  the  bill, 
nor  is  there  any  proof  of  their  receiving  any  rents  or  profits 
from  this  lot, 

(i)  As  to  lot  No.  0.  The  complainant  alleges  the  sale 
was  void.  Admitting  it  to  be  void,  the  complainant  does 
not  show  how  he  is  interested  in  that  question,  or  in  what 
manner  ho  cau  derive  any  benefit  from  setting  the  sale  aside. 
But  1  have  decided  as  to  the  validity  of  this  sale  in  the  case 
of  Sf^/  r.  Gamilt  ignJ  irt /V.  decided  at  this  term.  The 
saflBK>  evidenct^  as  to  this  sale,  was,  by  consent  of  cooncil,  used 
in  K^th  cases^ 

(4>  As  to  the  twvk  handn^i  dollars  which,  the  bill  alleges, 
the  wife  of  the  cv>mplainant.  before  her  marriage  with  him, 
4^>^t):>i  in  the  Sivio^  s  Bank  of  rhilad^pliia,  and  whidi, 
siiMe  her  death,  Lvcretia,  one  <^  the  defendants,  drew  cmt  of 
the  Ruik :  if  the  allegations  in  n^Jei>ence  to  this  transaction 
were  all  in<e,  the  <v>mpbunast  can  e^aim  the  mcney  only  m 
iiimiiasira:k^r  of  his  wife,  aad  ^  deJe^danxs  ase  not  bovnd 
ii&  this  sx:;  to  a«\\v;:st  to  hia:  Kv  iu 

($>  InK^^i^M^c^  to  the  other  matie::^  i^  the  bill,  the 
wMriaijr  ti^piT^^  wa:^,  aaid  other  aniciesv  ani  also  the  fuj- 
«iMl  of  tw^Mitr-*^  ^>Sar? :  if  tkey  w^tw  icK>TTei  I  haTe  bo 
of  vin^aj:  v)ieiher  aa^  ciy^  hi^  iwia  giiea  far 
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them  by  the  defendants.  In  all,  they  amount  but  to  a  small 
sum,  and  I  do  not  think  the  proof  in  regard  to  them  of  such 
a  nature  as  to  justify  my  interference  with  this  judgment. 

This  bill  must  be  dismissed  with  costs.  I  desire  that  the 
condosion  I  have  reached  in  this  pase,  as  well  as  that  in  the 
case  of  Sc4dt  v.  Gamble  and  wife,  may  not  be  construed  into 
an  approval  of  the  manner  in  which  these  defendants  have 
managed  the  trust  committed  to  their  hands.  There  are 
strong  reasons  for  supposing,  from  the  developments  that 
liave  been  made,  that  the  rights  of  his  children,  which  the 
testator,  with  so  much  confidence,  committed  to  the  mother, 
have  not  been  promoted  by  her  marriage  with  Philip  Gam- 
ble. And  I  feel  it  my  duty  further  to  remark,  that  I  do  not 
desire  any  thing  I  may  have  said,  to  prejudice  the  com- 
plainant in  any  application  he  may  make  for  relief  to  the 
court  in  which  the  judgment  in  question  was  obtained. 

The  decree  of  this  court  does  not  affirm  the  correctness  of 
that  judgment,  but  only  that  relief  cannot  be  had  against  it 
in  this  court  upon  the  case  made  by  the  bill. 
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FlmsR  P.  Brown  and  John  P.  Brown,  complainaiits^ 
and  Joseph  £.  Edsall  and  Euas  L.  Hommkdibu^ 
defendants. 

Wberc  an  iojanotion  had  been  granted  to  stay  a  suit  at  law,  that  tiie  def«iidant9 
night  make  diaooreiy,  and  that  the  complainantB  n^ht  hare  relief  in  the  prt- 
mieMin  this  ooort;  and  the  defendants,  anheeqaentlj,  moved  to  diMoWe  Um 
injanction,  on  the  ground  that  the  equity  of  the  bill  had  been  fully  answered, 
'  and  the  diseoTery  prayed  fbr  obtidned ;  the  oourt  refused  the  motion,  beeanse 
•  the  bill  prayed  for  relief  as  well  as  diseovery,  and  in  regard  to  a  subtfeet  matter 
whieh  appropriately  belonged  to  equity  Jurisdiction. 

But  the  bill  must  show  a  case  of  manifest  propriety  in  this  court's  retaining  the 
cause,  where  a  suit  has  been  commenced  at  law,  and  the  party  seeks  to  change 
the  forum  of  litigation,  and  prays  for  relief  as  well  as  discovery. 

This  cause  was  argued  before  the  Chancellor,  June  Istf 
1852,  on  motion  to  dissolve  the  injuYiction. 

Mr.  Crould  for  motion. 

Mr.  Haines  contra. 

The  Chancellor.  The  defendants  commenced  an  action 
against  the  complainants  in  the  Supreme  Court  of  this  State,, 
on  the  joint  and  several  promissory  note  of  the  complainants, 
given  by  them  to  the  defendants  in  March,  1845.  The  suit 
at  law  was  commenced  in  April  term,  1851,  of  the  Supreme 
Court.  On  the  29th  of  November,  1851,  the  complainants 
exhibited  their  bill.  Upon  the  facts  therein  stated,  they 
prayed  an  injunction  to  stay  the  suit  at  law — that  the  de- 
fendants might  make  discovery,  and  that  the  complainants 
might  have  relief  in  the  premises  in  this  court.  This  bill 
the  defendants  have  answered,  and  they  now  move  that  the 
injunction,  which  was  granted,  staying  the  proceedings  in 
the  said  suit  at  law,  may  be  dissolved,  on  the  ground  that 
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the  equity  of  the  bill  is  fully  answered,  and  the  discovery 
prayed  for  obtained. 

The  Court  of  Chancery,  in  this  state  has  never  adopted 
the  principle,  that  because  its  jurisdiction  has  once  right- 
fully attached,  it  will  retain  the  cause,  as  a  matter  of  right, 
for  the  purposes  of  complete  relief. 

All  bills  in  this  court  are,  in  their  nature,  bills  of  dis- 
covery. Some  are  bills  for  discovery  purely.  When  the 
subject  matter  is  one  which  is  properly  cognizable  at  law 
only,  and  adequate  relief  can  be  given  there,  as  where 
damages  are  to  be  ascertained,  or  titles  to  land  tried,  and 
in  cases  of  mere  trespass,  a  Court  of  Chancery  frequently 
takes  jurisdiction,  that  a  discovery  may  be  had  on  the  oath 
of  a  party,  or  to  compel  the  production  of  papers  and  docu- 
ments. The  end  for  which  the  jurisdiction  of  the  court  was 
invoked  having  here  attained,  the  party  seeks  his  redress  in 
the  proper  tribunal  at  law. 

Where  a  suit  has  been  commenced  at  law,  the  defendant 
may  be  entitled  to  a  discovery  from  his  adversary,  and  ob- 
tain it  by  his  bill  in  this  court.  But  if  he  seeks  to  change 
the  forum  of  litigation,  and  prays  for  relief  as  well  as  dis- 
covery, the  subject  matter  must  be  one  which  appropriately 
belongs  to  equity  jurisdiction.  His  bill  must  show  a  case  of 
manifest  propriety  in  this  court's  retaining  the  cause.  JPon- 
hlanque  and  Cooper  lay  it  down  that  **  the  court,  having 
acquired  cognizance  of  the  suit  for  the  purpose  of  discovery, 
will  entertain  it  for  the  purpose  of  relief  in  most  cases  of 
fraud,  account,  accident,  and  mistake."  So,  if  it  is  plain^ 
tfiat  adequate  relief  can  be  given,  and  at  the  same  time  a 
multiplicity  of  suits  be  prevented,  the  court  having  obtained 
jurisdiction,  will  go  on  and  give  the  proper  relief. 

The  bill  before  us  is  for  discovery  and  relief.  It  is  pro- 
perly framed  for  a  bill  of  such  a  nature.  It  not  only  avers 
that  the  discovery  is  material  for  the  defence,  but  also  that 
the  knowledge  of  the  facts,  upon  which  the  defence  rests, 
are  exclusively  within  the  knowledge  of  the  adversary. 
The  relief  sought  is,  that  the  accounts  between  the  parties, 
and  which  are  connected  with  the  promissory  note  upon 
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which  the  suit  at  law  was  instituted,  may  be  settled  in  this 
court,  and  a  decree  made  consequent  upon  taking  such  ac- 
counts. 

The  note  in  question,  together  with  another  note  of  Peter 
P.  Brown,  one  of  the  complainants,  for  $1,374  88,  was  given 
in  consideration  of  a  bond  and  mortgage  assigned  at  the 
time  by  the  defendants  to  the  complainants.  No  less  than 
nine  promissory  notes  and  one  draft  have  grown  out  of  this 
transaction,  at  dififerent  times,  daring  the  period  from 
March,  1845,  and  through  the  year  1849.  The  note  upon 
which  the  suit  at  law  was  instituted,  cannot  be  settled  with- 
out bringing  all  these  notes  and  draft  into  the  account.  So 
intricate  have  the  accounts  become  between  the  parties,  that 
it  is  evident  from  the  answer  of  the  defendant,  Edsall,  that 
be  himself  is  uncertain,  and  is  unwilling  to  say,  how  the 
accounts  really  stand  between  the  parties.  The  manner  in 
which  he  speaks  of  two  notes  of  $354  40  each,  given  to  him 
by  Brown,  and  of  his  own  note  of  $354  40,  which  he  ex- 
changed with  Brown,  shows  that  the  accounts  are  involved 
in  much  difficulty.  He  says,  that  he  has  no  knowledge,  re- 
collection or  belief,  that  the  two  $354  notes  were  paid,  and 
that  he  verily  believes  his  own  note  was  paid.  A  business 
man  ought  to  be  able  to  speak  with  certainty  as  to  such 
matters,  or  state  some  reason  why  he  cannot  do  so.  The 
reasonable  conclusion  is,  that  the  whole  transaction  between 
the  parties  has  been  very  loose.  It  is  manifest  that  the 
accounts  between  the  parties  are  intricate,  and  that  great 
care  and  deliberation  is  required,  in  order  to  have  them 
satisfactorily  adjusted. 

This  court  is  the  proper  tribunal  for  the  settlement  of  such 
lux^punts.  Justice  could  hardly  be  done  in  a  hasty  trial  at 
the  Circuit. 

The  injunction  must  stand,  and  the  complainants  proceed 
with  their  suit. 
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Daniel  Crane  and  Wife  and  others,  complainants,  and 
Stephen  Van  Duyne,  John  Dey  and  Wife,  and  others, 
defendants. 

A  tfMUior  deviBed  to  his  wife  the  nse  of  hid  personal  and  real  estate,  as  long  as 
she  remained  his  widow,  or  daring  her  natural  life.  At  her  death,  or  if  she 
nanied,  then  at  her  marriage,  all  the  real  estate,  and  the  residue  of  the  per- 
iOBal  estate  was  to  be  diyided  equally  among  the  testator's  children.  The  wife 
married  again,  and  since  that  time  to  the  filing  of  the  bill,  with  her  husband, 
remained  in  the  actual  possession  of  the  larger  portion  of  the  real  estate,  and 
they  reeeired  the  rents  from  the  person  occupying  the  residue. 

Held,  that  they  must  account  for  the  rents  and  profits  of  all  the  real  estate,  of 
which  the  testator  died  seised,  since  the  date  of  the  marriage. 

That  they  could  not  claim  an  allowance  for  improvements  put  upon  the  estate,  and 
for  moneys  paid  for  the  tillage,  care  and  culture  of  the  land  by  the  widow, 
during  her  widowhood. 

If  a/esM  §oU  being  an  executrix  or  administratrix,  wastes  the  goods  of  her  testa- 
tor or  intestate,  and  then  marries,  her  husband  Is  liable  as  long  as  the  corerture 
lasts  fdtf  the  devoBtavU, 

Bo  where  the  administratrix,  for  a  raluable  consideration,  and  bona  fide  transferred 
obHgationa  belonging  to  the  estate  of  the  testator  to  one  with  whom  she  sub- 
aequently  istermarried,  ho  has  no  right  to  retain  them  as  his  own,  but  must  b# 
hold  aeeonntablo  with  her  for  all  the  property  which  came  to  her  possession. 
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The  testator  gave  tho  use  of  all  his  property,  except  a  small  legacy  to  his  widow, 
and  the  amount  was  amply  sufficient  for  her  own  comfortable  support,  and  the 
maintenance  of  the  children.  It  wai«  htldt  that  the  intention  of  the  testator 
was,  that  with  the  use  of  the  property  devised  to  his  widow,  she  should  take 
care  of  the  children ;  and  that  she  could  not  claim  an  allowance  for  the  care^ 
support  and  maintenance  of  the  children,  during  their  minority,  and  fmrn.  the 
testator's  death  to  the  time  of  her  marriage. 

All  the  personal  property  in  the  inventory,  other  than  some  articles  transferred  to 
the  children  of  the  testator,  remained  in  specie  upon  the  premises,  except  a  por- 
tion thereof,  which,  from  if  nature,  ioa«  contnmed  in  the  «««,  and  •oiii«  live 
ttoek  that  died  from  dheate, 

Heldf  that  this  personal  property  being  appropriate  and  necessary  for  the  enjoy- 
ment of  the  real  estate,  was  legitimately  used  for  that  purpose ;  that  when  the 
testator  left  his  widow  the  vte  of  both  personal  and  real  property,  he  did  n<it 
intend  that  the  personal  property  should  be  sold  at  his  death.  But  the  executrix, 
before  she  married,  should  have  exhibited  her  account.  As  to  the  property 
which  was  necessarily  consumed  in  it«  actual  use  upon  the  premises,  and  the 
live  stock  which  perished  fh)m  disease,  allowance  was  made,  at  their  appraised 
Talue.  As  to  the  residue,  it  was  held  that  there  was  no  necessity  of  MUing  it, 
aa  the  executrix  and  her  husband,  by  continuing  in  the  use  of  it  after  the  ter- 
mination of  her  estate  had  converted  it,  and  mutt  account /or  it  at  itt  appraiMtd 
walue.  They  might  have  claimed  an  allowance  for  its  depreciation,  if  they  had 
not  assumed  the  ownership  after  their  marriage. 

The  bill  was  filed  October  2,  1852. 

It  charges  that  Nicholas  Van  Duyne,  late  of  the  county 
of  Morris,  died  on  or  about  the  30th  of  October,  1842 — 
that  at  the  time  of  his  death  he  was  seized  of  several  tracts 
of  land  lying  in  that  county,  of  about  one  hundred  acres^ 
and  was  possessed  also  of  a  considerable  amount  of  personal 
property  consisting  of  household  furniture,  farming  uten- 
sils, grain,  stock  on  his  farm,  debts  due  to  him,  Ac. — that 
he  died  leaving  Hannah  Van  Duyne  his  widow,  and  Stephen 
Van  Duyne,  Catherine  Ann,  (since  intermarried  with  the 
complainant,  D.  Crane,)  Silas,  Elijah,  James,  Albert  and 
Martin,  his  children,  surviving  him. 

That  by  his  will,  after  directing  the  payment  of  his  debts^ 
Ac,  he  devised  as  follows : — "  I  give  to  my  beloved  wife, 
Hannah  Van  Duyne,  the  use  of  all  my  personal  estate  of 
every  name  and  kind,  as  long  as  she  remains  my  widow,  or 
during  her  natural  life,  with  the  exception  of  the  sum  of 
four  hundred  dollars,  which  I  shall  hereafter  mention :  fur- 
ther, I  give  and  bequeath  to  my  beloved  wife,  Hannah  Van 
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Duyiie,  the  use  of  my  real  estate  as  long  as  she  does  remain 
my  widow,  or  during  her  natural  life.  Item — I  give  and 
bequeath  to  my  son  Stephen  Van  Duyne,  the  sum  of  $400  of 
my  personal  estate.  Item — I  give  and  bequeath,  after  the 
widowhood  or  death  of  my  said  wife,  that,  all  my  real  and 
personal  estate  to  Stephen  Van  Duyne,  Catherine  Ann  Van 
Duyne,  Silas  Van  Duyne,  Elijah  Van  Duyne,  James  Van 
Duyne,  Albert  Van  Duyne,  and  Martin  Van  Duyne,  to  be 
divided  among  them  share  and  share  alike,  and  therein  and 
thereby  appointed  his  widow,  the  said  Hannah  Van  Duyne, 
and  Stephen  Van  Duyne  executors  thereof." 

That  the  executors  proved  the  will — that  the  appraisement 
of  debts  due  the  estate  amounted  to  two  thousand  four  hun- 
dred and  fifty-three  dollars  and  seventy-five  cents,  and  the 
personal  property  to  seven  hundred  and  ninety-one  dollars 
and  ninety-seven  cents. 

That  all  the  estate  except  the  legacy  of  four  hundred 
doUai-s,  which  was  paid  to  Stephen,  went  into  the  possession 
of  the  executrix,  as  also  the  title  deeds  of  tlie  real  estate — 
that  the  executrix  threatened  to  waste  the  estate,  and  that 
she  has  wrongfully  converted  considerable  part  of  the  per- 
sonal estate. 

That  for  several  years  John  Dey  lived  with  the  executrix 
as  a  laborer  on  the  farm,  and  that  in  February,  1850,  they 
were  secretly  married. 

That  John  Dey  has  possessed  himself  of  the  personal 
estate  and  efifects  of  the  testator,  and  claims  tlie  same  as  his 
own,  and  has  entered  upon  the  real  estate,  and  taken  the 
rents  and  profits,  and  the  title  deeds,  &c. — that  within  a 
year  past  he  has  received  payment  of  a  bond  and  mortgage 
given  by  one  Samuel  Dey  to  the  testator,  for  one  hundred 
dollars — and  has  in  his  possession,  and  claims  as  his  own  a 
promissory  note  made  by  John  A.  Hopper,  for  three  hundred 
and  forty  dollars,  which  was  given  for  a  debt  due  the  testa- 
tor, and  which  note  was  assigned  to  John  Dey  by  the  exe- 
cutrix, before  marriage. 

That  said  Dey  has  in  his  possession  a  note  or  bond  given 
to  him  by  one  George  W.  Van  Duyne.  for  the  sum  of  one 
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hundred  dollars,  secured  by  a  mortgage,  and  also  a  note  or 
bond,  given  by  Moses  Young,  for  one  hundred  dollars,  se- 
cured by  mortgage ;  also,  a  note  of  one  Everett,  for  one 
hundred  dollars ;  also,  a  note  of  one  F.  Vanness  for  fifty 
dollars,  all  of  which  were  given  for  moneys  originally  be- 
longing to  the  estate  of  testator,  and  have  been  placed  in 
the  hands  of  John  Dey,  by  his  wife,  the  executrix,  to  get 
them  out  of  reach — that  said  Dey  is  a  man  of  no  responsi- 
bility. 

That  the  defendants  refuse  to  account  for  the  estate  of 
said  testator. 

That  James  Van  Duyne,  Albert  and  Martin  refuse  to  join 
in  the  bill,  and  are  therefore  made  defendants. 

The  prayer  of  the  bill  is,  that  an  account  may  be  taken, 
and  the  estate  settled  in  this  court,  and  in  the  meantime 
John  Dey  and  his  wife  may  be  restrained  from  collecting, 
Ac,  the  notes  and  bonds  hereinbefore  mentioned,  or  any 
other  securities  of  the  estate,  &c.,  &c. 

On  the  17th  May,  1852,  the  defendants,  John  Dey  and  his 
wife,  filed  their  joint  and  several  answer. 

They  admit  tlxe  will,  its  proof,  and  the  appraisement  and 
inventory  filed — that  the  debts  due  the  estate  were  appraised 
at  two  thousand  four  hundred  and  thirty-eight  dollars  and 
forty-seven  cents,  and  the  personal  estate  other  than  said 
debts,  amounted  to  eight  hundred  and  forty-seven  dollars 
and  twenty-five  cents. 

They  allege  that  there  was  a  mistake  made  in  taking  the 
inventory — that  the  inventory  contains  two  notes  of  John 
A.  Hopper,  one  for  one  hundred  and  sixteen  dollars  and 
eighty-five  cents,  and  the  other  for  three  hundred  and  seven 
dollars  and  fifty  cents,  whereas  there  was  only  one  note, 
amounting,  with  interest,  to  three  hundred  and  forty-four 
dollars — that  H.  afterwards  paid  the  executrix  the  interest 
due  on  this  note,  and  gave  the  executrix  a  new  note  for 
three  hundred  and  forty  dollars. 

They  set  out  several  large  payments  made  on  account  of 
the  estate,  and  Hannah  (the  executrix)  then  admits,  that 
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all  the  rest  of  the  estate  came  to  her  possession,  and  under 
her  control,  except  such  articles  as  were  consumed  and  used 
in  the  family,  and  for  their  support,  and  a  cow  set  off  to 
Silas — one  cow  set  off  to  Elijah— one  horse  set  off  to  Albert 
—one  cow,  bed  and  bedding,  set  off  to  Catherine  Ann 
Crane,  and  twenty  dollars  in  money  paid  her — one  horse 
sold  to  John  Dey,,and  one  pf  the  cattle  and  one  of  the  sheep 
which  died  of  disease. 

Admit  the  receipts  of  the  rents  and  profits  of  the  real 
estate,  and  that  the  defendant,  Hannah,  has  the  title  deeds. 

The  answer  sets  forth  that  the  complainant,  Catherine 
Ann,  when  seventeen  years  of  age,  secretly  married  the 
complainant  Crane,  and  that  she  and  husband  lived  with 
her  (the  executrix)  from  February  until  May,  and  that  then 
the  bed,  bedding  and  cow  were  set  off  to  her — that  she  lent 
them  another  cow  for  a  year,  supplied  the  family  with  grain 
and  flour,  and  kept  the  two  cows  for  them. 

The  executrix,  by  the  answer,  further  sets  forth,  that 
Silas  and  Elijah,  two  of  the  children,  remained  with  and 
were  supported  and  educated  by  the  mother  from  their 
father's  death  until  the  autumn  of  1847,  when  she,  said 
executrix,  removed  temporarily  to  Newark,  and  took  with 
her  Albert,  James  and  Martin,  and  maintained  and  supported 
them  and  provided  them  with  board,  clothing  and  education 
— ^that  she  then  returned  with  them  to  Morris,  and  has  edu- 
cated and  maintained  them  up  to  the  time  of  filing  the 
answer.  She  insists,  that  in  taking  the  account  of  the 
estate,  and  the  amount  due  to  Daniel  Crane  and  wife,  and 
to  Elijah,  Silas,  James,  Albert,  and  Martin,  respectively, 
the  true  value  of  said  care,  support  and  maintenance  should 
be  ascertained,  and  allowance  made  therefor  from  their  re- 
spective shares. 

The  defendants  state  that  the  executrix  has  expended 
fifty  dollars  in  money  in  settling  the  estate,  which  should  be 
allowed,  together  with  one  hundred  and  fifty  dollars  as  com- 
missions. 

The  defendants  further  allege,  that  the  goods  and  chat- 
tels, aud  all  the  personal  property  in  the  inventory  men- 
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tioned,  other  than  debts  due  and  owing,  still  remain  in  specie 
upon  the  premises,  and  in  the  possession  of  executrix,  except 
the  portion  consumed  in  the  use,  and  that  stated  as  set  off  to 
the  children,  and  the  cattle  and  sheep  that  died  from  dis- 
ease, and  the  horse  sold  to  Dey ;  and  they  insist  that  tl^ 
residue  thereof  and  the  said  personal  estate  in  specie,  ought 
to  be  taken  at  the  full  value,  as  'stated  in  the  inventory,  and 
the  residue  sold,  and  the  proceeds  taken  in  full  dis- 
charge, &c. 

The  defendant,  Hannah,  states  that  she  employed  John 
Dey  (now  her  husband)  to  manage  and  till  the  farm,  at  ten 
dollars  per  month,  and  he  was  so  employed  from  the  year 
1844  until  1850;  that  on  the  11th  February,  1850,  a  settle- 
ment was  had,  for  which,  up  to  that  time  he  had  received 
only  about  one  hundred  and  twenty  dollars,  of  which  the 
horse  before  mentioned  made  seventy  dollars — that  upon 
the  settlement,  there  was  found  due  him  five  hundred  and 
sixty  dollars,  and  that  towards  the  payment  of  tliat  sum,  the 
defendant,  Hannah,  as  executrix  ,transferred  to  him  the  Hop- 
per note,  then  amounting  to  the  sum  of  three  hundred  andf 
fifty-five  dollars  and  thirty  cents,  also  the  bond  of  Samuel 
Day,  then  amounting  to  the  sum  of  one  hundred  and  three 
dollars  and  fifty-eight  cents,  and  that  the  executrix  ought  to 
have  this  allowance  against  the  estate  generally,  or  against 
the  respective  shares  of  Silas,  Elijah,  James,  Albert  and 
Martin. 

The  defendant,  Hannah,  denies  squandering  the  estate, 
or  threatening  to  do  it,  or  of  converting  any  of  the  estate 
to  her  own  use,  contrary  to  the  will,  and  declares  she  is, 
and  always  has  been  ready  to  account,  and  is  ready  to  ac- 
count for  the  Hopper  note,  the  Dey  liond,  and  the  liorse,  if 
it  is  right  she  should  do  so,  and  has  repeatedly  offered  to 
some  of  defendants  to  account  for  the  estate  to  their  satis- 
faction— that  the  estate  is  well  invested  on  interest. 

The  defendants  deny  ever  having  refused  to  deliver  up 
the  title  deeds,  or  to  account  for  the  estate. 

John  Dey  denies  he  has  any  of  the  estate  except  the 
Hopper  note  and  Dey  bond — that  he  received  the  same  in 
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good  fidthy  for  the  consideration  stated,  and  without  th^ 
knowledge  that  it  belonged  to  the  estate,  and  he  insists  on 
his  right  to  retain  them ;  he  denies  having  received  any  of 
the  rents  and  profits,  but  admits  he  has  worked  and  lived 
upon  the  said  lands,  bnt  without  any  compensation  therefor 
than  his  living  and  support  out  of  the  same.  He  denies 
ever  having  had,  as  charged  in  the  bill,  a  note  or  bond  of 
Van  Duyne,  or  the  note  or  bond  of  Young,  or  the  note  of 
Everett  or  of  Vanness ;  but  he  admits  that  after  his  mar- 
riage, Ihe  said  Hannah,  in  making  a  change  of  the  securi- 
tiesi  the  same  were  executed  in  the  name  of  the  defendant,  • 
John  Dey,  but  the  same  remained  in  the  possession  of  \m 
wife. 

The  defendant,  Hannah,  answers,  that  the  bond  and  mort' 
ga^e  of  Van  Duyne,  tiie  bond  and  mortgage  of  Young,  the.- 
bill  of  sale  of  Everett,  and  the  note  of  Vanness,  were  give^i* 
as  securities  for  moneys  loaned  by  her^  and  which  was  hex- 
own  money,  and  no  part  of  the  estate,  earned  by  her  fr«pi 
the  use  of  the  estate  in  port,  and  from  her  own  industry;- 
since  the  testator's  death. 

To  this  answer  is  annexed  a  schedule  of  account  contfun- 
iag  the  charges  and  discharges  of  the  executrix. 

Hr.  Litth  argued  for  the  complainants,  and  cited  Covp^ 
>^^en  and  others  v.  SchtUer  and  others,  2  Paiges  122^  I 
^^ory's  Eq.  sec.  604  (note);  Debo  v.  Titus,  5  Hal.  129. 

Mr.  Chandler  for  defendants,  Dey  and  wife,  cited,  Wilka 
« wrf  toi/e  V.  Rogers  and  others^  6  Johns.  R.  566 ;  In  the  matto' . 
?/^  S.  F.  Bostwick,  4  Johns.  Ch.  100;  Jillen  v.  Coster,  17  ; 
*^«'.  Ch.  Rep.  204. 

^   *3^H£  Chakcellob.    There  is  no  difficulty  in  the  construe- 

^Oxx  of  the  will.    The  widow  was  entitled  to  the  use  of  the 

^^^1  estate  during  her  life,  if  she  remained  unmarried.    If 

c^e  xnarried,  her  interest  then  terminated.    Of  the  personal 

^%taAe,  a  legacy  of  four  hundred  dollars  was  first  to  be  paid 

^^t  of  it  to  the  testator's  eldest  son,  Stephen  Van  Duyne^^ 

17 
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and  the  use  of  the  residue  was  given  to  the  widow  on  the 
8amo  terms  that  she  was  to  enjoy  the  real  estate.  At  her 
death,  or  if  she  married,  then  at  her  marriage,  all  the  real 
estate,  and  the  residue  of  the  personal  estate,  were  to  be 
divided  equally  among  all  the  testator's  children,  being 
deven  in  number. 

The  defendants,  John  Dey  and  Hannah  his  wife,  must 
account.  The  only  questions  involved  in  the  case,  which 
are  in  controversy  between  the  parties,  are,  as  to  some 
principles  applicable  in  taking  the  accounts.  The  complain- 
ants, not  having  put  the  facts  alleged  in  the  answer  at  issue, 
they  must  be  taken  as  true. 

The  bill  alleges,  and  the  answer  admits,  that  Stephen  Van 
Duyne,  the  executor  named  in  the  will,  has  not  intermeddled 
viUi  the  real  estate,  and  that  no  part  of  the  personalty  came 
to  his  hands,  or  within  his  control,  except  the  sum  of  four 
fadndred  dollars,  and  which  he  was  entitled  to  as  his  legacy. 

The  defendant,  Hannah,  the  executrix  of  the  will,  inter- 
married with  John  Dey  on  the  20th  of  February,  1860.  They 
admit  that  since  then,  they  have  been  in  the  actual  possession 
of  the  larger  portion  of  the  real  estate,  and  have  received 
the  rents  from  the  persons  occupying  the  residue.  They 
must  account  for  the  rents  and  profits  of  all  the  real  estate 
of  which  the  testator  died  seized,  since  the  20th  of  Feb- 
ruary, 1850. 

In  taking  this  account,  they  claim  an  allowance  for  im- 
provements put  upon  the  estate  by  the  defendant,  Hannah, 
diring  the  period  between  the  death  of  the  testator  and  her 
marriage,  and  for  money  paid  for  the  tillage,  care  and  cal- 
4ure  of  the  land. 

They  are  not  entitled  to  such  allowance.  As  to  the  im- 
provements, they  might  have  been  proper  and  necessary  for 
the  full  enjoyment  of  the  estate,  and  doubtless  have  con- 
tributed to  its  permanent  value.  But  the  devisee  termi- 
nated her  estate  by  her  own  will.  By  the  terms  of  the 
devise,  she  was  entitled  to  the  real  estate  during  her  life,  if 
she  remained  unmarried.  She  accepted  the  estate,  in  liea 
of  her  dower,  upon  the  conditions  annexed  to  it.    There  is 
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nothing  in  the  case,  which,  as  a  matter  of  equity,  entitles 
the  defendants  to  an  allowance  for  the  improvements. 

As  to  the  moneys  expended  for  the  care  and  culture  of 
the  land;  such  expenditures  were  made  for  the  devisee's 
-own  benefit.  She  occupied  the  land,  and  for  the  moneys 
expended  in  its  care  and  cultivation,  enjoyed  its  products. 
She  was  entitled  to  the  use  of  it,  but  not  to  cultivate  it  at 
the  expense  of  the  children. 

In  accounting  for  the  personal  estate,  the  defendants  are 
entitled  to  have  the  mistake,  as  to  the  Hopper  note,  which 
is  allq^ed  to  have  been  made  in  taking  the  inventory  and 
appraisement,  corrected,  without  further  proof.  The  cir- 
immstances  of  the  mistake  are  set  out  in  flie  answer,  and 
the  defendants  o£fer  to  prove  the  error.  The  complainants 
have  not  afforded  them  an  opportunity  of  doing  so,  by  put- 
ting the  facts  aflSrmed  by  them  in  issue  by  a  replicatioOi 
Taking  the  circumstances  stated  as  true,  the  mistake  is 
apparent. 

The  payment  made  to  Kitty  De  Hart,  and  the  amount 
paid  as  a  compromise  to  Anthtny  Young,  under  the  facti 
stated  in  the  answer,  are  proper  for  allowance,  as  likewise 
the  mm  of  money  paid  to  John  Van  Wagoner. 

The  defendants  claim  an  allowance  for  one  cow  set  off  to 
Silas  Van  Dnyne,  one  cow  to  Elijah,  one  horse  to  Albert, 
and  a  cow,  bed  and  bedding,  set  off  to  Catherine  Ann. 
The  only  objection  to  these  allowances,  is  in  the  fact  that 
these  children  were  under  age  at  the  time  they  respectively 
received  the  property.  The  property  was  left  by  the  testa- 
tor, and  is  contained  in  the  inventory  and  appraisement 
The  defendants  being  entitled  to  the  full  benefit  of  their 
answer,  it  is  to  be  conceded  that  the  advances  were  made  to 
the  children  in  good  faith,  and  that  they  have  had  the  full 
tienefit  of  the  property.  Under  these  circumstances,  it 
appears  to  me  equitable,  that  in  taking  the  accounts,  these 
children  diould  be  respectively  charged  with  these  articles. 

The  defendants  claim  a  further  allowance  of  five  hundred 
and  sixty  dollars  paid  by  the  executrix  to  John  Dey,  previous 
to  their  marriage. 
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The  answer  in  reference  to  this  claim  states— that  after 
the  testator's  death,  it  was  necessary  that  some  one  should 
be  employed  to  take  charge  of  the  real  estate,  and  cnltivate 
the  land — that  she  employed  Dey  for  this  purpose,  at  a  price 
of  ten  dollars  a  month,  and  that  his  wages  amounted  to  the 
sum  of  five  hundred  and  sixty  dollars,  which  she  paid  him, 
by  selling  him  a  horse  belonging  to  the  estate,  valued  at 
seventy  dollars,  and  the  residue  in  obligations  which  came 
into  her  hands  as  executrix.  I  have  already  stated,  that  the 
executrix  had  no  right  to  appropriate  the  property  for  any 
such  purpose.  Dey  insists,  that  the  obligations  having  been 
transferred  to  him  bona  fide,  and  for  a  valuable  and  ample 
consideration,  and  as  he  did  not  know,  at  the  time  of  their 
transfer,  that  they  belonged  to  the  estate  of  the  testator,  he 
has  a  right  to  retain  them  as  his  own.  If  he  was  otherwise, 
a  stranger  to  this  suit,  the  fact  of  his  having  received  the 
obligations  without  the  knowledge  of  their  belonging  to  the 
estate  of  the  testator,  might  perhaps  protect  him.  But  he 
is  made  a  defendant  in  this  suit,  not  because  the  obligations 
were  transferred  to  him,  but  because  he  is  the  husband  of 
the  executrix,  and  as  such,  must  be  held  accountable  with 
her,  as  long  as  the  coverture  lasts,  for  all  the  property  which 
came  to  her  possession  as  executrix,  no  matter  whether  it 
came  to  his  hands  or  not  "  If  a  feme  sale,  being  an  exe- 
cutrix or  administratrix,  wastes  the  goods  of  her  testator  or 
intestate,  and  then  marries,  her  husband  is  liable,  as  long  aa 
the  coverture  lasts,  for  the  devastavW^  (2  Williams  on 
Executors,  1128,  and  note  L  ;  Knox  v.  Picket,  4  Desaus.  JR. 
92 ;  Moon  v.  Henderson,  4  Desaus.  JR.  459.)  The  defendants 
must  be  charged  with  the  five  hundred  dollars. 

The  defendants  further  claim  an  allowance  for  the  execu- 
trix, for  the  care,  support,  and  maintenance  of  the  children 
during  their  minority,  and  from  the  testator's  death  to  the 
time  of  the  marriage. 

The  executrix,  as  the  mother  of  these  children,  was  under 
a  moral  obligation  to  maintain  and  educate  them,  and  to  de- 
vote her  property  and  industry  for  the  purpose.  It  is  tmei. 
where  children  have  a  separate  estate  from  their  mother,  a 
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court  of  chancery  has  the  power,  and  will,  in  a  proper  case, 
make  an  order  for  an  allowance  out  of  their  own  estate  for 
their  support  and  education ;  or  will,  in  the  settlement  of 
the  accounts,  allow  for  such  past  expenditures,  although 
made  without  an  order  of  the  court.  In  the  case  of  Wilkes 
and  wife  v.  John  Rogers  and  others,  6  Johw,  R.  566,  which 
was  then  decided  on  an  appeal  from  the  chancellor,  the 
chancellor  had  decided,  that  the  charge  for  the  maintenance 
and  education  of  the  children,  made  in  that  case  by  the 
executrix,  who  was  their  mother,  could  not  be  allowed,  be* 
cause  the  charge  was  not  deduced  from  a  previous  order, 
and  the  chancellor,  in  his  opinion,  cites  the  numerous  authori* 
ties  applicable  to  the  subject.  But  the  Court  of  Errors 
reversed  the  chancellor's  decision,  and  decided  that  the 
mother  was  entitled  to  be  allowed,  out  of  the  portion  of  the 
estate  belonging  to  the  children  for  their  maintenance  during 
infancy.  But  in  that  case,  the  judges  in  their  opinions  ad- 
mit, that  such  allowance  is  not  in  accordance  with  the  gene- 
ral rule.  But  the  circumstances  of  that  case  made  it  an 
exception  to  the  rule. 

But  what  propriety  or  equity  would  there  be  in  such  al- 
lowance in  the  case  before  us  ?  The  father  of  these  children 
placing  implicit  confidence  in  his  wife,  and  believing  that 
the  interest  and  care  of  his  children  could  be  safely  com- 
mitted to  her,  secured  by  a  mother's  affections,  had  not  left 
fhem,  by  his  will,  anything  to  supply  their  then  present 
wants.    The  use  of  all  his  property,  except  a  legacy  of 
fonr  hundred  dollars,  he  gave  to  his  widow.    This,  with 
aome  property  she  possessed  of  her  own,  proved  amply  suf- 
ficient for  her  own  comfortable  support  and  the  maintenance 
of  her  children.    She  shows  in  her  answer,  that  from  this 
property  she  had  been  able,  over  and  above  supplying  thef^ 
Necessities,  to  accumulate  several  hundred  dollars.    The 
iiitention  of  the  testator  was,  that  with  the  use  of  the  prop- 
erty devised  to  his  widow,  she  should  take  care  of  his  chil^- 
^^n.     It  was  never  his  intention  that  she  should  have  the 
'^8e  of  it  for  her  own  benefit,  and  a  resort  be  had  to  the 
^I^Tincipal  for  the  maintenance  of  the  children. 
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As  to  the  bond  and  mortgage  of  G.  W.  Van  Duyne  and 
that  of  Young,  the  bill  of  sale  given  by  Everett,  and  the- 
note  of  Vannest — taking  the  account  given  of  them  in  their 
answer  as  true — ^they  constitute  no  part  of  the  estate. 

Only  one  other  question  remains  to  be  settled.  The  de- 
fendants state  in  their  answer,  that  all  the  goods  and 
chattels,  and  all  the  personal  property  mentioned  in  the  in- 
ventory and  appraisement,  other  than  the  debts  therein 
mentioned  as  due  and  owing  to  the  estate,  still  remain,  in 
specie,  upon  the  premises,  except  a  portion  thereof,  which,, 
from  its  nature,  was  consumed  in  the  use,  some  live  stock 
which  died  from  disease,  and  the  horse,  cow,  &c.,  transferred 
and  delivered  to  the  children,  as  before  referred  to.  The 
defendants  insist  that  fliey  are  entitled  to  an  allowance  for 
the  property  that  was  consumed  in  the  use,  and  that  perished,, 
and  that  the  residue  must  be  sold,  and  an  allowance  be  made 
the  executrix  for  any  deficiency  there  may  be  between  the 
amount  the  property  was  appraised  at  and  the  sum  it  may 
bring  at  such  sale. 

The  complainants,  on  the  other  hand,  insist,  that  it  was 
the  duty  of  the  executrix  to  have  sold  all  this  property  when 
she  assumed  her  duties  as  executrix,  and  to  have  invested 
the  money  so  that  she  might  have  received  the  benefit  of  its 
income,  and  her  children  the  principal,  when,  by  the  terms 
of  the  will,  they  should  be  entitled  to  it. 

In  the  case  of  Covenhoven  v.  Sader^  2  Paige  Ch.  A.,  132,. 
Chancellor  Walworth  says :  "  Whether  a  gift  for  life  of  spe- 
cific articles,  as  of  grain,  hay,  £c.,  which  must  necessarily  be 
consumed  in  the  using,  is  to  be  considered  an  absolute  gift 
of  the  property,  or  whether  they  must  be  sold  and  the  in- 
terest or  income  only  of  the  money  applied  to  the  use  of  the 
tenant  for  life,  appears  to  be  a  question  still  unsettled  in 
England."  (3  Ves  314;  3  Mer.  194.)  But  none  of  these 
principles  in  relation  to  specific  bequests  of  particular  arti- 
cles, whether  capable  of  a  separate  use  for  life  or  otherwise, 
are  applicable  to  this  case.  When  there  is  a  general  be- 
quest of  a  residue  for  life,  with  a  remainder  over,  although 
it  includes  articles  of  both  descriptions  as  well  as  other 
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property,  the  whole  must  be  sold  and  converted  into  money 
by  the  executor,  and  the  proceeds  must  be  invested  in  per- 
manent securities,  and  the  interest  or  income  only  is  to  be 
paid  to  the  legatee  for  life.  This  distinction  is  recognise 
by  the  Master  of  the  Rolls  in  Randall  v.  Russell^  (3  Mer. 
R.,  193.) 

These  rules  are  all  very  well,  where  there  is  any  doubt  as 
to  the  intention  of  the  testator.  If  we  can  ascertain  that 
intention  with  any  reasonable  certainty,  it  must  prevail  over 
any  technical  rule.  This  bequest  of  the  personal  property 
included  articles  which,  from  their  nature,  would  be  con- 
sumed in  their  use,  and  of  which  the  use  and  the  property 
could  have  no  separate  existence.  The  testator  left  his 
widow  with  a  lai^  family  of  young  children.  He  left  her 
the  tfie  of  all  his  personal  property,  except  four  hundred 
dollars,  and  the  use  of  all  his  real  estate.  This  personal 
property  in  question,  was  appropriate  and  necessary  for  the* 
^joyment  of  the  real  estate.  It  was  used  legitimately  for 
that  purpose,  and  these  children  enjoyed,  with  their  mother,, 
the  benefit  of  it  Of  some  of  it  the  use  consisted  in  its  con- 
sumption, and  the  residue  was  only  depreciated  in  value  by 
its  use.  The  testator  made  the  legatee  his  executrix,  and' 
placed  the  specific  property  in  her  hands.  She  ought  to  be 
called  to  a  strict  account  for  all  this  property,  and  I  do  not 
intend  to  lay  down  any  rule  by  which  she  can  escape.  But 
I  do  not  believe  it  was  the  intention  of  the  testator  that  this 
property  should  be  sold  at  his  death.  The  executrix,  wheai 
she  made  up  her  mind  to  marry,  ought  to  have  stated  andi 
exhibited  her  accounts,  and  put  the  estate  in  a  condition  for* 
settlement,  according  to  law.  Her  dealings  with  the  man< 
she  intended  to  marry ;  the  transferring  to  him  of  upwards  of 
five  hundred  dollars  of  the  property  committed  to  her  trust — 
her  husband  and  herself  remaining  in  the  use  of  all  the  real 
and  personal  estate  after  her  term  and  interest  in  it  had  ex- 
pired ;  these  circumstances  do  not  incline  me  to  extend  any 
leniency  to  these  defendants,  in  taking  the  accounts. 

As  to  the  property  which  was  necessarily  consumed  in  its 
actual  use  upon  the  premises,  and  the  live  stock  which 
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porished  from  disease,  an  allowance  must  be  made  at  their 
•appraised  value. 

As  to  the  residue,  the  defendant,  Dej,  and  his  wife,  have 
converted  it  to  their  own  use.  There  is  no  necessity  of  aeUing 
it.  Having  assumed  the  ownership  of  it,  the  defendants 
must  account  for  it  at  its  appraised  value.  The  ezecuteix 
might,  under  other  circumstances,  have  been  entitled  to  an 
allowance  for  its  depreciation.  The  conduct  of  the  defend- 
ants, in  assuming  the  ownership  of  it  after  their  marriage, 
m^st  deprive  them  of  this  benefit. 

Let  it  be  referred  to  a  master  to  take  and  state  the  ac- 
counts upon  the  principles  laid  down.  In  addition  (o  the 
allowances  before  mentioned,  let  an  allowance  be  made  fer 
>  moneys  expended  by  the  executrix,  in  the  disdiarge  of  her 
Unties,  not  to  exceed  fifty  dollars,  and  a  sum  for  commis- 
«ioii8r  not  to  exceed  one  hundred  and  fifty  dollars.  These 
.Aams  are  the  extent  of  what  she  dauns  in  tiie  answer. 
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Jbuamin  SwatzEi  complainant,  and  James  Swatzb,  and 
others,  defendants. 

.^L  Un  whifih  Mtf  ^p  distinet  and  different  causes  of  complaint  which  destroy  eaeh 

oti»f,  *a  teekf  difltemit  rilleft  inoonsistent  with  each  other,  is  molcifanoai ; 

aad  tUfcwyh  so  adraalag*  be  tekm  of  the  defect  by  the  pleadings,  the  oovt 

Bsaj  diMi«  the  biU,  and  will  do  H  where  the  form  of  the  bill  embanaiMe  the 

eovt  la  the  administratioB  of  Justice. 

^Kbi  pilMlpla  It  flunlllar  and  well  established,  that  in  order  to  gire  a  creditor  a 

lilHfligiB  Iha  ^omxi,  to  enable  him  to  qneelioo  the  eonTeyance  of  his  debtor  on 

aeeomt  of  firaady  lit  mast  hare  ttme  lien  on  the  property. 

^t3it  only  rtatop  why  the  Court  of  Chancery  interferes  on  behalf  of  a  judgment 

tftdllw  b,  to  rtBWVe  the  obstacle  which  has  been  fraudulently  interposed  to 

-  fnvntth»MtirfbttloBtf  the  judgment  by  due  process  of  law.    So  where  the 

Joi^gBflBt  waa  no  lien  upon  the  land,  and  the  eomplaiaant  did  not  show  that  he 

Jud  exhausted  his  remedy  by  execution,  or  any  reason  why  he  did  not  enforce 

Mfjadgiwni  against  his  debtor,  but  the  bill  showed  that  the  debtor  had  abundant 

ytesiiel  pitpeitjr  to  aitiiQr  the  Judgment;  after  a  delay  of  fourteen  years,  and 

mibtr  the  debtor  is  dead,  this  court  will  not  interfere  on  behalf  of  the  judg|Baent 

creditor  to  set  aside  a  conveyance  which  had  been  made  by  the  debtor,  for  fraud. 

This  cause  was  argued  at  Newark,  December  7th,  1852, 
on  the  pleadings  and  proofs. 

The  bill  charges,  that  in  the  year  1831,  one  Daniel 

Swayie  was  seized  in  fee  of  a  farm  in  the  county  of  Morris, 

ot  tiie  value  of  fire  thousand  dollars,  and  described  in  the 

bill,  eontaining  about  one  hundred  and  eighty-nine  and 

^«ixty-eight  hundredths  acres. 

lliat  Daniel  Swayze  was  the  father  of  six  children,  to 

"^^t,  the  complainant,  and  the  defendants,  Isaac,  James, 

-^^lary,  Mehetable,  afterwards  wife  of  John  Sliker,  and  Sa- 

,  afterwards  wifb  of  Andrew  Sliker. 

That  Isaac  and  James,  on  or  about  the  10th  of  July,  1831, 

nduced  their  fitther  to  make  them  a  deed  in  fee  simple  for 

^he  said  farm,  and  that  on  that  day  D.  S.  and  wife  did  exe- 

I  to  them  such  deed,  purporting  on  its  face  to  be  for  the 

'^^^TOsideration  of  turo  thousand  dollars. 
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That  at  that  time,  the  complainant  was  in  the  possession 
of  the  farm  as  tenant ;  that  James  and  Isaac  commenced  an 
ejectment  suit  against  him  at  September  term,  1832,  of  the 
Supreme  Court,  and  that  he,  the  complainant,  being  poor, 
was  obliged  to  give  up  possession. 

That  D.  S.,  at  the  time  he  executed  the  deed  aforesaid, 
was  seventv-five  years  of  age ;  that  he  was  at  all  times  a  man 
of  weak  mind,  and  at  the  time  of  making  the  deed  was  in- 
competent to  attend  to  any  business  whatever,  and  was  un- 
fit, on  account  of  the  infirmity  of  his  mind,  to  execute  the 
conveyance  aforesaid. 

That  Isaac  and  James  obtained  the  deed  by  fitlse  and 
fraudulent  representations,  and  without  any  consideration. 

That  they  represented  to  D.  S.  that  the  complainant  had 
an  unjust  and  illegal  claim  against  him,  and  would  sell  his 
farm  to  pay  it,  and  that  if  he  would  make  a  deed  to  them 
for  the  farm,  they  would  either  pay  him  two  thousand  dol- 
lars,  or  make  him  good  security  for  it — ^would  take  care  of 
him  during  his  life — provide  for  his  wants,  and  at  his  death 
make  a  division  of  the  farm  among  the  brothers  and  sisters, 
notwithstanding  the  deed. 

That  by  means  of  these  representations,  D.  S.  made  the 
deed  to  them. 

That  the  representations  so  made  were  deceptive,  false, 
and  fraudulent. 

That,  at  tliat  time,  the  complainant  had  a  just  and  legal 
claim  against  D.  S.,  and  which  the  said  James  and  Isaac 
well  knew,  and  they  combined  together  to  defraud  the  com- 
plainant out  of  his  debt. 

That  James  and  Isaac  never  paid  the  two  thousand  dol- 
lars consideration  money,  or  any  part  of  it,  or  secured  it ; 
that  they  did  not  provide  for  him,  but  neglected  to  do  it 

That  since  the  conveyance,  James  and  Isaac  have  occupied 
the  land,  and  enjoyed  for  their  own  use  the  rents  and  profits. 

That,  at  the  time  of  acknowledging  the  deed,  D.  S.  stated 
that  he  was  induced  to  make  the  deed  solely  on  the  above 
representations ;  that  no  arrangement  had  then  been  made 
to  secure  him  the  two  thousand  dollars,  and  he  was  afraid 
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they  never  would;  and  D.  S.'s  wife,  at  same  time,  made  like 
statements. 

That  the  old  man,  during  his  life,  frequently  charged 
Jambs  and  Isaac  with  having  deceived  him,  and  that  they 
knew  complainant's  debt  was  just,  and  ought  to  be  paid,  and 
at  one  time,  on  such  charges,  or  similar  ones,  being  made^ 
Isaac  acquiesced. 

That  D.  S.  died  about  the  1st  of  August,  and  his  wife  the 
Ist  October,  1841. 

That,  at  his  death,  he  left  personal  property  of  the  value 
of  five  hundred  dollars,  and  in  money  four  hundred  dollars ; 
that  he  received  a  pension  of  fifty-six  dollars  and  sixty-seven 
cents  per  annum,  commencing  on  the  4th  of  March,  1831^ 
and  ending  September  4, 1843,  amounting  in  all  to  seven 
hundred  and  eight  dollars  and  thirty-seven  cents. 

That  Isaac  and  James,  or  one  of  them,  was  in  the  habit  of 
receiving  the  pension  money,  and  had  a  considerable  part  of 
it  in  their  hands  at  the  old  man's  death. 

That  Isaac  and  James  received  one  hundred  and  eleven 
dollars  of  other  moneys  to  which  D.  S.  was  entitled,  from, 
different  individuals ;  that  no  letters  of  administration  were 
ever  taken  out,  and  that  Isaac  and  James  took  all  his  per- 
sonal estate  and  converted  it  to  their  own  use,  and  never  ac* 
counted  for  any  part  to  the  complainant. 

That  I.  and  J.  took  possession  of  all  the  papers;  that  D. 
S.  left  no  debts  at  his  death  except  the  one  to  complainant  f 
that  the  complainant  is  the  heir-at-law  of  D.  S.  to  the  one* 
sixth  part  of  his  estate,  real  and  personal. 

That  D.  S.,  at  his  death,  was  indebted  to  the  complainant 

in  the  sum  of  three  hundred  dollars,  for  money  paid  for  D. 

&j  and  at  his  request ;  in  the  further  sum  of  one  hundred 

'dollars  for  work,  labor,  &c.,  and  for  goods,  wares,  and  mer- 

^diandize  sold  and  delivered  to  him ;  in  the  further  sum  of 

^se  hundred  and  sixty-five  dollars  principal,  costs,  and  in- 

^^rest  due  on  a  judgment  recovered  by  complainant  against 

^^.  S.,  before  a  justice  of  the  peace  of  the  county  of  Morris^ 

^on  21st  September,  1835. 

That  Bethuel,  one  of  the  children  and  heirs  of  D.  S.  died 
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about  1st  April,  1840,  and  the  other  children  refusing  to 
join  as  complainants  in  this  bill,  are  made  defendants. 

The  bill  prays  that  the  deed  from  D.  S.  to  his  sona  may 
be  set  aside,  and  account  taken  of  the  rents  and  profits  of 
the  lands. 

That  an  account  mav  be  taken  of  the  personal  property  of 
D.  S.,  that  has  come  to  the  possession  of  the  said  I.  and  J., 
and  full  settlement  of  the  estate  be  had,  and  the  Talue  of 
the  lands  be  ascertained. 

That  an  account  may  l>e  taken  of  what  is  due  to  the  com- 
plainant, and  that  a  receiver  may  be  appointed. 

That  the  said  lands  may  be  sold,  and  that,  out  of  the  mo- 
neys so  arising,  the  complainant  may  be  paid  the  amount 
due  to  him  from  the  said  D.  S.,  and  that  after  the  complainant 
has  been  paid  said  amount  so  due  him,  the  complainant  may 
receive  his  sixth  part  of  the  said  real  and  personal  estate. 

And  that  the  complainant  may  have  such  other  relief, 

The  answer  denies  the  equity  of  the  bill. 

In  reference  to  the  conveyance  to  them,  the  defendants 
state: 

That  their  father  was  about  seventy  years  of  age.  and 
from  the  natural  abatement  of  his  strength,  was  unable 
personally  to  attend  to  the  proper  cultivation  of  the  fkrm ; 
that  he  was  embarrassed  by  debt  which  he  had  incurred  both 
on  his  own  account  and  that  of  complainant,  to  an  amount  of 
several  hundred  dollars,  and  was  threatened  with  prosecution ; 
that  he  became  uneasy  lest  his  property  should  be  sold  to  pay 
his  debts,  and  he  complained  of  the  complainant's  (who  then 
lived  with  him)  not  keeping  the  farm  in  order,  and  of  his 
unkind  treatment  to  him  and  his  wife ;  that  both  the  old 
man  and  wife  frequently  applied  to  them,  and  urged  them  to 
purchase,  and  keep  it  as  a  home  for  them. 

That  finally  they  agreed  with  their  &ther  to  buy  the  fam 
on  the  following  terms.  They  agreed,  in  consideration  era 
conveyance  to  them,  to  provide  for  their  father,  their  mother, 
and  their  sister  Mary  Swayze,  (who  had  always  been  alBicted 
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with  imbecility  of  mind,)  a  comfortable  mainteDance  and  sup* 
port  for  and  during  their  natural  lives.  They  further  agreed 
to  pay  off  their  father's  debts,  and  which  debts,  their  father 
stated,  would  be  about,  as  he  supposed,  three  hundred  dol- 
lars, but  which  amounted  to  about  eight  hundred  dollars; 
they  further  agreed,  that  after  the  death  of  their  father, 
ihey  would  pay  their  sister,  Mehetable  Sliker,  one-third  of 
the  difference  between  the  amount  of  their  father's  debts 
and  the  sum  of  one  thousand  dollars,  the  other  two-thirds  of 
that  difference  to  be  retained  by  and  equally  divided  be- 
tween tiie  defendants,  their  father  averring  at  the  time  that 
the  complainant  and  Sarah  Sliker  had  had  more  than  their 
full  share  of  his  property. 

That  in  pursuance  of  this  agreement,  the  deed  was  made, 
and  that  they  have  faithfully  performed  their  part  of  the 
«gteementy  which  was  the  consideration  of  the  deed ;  that 
A^y  have  paid  off  debts  to  the  amount  of  about  eight  hun- 
^bred  dollars;  maintained  their  father  and  mother  during 
ikmr  livesi  and  have  maintained  their  sister  since. 

That  when  they  took  possession,  the  farm  was  worn  out 
^TbfA  they  built  two  houses,  in  one  of  which  their  parents 
3iied  during  their  liv^es. 

They  deny  the  charge  of  their  father's  incapacity,  and  in* 
SBiBt  the  consideration  was  an. ample  one. 

They  deny  circumstantially  any  charge  made  in  the  bill  of 
mtwA 

Thfff  «dmit  tl^ati  at  his  deaths  their  father  left  some  per- 
^mmi  property,  but  of  small  value.  They  deny  that  any  of 
S-t^«r  eame  into  their  possession,  but  say  that  it  was  ts^en 
^lif  their  sister,  and  claimed  by  her  as  having  been  given  her 
her  father.  They  deny  that  their  father,  at  his  death, 
any  money,  or  obligations,  to  their  knowledge,  and  they 
I  Mt  believe  he  had. 
Th^  adant,  their  father  received  the  pension,  and  that  he 
^^opended  it  for  his  own  support.  They  deny  they  ever  had 
'  oC  it  to  their  own  use. 
*!Sbegr  admit  that  no  letters  of  administration  have  been 


278  SWAYZE  V.  SWAYZE  tt  el.  [PEB. 

taken  out,  and  that  at  the  time  of  his  death  their  father 
owed  no  debts. 

They  deny,  according  their  best  knowledge  and  belief, 
that  their  father  owed  complainant.  They  admit  the  judg- 
ment, but  insist  it  was  improperly  obtained. 

The  complainant  filed  a  replication,  and  proofs  were  taken 
<on  both  sides. 

The  other  defendants  did  not  answer. 

J.  G.  Shipman,  for  complainant. 

T.  LittUi  for  defendants,  James  and  Isaac  Swajze. 

The  Chancellor.  This  bill  is  multifarious.  It  seta  up 
^stinct  and  different  causes  of  complaint  which  destroy  each 
other.  It  seeks  different  reliefs  inconsistent  with  eadi  other. 

It  asks  for  relief,  on  the  ground  that  the  complainant  is  a 
•creditor,  and  that  the  real  estate  in  controversy  was  con* 
veyed  to  two  of  the  defendants  by  the  complainant's  debtor, 
for  the  purpose  of  defrauding  him.  The  decree  that  the 
complainant  is  entitled  to  in  this  aspect  of  the  bill  is,  that 
the  property  is  held  subject  to  his  debt. 

But  the  complainant  asks  relief  on  another  ground ;  that 
he  is  the  heir-at-law  of  Daniel  Swayze  :  that  the  two  defend- 
ants, James  and  Isaac  Swayze,  of  whose  fraud  he  complains, 
procured  the  conveyance  from  their  father,  who  was  an  old 
man,  broken  down  by  age,  and  not  of  sufficient  mental  ca- 
pacity to  transact  business,  by  fraud  and  misrepresentations. 
The  relief  to  which  the  complainant  is  entitled,  in  this  as- 
pect of  the  bill,  is  that  the  deed  be  decreed  absolutely  null 
and  void,  and  the  complainant,  as  one  of  the  heirs-at-law  of 
Daniel  Swayze,  entitled  to  the  one-sixth  part  of  the  land  and 
premises. 

If  the  complainant  is  entitled  to  relief  on  the  first  ground, 
the  conveyance,  as  between  the  parties  to  it,  is  valid;  aad  it 
is  valid  against  the  complainant,  as  an  heir-at-law,  becMse 
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in  this  aspect,  he  stands  in  the  same  position  as  his  ancestor, 
and  can  have  no  redress  .to  which  he  would  not  have  been 
entitled. 

The  different  characters  in  which  the  complainant  is  pro- 
secuting this  suit,  are,  on  account  of  the  subject  matters  of 
the  suit,  inconsistent  with  each  other. 

The  bill  seeks  relief  upon  another  ground.  It  alleges, 
that  the  two  defendants,  James  and  Isaac  Swayze,  took 
possession,  on  their  father's  death,  of  all  his  personal  pro- 
perty, of  considerable  amount;  that  no  letters  of  adminis- 
tration have  been  taken  out,  and  that  the  said  defendants 
have  refVised  to  pay  the  complainant's  debt,  or  distribute  the 
property,  according  to  law.  The  complainant  asks  that  his 
debt  may  be  paid,  and  that  the  defendants  may  account  to 
him  for  one-sixth  of  the  personal  estate. 

If  the  court  could  interpose  for  the  relief  of  the  complain- 
ant upon  this  latter  ground,  it  is  a  case  for  relief  which 
oould  not  properly  be  joined  in  one  suit  with  the  other  cases 
for  relief  embraced  in  the  bill. 

But  although  this  bill  is  multifarious,  no  advantage  has 
been  taken  of  it  by  the  pleadings,  nor  was  the  objection 
stated  at  the  hearing.  The  objection  must  be  taken  by  de- 
murrer or  plea,  or  be  set  up  in  the  answer,  and  if  it  is  not, 
the  defendant  cannot  claim  any  benefit  from  such  defect 
But  though  the  party  may  waive  the  objection,  the  court, 
praprio  Jure,  may  dismiss  the  bill,  and  will  do  it,  where  the 
form  of  the  bill  embarrasses  the  court  in  the  administration 
of  justice. 

The  conclusion  I  have  reached  on  an  examination  of  the 
e^dence,  enables  me  to  dispose  of  the  case  without  embar- 
rttflsment,  and  there  is  no  necessity,  therefore,  for  the  court's 
izxterposing,  and  dismissing  the  bill  on  account  of  the  defect 
aJItided  to.  I  have  noticed  the  form  of  the  bill,  that  it  may 
lEOt  be  referred  to  as  a  precedent,  and  that  no  conclusion 
uuiybe  drawn,  that  the  court  will  encourage  laxity  of  plead- 
^A£.  Here  technicality  should  not  be  permitted,  in  this  court, 
^o  interfere  with  Hie  administration  of  justice,  but  looseness 
of  pleading,  which  embarrasses  a  party  in  his  defence,  and 
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the  court  id  determining  tlic  rights  of  suitors,  and  the  relief 
to  which  they  are  entitled,  ought  not  to  be  encouraged. 

The  complainant  insists,  that  the  deed  was  made  by  Daniel 
Swayze  to  his  sons,  James  and  Isaac,  for  the  purpose  of  de- 
frauding the  complainant,  who  was  a  creditor. 

This  ground  was  pressed  with  much  earnestness  by  the 
complainant's  counsel,  and  he  insisted,  with  great  confidence, 
that  the  evidence  was  irresistible  to  establish  the  fraud. 
Admitting  the  conclusion  to  be  correct  as  to  the  evidence  on 
this  branch  of  the  case,  is  the  complainant  entitled  to  relief? 

The  principle  is  so  well  established,  and  is  so  familiar, 
that  in  order  to  give  a  creditor  a  standing  in  the  court,  to 
enable  him  to  question  a  conveyance  of  his  debtor  on  ac- 
count of  fraud,  he  must  have  some  lien  on  the  property, 
that  it  is  unnecessary  to  cite  authorities  on  the  point. 

The  complainant,  on  the  21st  of  September,  1835,  reoo- 
vered  a  judgment,  in  a  justice's  court,  against  Daniel  Swayze, 
for  the  sum  of  ninety-eight  dollars  and  ninety-nine  cents, 
and  on  the  24th  of  September,  1849,  he  files  his  bill  in  this 
court,  and  asks  to  have  a  conveyance,  made  by  his  debtor 
on  the  10th  of  January,  1831,  set  aside  for  fraud. 

This  judgment,  by  the  statute,  was  no  lien  upon  the  land, 
and  the  complainant  does  not  show  that  he  had  exhausted 
his  remedy  by  execution,  or  any  reason  why  he  did  not  en- 
force his  judgment  against  his  debtor.  Indeed,  the  com- 
plainant shows  by  his  bill  that  his  debtor  had  abundant  per- 
sonal property  to  satisfy  the  judgment.  Under  these  cir- 
cumstances— after  a  delay  of  fourteen  years,  and  after  his 
debtor  is  dead,  there  is  no  propriety  in  the  court's  inter- 
fering on  his  behalf,  even  if  his  judgment  was  of  a  nature  to 
warrant  it. 

The  only  reason  why  the  Court  of  Chancery  interferes  on 
behalf  of  a  judgment  creditor  is,  to  remove  the  obstacle 
which  has  been  fraudulently  interposed  to  prevent  the  satis- 
faction of  the  judgment  by  due  process  of  law.  But  if  this 
conveyance  had  never  been  made,  the  judgment  could  not 
have  been  enforced  against  this  land. 
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In  this  aspect  of  the  case,  the  complainant  is  not  entitled 
to  relief. 

But  the  complainant  further  insists,  that  he  is  one  of  the 
heirs-at-law  of  Daniel  Swayze,  and,  as  such,  is  entitled  to 
the  one-sixth  of  his  real  estate ;  that,  at  the  time  of  the  exe- 
cution of  the  deed,  his  father  was  aged  and  infirm  in  body 
and  mind,  and  not  of  sufficient  mental  capacity  to  dispose  of 
hk  property ;  that  the  grantees  induced  him,  by  fraud,  .and 
nusrepresentations,  to  execute  the  deed,  and  that,  for  these 
reasons,  the  conveyance  should  be  declared  void.  But  if  the 
complainant  has  proved  beyond  a  doubt,  as  his  counsel  insists, 
that  Daniel  Swayze  executed  the  deed  to  defraud  a  creditor, 
snch  proof  destroys  whatever  case  the  complainant  may  have 
had  as  an  heir-at-law.  If  Daniel  Swayze's  purpose  in  9x0- 
cnting  the  deed  was  to  defeat  his  creditors,  though  the  deed 
is  void  as  to  them,  it  is  valid  as  between  the  grantor  and 
grantees,  and,  of  course,  as  between  the  grantor's  heirs  and 
the  grantees.  It  is  valid,  then,  against  the  complainant,  as 
an  heir^t-law  of  Daniel  Swayze. 

The  evidence  is  not  of  a  character  to  leave  room  to  doubt 
but  that  Daniel  Swayze,  at  the  time  he  executed  the  deed, 
was  of  sufficient  mental  capacity  to  dispose  of  his  property. 
It  is  true,  he  was  an  old  man,  and  in  body  and  mind^  was 
suffering  under  the  infirmities  of  old  age.  He  had,  up  to  this 
period,  transacted  all  his  own  business — had  considerable 
pecuniary  dealings  with  his  neighbors — and  his  friends  who 
were  in  constant  intercourse  with  him,  and  persons  with 
whom  he  dealt,  do  not  express  a  doubt  as  to  his  sufficient 
mental  capacity  to  dispose  of  his  property.    Two  or  three 
witnesses,  produced  on  behalf  of  the  complainant,  do  express 
sadi  doubts,  but  there  arc  a  large  number  of  witnesses  op- 
posed to  them,  and  such  as  were  better  capable,  from  many 
considerations,  to  give  a  judgment  on  this  subject.    The 
witnesses  who  express  a  doubt,  give  no  reasons  for  their 
opinion,  and  allude  to  no  circumstance,  in  the  old  man's 
coTidnct,  to  justify  it.    He  lived  for  more  than  six  years  after 
the  deed  was  executed.    During  that  period  there  was  no 

18 
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unusual  al)ateQiciit  of  his  natural  vigor  of  mind  or  lK)dy. 
He  retained  his  mental  faculties  until  his  death,  impaired 
•ooly  by  the  ordinary  infirmities  of  advamsing  age. 

Nor  is  there  any  evidence  to  sustain  the  charge,  that  the 
'  deed  was  procured  from  the  old  man  by  the  fraud  and  xnis- 
represent^tions  of  his  sons.  The  defendants,  in  reply  to 
'  this  charge,  in  their  answer,  deny  it;  and  allege  that  it  was 
«t  their  father  and  mother's  earnest  and  repeated  solidta- 
taiions,  that  they  consented  to  take  the  deed,  and  that  they 
took  it  with  the  view,  not  of  speculation,  bat  to  relieve  their 
aged  parents.  And  they  prove  this  by  the  declaratiooB  of 
their  father,  and  of  their  mother,  made  in  the  father's  pre- 
aence,  and  under  circumstances  which  entitle  the  defendants 
to  the  full  1)enefit  of  the  declarations.  The  evidence  was  ob- 
jected to,  but  it  is  admissible.  In  the  aspect  of  the  case  to 
which  our  attention  is  now  directed,  the  complainant  is 
claiming  as  an  heir-at-law.  He  assumes  the  position  of  his 
ancestor,  in  impeaching  the  deed ;  and  the  same  evidence 
which  would  be  admissible  if  his  ancestor  were  the  complain- 
ant, is  proper  in  this  suit. 

As  an  evidence  of  incapacity  of  the  grantor,  and  fraud  on 
Uic  part  of  the  grantees,  it  is  insisted  that  the  price  of  two 
'tiiousand  doUara  was  inadequate.  The  weight  of  evidence 
is,  I  think,  very  strong,  that  the  price  named  was,  at  the 
time,  the  full  value  of  the  farm.  It  was  die  price  fixed  by 
(lie  grantor  himself  in  offering  to  sell  the  &rm  to  strangers, 
and  men  of  character,  living  in  the  neighborhood,  acquainted 
with  the  premises,  and  good  judges  of  the  value  of  land,  de- 
cFare  that  two  thousand  dollars  was  the  full  value. 

I  think  the  evidence  falls  very  far  short  of  making  a  case 
of  incapacity  of  mind  in  the  grantor,  or  of  fraud  or  imposi- 
'  tion  on  the  part  of  the  grantees. 

But  the  complainant  takes  another  ground.  He  insists 
that  the  consideration  agreed  upon  between  the  parties  to 
the  deed,  has  never  been  paid,  and  that  the  grantees  must 
account  for  it. 

r  have  not  overlooked  the  fact,  that  this  view  of  the  case 
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was  urged  also  as  an  evidence  of  the  fraud,  taken  in  connec- 
tion with  other  circumstances  of  the  case,  and  in  examining 
the  question  of  fraud,  I  gave  to  the  complainant  the  full 
benefit  that  the  evidence  on  this  point,  in  my  judgment,  was 
entitled  to. 

As  to  the  consideration  of  the  conveyance :  the  complain- 
nut  alleges  in  his  bill,  that  no  part  of  the  consideration  has 
been  paid ;  that  at  the  time  the  deed  was  executed,  the  de- 
fendants, James  and  Isaac,  promised  and  agreed  with  their 
fiAther,  that  they  would  take  charge  of  the  property  for  him, 
and  would  either  pay  him  the  sum  of  two  thousand  dollars, 
or  else  would  give  him  good  security  for  it ;  that  they  would 
take  care  of  their  father  during  the  remainder  of  his  life, 
provide  for  all  his  wants,  and  at  his  death  would  make  a  di- 
vision of  his  lands  among  all  the  children. 

These  allegations  are  made  in  the  bill,  to  show,  in  part, 
the  means  by  which  the  old  man  was  imposed  upon,  and  to 
establish  the  alleged  fraud ;  and,  indeed,  unless  they  are 
available  to  the  complainant  on  the  question  of  fraud,  they 
cannot  avail  him  at  all.  If  the  consideration  money  has  not 
been  paid,  it  remains  a  lien  upon  the  land.  But  the  com- 
plainant cannot  recover  it,  or  any  part  of  it,  in  this  suit.  It 
belongs  to  the  personal  representative,  and  must  pass  through 
his  hands  in  the  administration  of  the  estate. 

But  how  stands  the  case,  upon  tlie  evidence,  as  to  this 
question. 

The  defendants,  in  their  answer,  state,  in  reference  to  the 
eonsideration,  that  they  agreed  to  purchase  the  farm  on  the 
Ibllowing  terms :  to  provide  for  their  father  and  mother,  and 
their  sister  Mary,  who  lived  at  home,  and  who  has  always 
been  afflicted  with  imbecility  of  mind,  a  comfortable  main- 
tainanoe  and  support  during  their  lives ;  to  pay  and  discharge 
all  their  father's  debts,  which,  he  supposed,  would  amount  to 
three  hundred  dollars,  but  which,  in  fact,  amounted  to  about 
eight  hundred  dollars ;  that,  after  the  death  of  their  father, 
they  would  pay  to  their  sister.  Mehetablc  Sliker,  one-third  of 
the  difference  between  their  father's  debts  and  the  sum  of 
one  thousand  dollars,  the  remaining  two-thirds  of  that  differ- 
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ence  to  be  retained  by  and  equally  divided  between  them- 
selves. 

The  defendants  show  that  their  father  was  embarrassed, 
and  without  means  to  pay  his  debts  and  liabilities,  except 
by  a  resort  to  the  farm  for  the  purpose,  and  that  it  was  ne- 
cessary he  should  either  sell  the  farm  to  strangers,  or  make 
some  family  arrangement  to  relieve  him  from  that  necessity; 
that  he  was  unkindly  treated  by  his  son,  the  complainant, 
and  had  involved  himself  in  debt  on  the  complainant's  ac- 
count; that  his  children  had  had  their  share  of  his  property, 
except  his  sons  James  and  Isaac,  and  his  daughters  Mehetable 
and  Mary,  and  that  he  had  declared  the  complainant  should 
have  no  portion  of  his  estate. 

These  facts  the  defendants  prove  by  the  old  man's  decla- 
rations. His  declarations  were  admissible  for  this  purpose, 
for,  as  has  been  stated,  the  complainant  occupies  the  position 
of  his  father,  and  the  same  evidence  that  would  have  been 
admissable  against  him,  is  proper  evidence  against  the  com- 
plainant. 

The  defendants  further  prove,  that  their  father  and  mother, 
during  their  lives,  occupied  a  house  on  the  farm ;  that  they 
were  comfortably  maintained  and  provided  for,  and  that  it 
was  the  common  understanding  of  the  neighborhood  that 
they  were  maintained  by  their  sons,  the  defendants.  There 
IB  proof,  that  the  maintainance  they  received,  was  worth  two 
hundred  dollars  a  year,  and  that  it  was  worth  a  hundred  dol- 
lars to  provide  and  take  care  of  Mary ;  that  she  resided  with 
her  parents  during  their  lives,  and,  since  then,  has  lived 
with  one  of  her  brothers.  She  makes  no  complaint  against 
the  defendants,  of  not  fulfilling  their  agreement,  as  far  as 
she  is  concerned. 

The  defendants  state,  in  their  answer,  that  they  paid  debts 
of  their  father  to  the  amount  of  eight  hundred  dollars.  They 
produce,  in  their  possession,  evidences  of  debts  paid,  to 
nearly  that  amount.  It  is  true,  the  proof  of  all  these  debts 
having  been  paid  by  them,  does  not  come  quite  up  to  legal 
proof,  but  after  the  complainant's  postponing  his  suit  for 
fourteen  years,  it  is  unreasonable  to  expect  of  the  defend- 
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«nt8  that  strict  proof  that  would  be  required  of  them  in  re- 
ference to  recent  transactions. 

There  is  evidence  that  the  old  man  had  some  means  of 
supporting  himself  from  a  pension  he  received  from  the 
general  government,  and  that  he  used  the  money  for  that 
pnrpoee.  But  there  is  nothing  to  warrant  the  supposition 
that  he  used  the  money  from  necessity,  or  because  his  sons 
had  failed  to  provide  for  him,  or  shown  a  disposition  to 
withhold  anything  that  was  necessary  for  the  comfort  of  his 
household. 

From  a  careful  examination  of  all  the  evidence,  I  do  not 
think  there  is  anything  in  the  case  to  warrant  me  in  dis- 
turbing the  deed. 

The  complainant's  bill  must  be  dismissed,  with  costs. 
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Henut  Allen,  complainant,  v.  Isaac  Cole  and  others. 

Whore  every  allegation  of  fraud,  charged  in  a  bill  filed  to  set  af ide  a  sheriff'i  sale,, 
upon  revend  judgments  and  executions  by  one  of  the  judgment  creditors,  is 
met  and  denied  by  the  answer,  and  the  complainant  has  made  no  effort,  by 
proof,  to  sustain  the  fraud,  the  defendants  are  entitled  to  the  full  benefit  of  their 
answer,  so  far  as  it  is  responsive  to  the  bill. 

If  the  advertisement  of  the  sheriff  sufficiently  identifies  the  property  to  be  sold, 
it  is  in  compliance  with  the  law.  He  need  not  describe  the  number  of  bnildings 
or  their  character. 

The  a^oumment  of  the  sale  need  not  be  advertised  in  a  newspaper.  Public  pio- 
elamation  made  at  the  time  at  which  the  sale  was  published  to  take  place,  is  all 
that  the  law  requires. 

One  who  waits  to  see  the  result  of  a  sale,  allows  property  to  be  sold  on  his  own 
judgment,  as  well  as  that  of  other  judgment  creditors ;  and  when  it  turns  out 
that  purchasers  have  not  been  so  unfortunate  as  to  make  a  bad  speculation,  bat 
rather  have  been  lucky  at  the  expense  of  the  judgment  creditors,  then  com- 
plains of  the  unfavorable  circumstances  under  which  the  sale  was  made,  and  of 
frauds  which  demanded  his  prompt  action  to  entitle  him  to  be  relieved  of  their 
consequences,  is  not  entitled  to  the  favorable  consideration  of  the  court. 

The  bill  was  filed  August  22d,  1850.  Its  object  was  to 
set  aside  the  sale  of  the  sheriflF  of  the  county  of  Camden, 
upon  several  judgments  and  executions,  and  for  a  resale. 
It  charged  several  of  the  judgments  as  fraudulent,  and  ille- 
gality in  the  sheriflF  in  advertising  the  property  and  in  con- 
ducting the  sale. 

The  sheriflf,  T.  W.  M.,  and  Isaac  Cole,  answered  the  bill. 
The  other  defendants  did  not  answer.  On  filing  the  bill, 
the  sheriflF  was  enjoined  from  making  deeds  to  purchasers.. 
On  the  coming  in  of  the  answer,  a  motion  was  made  to  dis- 
solve the  injunction,  which  was  refused. 

The  cause  was  now  heard  upon  the  pleadings  and  proofs^ 

jj.  Huff  and  W.  JV.  Jeffers  for  complainant. 
T.  W.  Mulford  for  defendants. 
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The  Chancellor.    Every  allegation  of  fraud  charged  in  , 
the  bill,  is  met  and  denied  by  the  answer.    The  complainants 
has  made  no  effort,  by  proof,  to  sustain  the  fraud,  and  of:  ^ 
coarse  the  defendants  are  entitled  to  the  full  benefit  of  theii; 
answer,  so  far  as  it  is  responsive  to  the  bill. 

As  to  the  manner  in  which  the  sale  was  conducted  by  th<| 
sheriff,  his  answer  is  perfectly  satisfactory;  and  shows,  thaft, ; 
the  suspicions  entertained  by  tlie  complainant,  as  to  any  ioqit- 
proper  influence  exerted  over  the  sheriff,  either  by  2(r»  . 
Cole  or  by  Mr.  Mulford,  are  without  any  foundation  whaV  • 
ever. 

The  advertisement  of  the  sheriff  was  in  strict  compliance  • 
Tviththelaw.    It  sufficiently  identified  the  property.    Ite 
sheriff  was  not  bound  to  describe  the  number  of  buildinf^,  • 
or  their  character.    To  compel  a  sheriff  to  do  this  would  ke 
oppressive,  and  oblige  him  to  incur  an  expense  for  which 
"t-lie  law  provides  him  no  remuneration. 

The  adjournment  of  the  sale  was  not  advertised  in  the 
Jacwspaper.  Public  proclamation  was  made  of  the  adjourn- 
Kzient^  at  the  time  at  which  the  sale  was  published  to  take 
F>lace.  It  has  been  before  decided  in  this  court,  {Cox  v. 
f^^sted  et  al.  1  Green's  Ch.  316,)  that  this  is  all  the  law 
r'^<iuires. 

It  may  be  true  that  some  of  the  property  sold  below  its 
v"^ue.  Such  a  consequence  might  reasonably  be  expected 
to  follow  from  the  sale  of  property  situated  as  this  was, 
''^ith  incumbrances  upon  it  to  a  large  amount,  and  defects  of 
title  as  to  some  of  it  in  a  course  of  litigation. 

The  time  of  filing  his  bill,  does  not  entitle  the  complain- 
^lit  to  the  very  favorable  consideration  of  the  court.  If  he 
*^^d  any  foundation  for  many  of  the  allegations  of  his  bill, 
^^  should  have  asked  the  interposition  of  the  court,  prior  to 
^he  sheriff's  making  the  sale.  But  he  waits  to  see  the  result 
P**  the  sale.  He  allows  the  property  to  be  sold  on  his  own 
J'^dgment,  as  well  as  that  of  other  judgment  creditors,  and 
^"hen  it  turns  out  that  purchasers  have  not  been  so  unfortu- 
*^ate  as  to  make  bad  speculations,  but  rather,  have  been 
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lucky,  at  the  expense  of  the  judgment  creditors,  the  creditor 
then  complains  of  the  unfavorable  circumstances  under 
which  the  sale  was  made,  and  of  frauds  committed  whidi 
demanded  his  prompt  action  to  entitle  him  to  be  relieved 
from  their  consequences. 

But,  as  I  said,  the  frauds  are  denied,  and  no  attempt  is 
made  to  sustain  them. 

The  property  was  sold  under  fifteen  judgments,  amounting 
to  upwards  of  seventeen  thousand  dollars.  The  complainant 
ig  the  only  creditor  who  complains  of  the  sale.  I  have  no 
good  reason  for  supposing,  from  the  evidence  before  me, 
that  the  property  would  sell  any  better  if  a  resale  was  or- 
di^red,  or  that  either  the  complainant,  or  any  other  creditor, 
would  derive  any  benefit  from  it. 

The  bill  must  be  dismissed  with  costs. 
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Between  Jason  Roqebs  and  Jacob  S.  Rogebs,  com- 
plainanants,  and  Chables  Danfobth  and  others,  de- 
fendants. 

WWra  tbe  MHnplainaiiU  Aik  for  an  in^anoUon  to  protect  thtm  from  apprehended 
damgtr,  and  the  answer  denies  that  such  apprehenaions  are  well  founded,  the 
eoorty  ai  a  general  rale,  will  gire  to  the  defendants  the  full  benefit  of  suoh 
MakA,  and  ref^ise  the  injunction ;  and  when  both  parties  come  before  the  court 
with  afldarits,  the  court  will  refuse  the  iigunotiony  unless  the  complainants 
■ake  out  a  rery  dear  case  by  their  bill  and  afRdavits. 

It  would  seem  that  a  tenant  may  ask  the  aid  of  this  court  to  prerent  his  landlord 
from  breaking  a  corenant  whieh,  though  not  made  with  the  tenant,  will  work  a 
ftnfcitnre  of  his  estate. 

It  dees  not  follow  that  because  a  suit  at  law  cannot  be  maintained  on  such  a  core- 
Bant,  a  Court  of  Chancery  may  not  protect  the  rights  of  parties  under  it 

It  is  no  breach  of  a  eoTenant  which  prohibits  the  erection  of  a  forge  or  fiirnaee 
for  the  wtanu/aeturing  o/  iron,  or  the  erection  of  any  building  for  any  such  pur* 
pese,  to  erect  buildings  in  which  forges  for  the  purpose  of  heating  iron,  and 
moulding  and  working  it  into  different  kinds  of  articles  to  be  used  in  the  con- 
straction  of  locomodye  engines  are  intended  to  be  used. 

A  forge  or  furnace  for  the  manufacture  of  iron,  has  a  definition  comprdiended 
and  understood  aUke  by  scientific  men  and  mechanics  acquainted  with  the  busi- 
ness ;  and  in  such  cases  the  definition  will  control  in  the  construction  of  the 
eoTenant. 

This  was  an  application  for  an  injunction,  and  was  argued 
at  February  term,  1853,  on  bill,  and  the  affidavits  filed  on 
Taehdlf  of  the  defendant.    The  state  of  the  case  sufficiently 
appears  in  the  opinion  of  the  Chancellor 

jf .  B.  Woodruff  and  jf .  Whitehead  for  the  complainants, 
<nted  Eden  on  Inj.  238,  ch.  9  ;  2  Story's  Eq.  J.  §  959,  b.  note 
1 ;  Broom's  Maxims,  266,  276,  300. 

jI.  Pennington  and  A.  0.  Zabriskie  for  defendants,  cited 
Jhewty  on  Inj.  248 ;  2  Eden,  269. 

The  Chakcellor.    In  filing  this  bill,  an  application  was 
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made  for  an  injunction.  An  order  was  made  for  the  defend- 
ants to  show  cause,  on  a  day  named,  wliy  an  injunction 
should  not  issue  in  pursuance  of  the  prayer  of  the  bill. 
The  defendants  put  in  several  affidavits,  which  were  read 
without  objection,  and  the  motion  was  argued  by  counsel  on 
both  sides  on  the  bill,  and  the  affidavits  filed  on  behalf  of 
the  defendants. 

"  The  Society  for  Establishing  Useful  Manufactures/'  at 
Paterson,  in  1827,  leased  for  twenty-one  years,  with  a  cove- 
nant for  renewals,  to  James  Shephard,  a  lot  of  land  with  a 
specified  quantity  of  water  for  manufacturing  purposes. 

Charles  Oliver  became  the  owner  of  the  interest  of  the 
society  in  this  lease,  and  of  their  reversionary  interest  in 
the  demised  premises. 

In  1848,  Oliver  renewed  the  lease  to  Shephard  for  twenty* 
one  years. 

Among  various  covenants  contained  in  the  lease  was  one, 
that  the  lessee,  his  executors,  administrators,  or  assigns, 
should  not  use,  or  suffer,  or  permit  to  be  used,  or  employ^, 
the  said  demised  premises,  or  any  part  thereof,  nor  the 
water  rights  and  privileges  thereby  given,  or  any  part  of 
them,  at  any  time  during  the  continuance  of  the  lease,  for 
the  purpose  of  carrying  on  any  manufacture  of  gunpowder, 
vitriol,  spirits  of  turpentine,  paints,  varnish,  tanning  of 
leather,  or  as  a  pottery,  or  distillery  of  any  kind,  or  as  m 
forge,  orfumaceffar  the  manufacturing  of  iron,  or  copper, 
or  for  the  erection  of  any  buildings  for  any  such  purpose. 

In  1848,  Oliver  renewed  the  lease  to  Shephard  for  twenty- 
one  years,  containing  a  like  covenant  with  the  one  before 
referred  to. 

In  1831,  Shephard  leased  a  part  of  tlie  demised  premises 
to  Peter  Walker.  This  lease  contained  covenants  on  the 
part  of  the  lessee  similar  to  those  from  Shephard  to  Oliver. 
The  right  of  renewal  was  also  secured. 

By  diverse  mesne  assignments,  the  complainants  became 
the  assignees  of  Walker's  interest  in  the  lease,  in  1849. 

The  complainants  being  t)ius  entitled  to  the  renewal,  in 
1849,  an  indenture  between  Shephard  and  the  complainants 
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was  executed  for  the  purpose.  This  last  indenture  does  not 
contain  the  covenant  before  recited. 

In  1852,  Shephard  sold  and  assigned  all  his  interest  in 
the  demised  premises  to  Danforth  and  Edwards,  two  of  the 
defendants.  In  the  indenture  of  sale  to  them,  Danforth 
and  Edwards  covenant  with  Shephard,  to  keep  and  perform 
all  the  covenants,  on  the  part  of  Shephard  to  be  kept  and 
performed,  in  and  by  his  lease  from  Oliver. 

Thug  it  appears,  that  of  the  demised  premises  originally 
leased  by  the  society  to  Shephard,  the  complainants,  by  sub- 
leases and  renewals,  are  in  the  enjoyment  and  possession  of 
a  part  of  the  same,  and  that  Danforth  and  Edwards  are  in 
the  eiyoyment  and  possession  of  the  residue. 

By  these  several  assignments  and  renewals,  Danforth 
and  Edwards,  the  defendants,  have  become  the  immediate 
landlords  of  the  complainanants,  while  the  defendants,  a^ 
well  as  the  complainants,  hold  under  the  original  lease  from 
the  Society  to  Shephard. 

There  is  erected  on  the  complainants'  lot,  and  occupied 
by  them,  an  extensive  and  valuable  cotton  mill,  which  has 
been  in  operation  for  a  number  of  years. 

The  bill  alleges,  that  Danfoi*th  and  Edwards,  with  the 
other  defendants  named,  who  are  their  partners,  are  erecting 
on  their  lot  extensive  buildings  for  the  purpose  of  carrying 
on  therein  a  large  factory  for  the  manufacture  of  locomotive 
engines,  and  other  kinds  of  machinery,  in  which  iron  is  the 
principal  ingredient,  and  in  which  manufacture,  the  working 
and  manufacture  of  iron,  by  means  of  forges  or  furnaces, 
constitutes  a  principal  and  much  the  largest  branch ;  that  the 
said  building  will  be  within  a  few  feet  of  the  complainants' 
cotton  mill,  and  the  forges  and  furnaces  put  therein  and  used, 
will  be  dangerous  to  the  cotton  mill,  subjecting  it  to  immi- 
nent risk  of  fire  from  the  sparks  and  cinders  escaping  from 
the  forges  and  furnaces ;  and  that  the  smoke  and  cinders 
will  greatly  annoy  the  workmen  in  the  cotton  mill,  and  that 
such  manufacturing  establishments  as  the  defendants  con- 
template erecting  and  carrying  on,  will  be  a  nuisance. 

The  complainants  ask  for  an  injunction. 
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First.  On  the  ground  that  the  defendants'  contemplated 
erections  will  endanger  the  safety  of  the  cotton  mill,  and 
will  annoj  the  complainants'  workmen  therein;  and  that 
upon  the  principles  on  which  the  jurisdiction  of  this  court  is 
exercised  to  prevent  private  nuisances,  the  complainants  are 
entitled  to  the  protection  of  the  court. 

Admitting,  that  if  the  allegations  of  the  bill  are  true  re- 
specting the  effect  of  the  defendants'  erections,  aN  case  ia 
made  that  will  entitle  the  complainants  to  an  interference  of 
this  court  on  their  behalf,  by  injunction ;  yet  this  part  of  the 
case  is  fully  met  l>y  the  answer  of  the  defendants,  and  thd 
affidavits  accompanying  it. 

Whether  or  not  the  apprehensions  of  the  complainants  are 
well  founded  as  to  the  danger  and  annoyance  against  which 
ihey  seek  protection,  must  depend,  in  a  great  measure,  upon 
the  manner  in  which  the  defendants'  buildings  are  erected, 
and  the  work  carried  on. 

The  defendants  say,  in  their  answer,  that  the  building, 
which  they  intend  to  use  as  a  blacksmith  shop,  and  in  wUdi 
they  expect  to  have  all  their  fires,  is  about  twenty-eight  feet 
distant  from  the  complainants'  mill,  and  that  it  is  the  inten- 
tion of  the  defendants  to  erect  the  standing  places  for  their 
fires,  in  such  a  way  as  to  lead  under  ground  by  flues  from 
each  fire  to  one  large  chimney,  which  is  to  be  eighty  feet 
high  from  the  surface  of  the  ground,  and  that  they  intend  to 
use  mineral  coal  for  these  fires ;  that  this  chimney  will  be  at 
least  seventy-five  feet  distant  from  the  cotton  mill,  and  that 
the  defendants  do  not  intend  to  have  any  chimney  except 
this  large  one ;  and  they  believe,  with  these  constructions 
and  protections,  the  complainants'  mill  will  be  in  no  danger 
from  fire,  nor  will  their  workmen  be  annoyed  by  any  cinders 
or  sparks. 

John  Colt,  in  his  affidavit,  says — that  he  has  seen  a  large 
blacksmith  shop,  with  a  great  many  fires,  erected  with  a 
large  chimney,  and  each  fire  communicating  under  ground 
with  the  chimney;  that  the  shop  was  entirely  free  from 
smoke,  and  that  there  was  not  the  least  danger,  or  incon- 
renience,  to  any  body  from  it ;  and  that  he  is  satisfied,  such 
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an  erection  would  be  free  from  everj  objection,  and  that  at 
a  distance  of  fifty  feet  from  a  mill,  it  would  not  be  more 
dangerous  than  a  dwelling  house  there  erected,  and  that 
with  the  use  of  mineral  coal,  no  sparks  would  ever  be  seen 
coming  out  of  the  chimney. 

William  Swineburn  corroborates  Mr.  Colt's  statements, 
and  forms  his  opinion  from  having  seen  such  works  in  actual 
operation. 

He  says,  they  are  no  inconvenience  to  any  one,  when 
erected  in  this  way ;  and  that  a  large  blacksmith  shop  so 
erected,  with  a  great  many  fires,  when  the  chimney  is  from 
sixty  to  eighty  feet  high,  is  as  free  from  danger  to  the  sur- 
rounding buildings,  and  from  smoke,  sparks,  or  cinders,  as  a 
chimney  to  an  ordinary  house  is  to  those  living  on  the  oppo- 
site side  of  the  street.  Mr.  Swineburn  is  a  manufacturer 
who  has  been  connected  with  manufacturing  establishments 
similar  to  those  contemplated  by  the  defendants ;  and  from 
the  experience  he  has  had,  and  from  his  opportunities  of 
judging,  his  opinion  is  entitled  to  great  consideration. 

The  defence,  thus  made  on  the  part  of  the  defendants  is, 
I  think,  suflBcient  to  overcome  the  mere  apprehensions  of  the 
complainants,  which  is  all  they  present  for  the  court  to  act 
Upon. 

Where  the  complainants  ask  for  an  injunction  to  protect 
them  from  apprehended  danger,  and  the  answer  denies  that 
audi  apprehensions  are  well  founded,  the  court,  as  a  general 
rule,  will  give  to  the  defendants  the  full  benefit  of  such 
denial,  and  refuse  the  injunction ;  and  where  both  parties 
obme  before  the  court  with  affidavits,  the  court  will  refuse 
the  iigunction,  unless  the  complainants  make  out  a  very  clear 
case  by  their  bill  and  affidavits. 

Bat  there  is  another  ground  on  which  the  complainants 
insist  they  are  entitled  to  the  injunction. 

In  the  lease  from  Oliver  to  Shephard,  there  is  a  covenant, 

^which  I  have  before  mentioned,  by  which  the  lessee  is  re- 

Btricted  from  the  use  of  any  of  the  demised  premises/or  the 

Pwpof e  of  a  forge  f  or  furnace,  for  the  manufacturing  of  iron 
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or  copper,  or  for  the  erection  of  any  building  for  any  such 
purpose. 

The  complainants  insist,  that  they  are  entitled  to  protec- 
tion under  this  covenant,  and  that  it  prohibits  the  erection 
of  any  such  buildings  or  machinery  as  are  contemplated  by 
the  defendants. 

The  titles,  of  both  complainants  and  defendants,  are  held 
under  Charles  Oliver,  and  are  subject  to  the  covenants  in  the 
lease  from  Oliver  to  Shephard.  By  this  lease,  the  lessee's 
estate  is  forfeited  by  a  breach  of  the  covenant  by  him  or  his 
lessees.  By  the  several  assignments,  before  referred  to,  the 
defendants  have  become  the  landlord  of  the  complainants. 
The  latter  have,  therefore,  a  right  to  look  to  the  former  for 
protection.  If  the  defendants  violate  this  covenant,  the 
estate  of  the  complainants,  their  tenants,  is  forfeited.  The 
tenant  is  asking  the  aid  of  the  court  to  prevent  his  landlord 
frpm  breaking  a  covenant,  which;  though  not  made  with  the 
tenant,  will  work  a  forfeiture  of  his  estate. 

It  was  rather  conceded  on  the  argument,  that  the  com- 
plainants are  without  remedy  at  law  against  the  defendants 
on  this  covenant;  and  for  that  reason,  it  was  insisted,  the 
complainants  have  stronger  grounds  for  invoking  the  aid  of 
a  court  of  equity.  Whereas,  on  behalf  of  the  defendants, 
oounsel  urged,  that  if  the  defendants  have  no  rights  at  law 
under  the  covenant,  they  can  have  no  protection  in  equi^. 

It  is  dear  that  the  complainants  cannot  maintain  an  action 
at  law  on  this  covenant,  in  their  own  name.  But  may  they 
not  maintain  an  action  in  the  name  of  the  covenantee,  and. 
be  protected  by  a  court  of  equity  in  the  use  of  his  name,  if 
necessary?  But  whether  this  be  so  or  not,  I  do  not  think  it 
follows,  that  because  a  suit  at  law  cannot  be  maintained  on 
the  covenant,  a  Court  of  Chancery  may  not  protect  the  rights 
of  parties  under  it. 

In  the  case  of  Barrow  v.  Richard  and  others,  8  Paige  Ch. 
Rep.  351,  one  Mercein  owned  a  block  of  land  in  the  city  of 
New  York.  He  divided  it  into  lots,  and  sold  them  to  dif- 
ferent individuals.  The  grantees  covenanted,  respectively, 
against  the  erection  of  a  certain  description  of  buildings. 
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On  a  bill  filed,  by  one  of  the  grantees  against  another,  it 
was  held — that  the  covenants  in  the  deeds  of  the  diflFerent 
lots  were  for  the  mutual  benefit  and  protection  of  all  the 
purchasers  of  lots  on  the  block ;  and  although  a  previous 
purchaser  from  the  owner  of  the  block  could  not  sue  at  law, 
tipon  the  covenant  in  the  deed  to  a  subsequent  purcliaser, 
the  Court  of  Chancery  might  protect  him,  by  injunction, 
against  the  erection  of  buildings  prohibited  by  the  covenant. 
This  would  seem  to  conflict  with  the  decision  in  the  case  of 
The  Duke  of  Bedford  v.  Trustees  of  the  British  Museum^ 
2  Sugden  on  Vendors,  Jipp.  361,  where  in  a  case  involving 
the  same  principle,  the  Vice-Chancellor  sent  the  case  to  a 
court  of  law.  Lord  Elden  decided  the  party  had  no  relief. 
The  reasons  for  his  conclusion  are  not  given. 

But  admitting  that  the  complainants  are  entitled  to  the 
benefit  of  the  covenant ;  it  cannot  avail  them,  unless  it  be 
made  to  appear,  that  the  buildings  and  machinery  the  de- 
fendants propose  erecting,  are  of  a  character  prohibited  by 
tiie  covenant. 

The  covenant  is,  that  the  lessees  should  not  use,  on  the 
demised  premises,  or  suffer  a  forge  or  furnace  for  the  manu- 
facturing of  iron. 

The  defendants  admit,  that  they  intend  to  use,  in  their 
buildings,  forges  for  the  purpose  of  heating  iron,  and  mould- 
ing and  working  it  Into  different  kinds  of  articles  to  be  used 
in  the  construction  of  locomotive  engines.  They  deny  that 
such  forges,  are  forges  for  the  manufacturing  of  iron,  as 
contemplated  by  the  parties  to  the  covenant. 

On  behalf  of  the  complainants  it  is  argued,  that  the  evil 
to  be  guarded  against  was  the  working  of  iron  in  fires,  and 
to  prevent  filthy  trades  in  the  neighborhood  of  cotton  mills. 

These  lots  were  laid  out,  originally,  for  manufacturing 
purposes ;  a  canal  is  cut,  bounding  them  on  one  side,  and  in- 
tended to  supply  water  to  drive  machinery.  It  was  not  in- 
tended to  restrict  the  use  of  the  lots  to  the  erection  of  cot- 
ton mills.  To  have  restrained  the  lessees  from  the  use  of 
fiiw,  to  mould  and  work  iron,  for  mechanical  objects,  would 
kave  been  putting  a  restraint  upon  the  purposes  to  which 
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the  property  was  eminently  adapted,  and  the  tendency  of 
which  would  be,  necessarily,  to  diminish  the  value  of  the 
property. 

If  the  restraint  was  against  the  lessees  erecting  a  forge 
OTfumacty  the  complainants'  construction  of  the  covenant 
would,  I  think,  be  the  right  one.  But  the  covenant  does 
not  prohibit  the  erection  of  a  forge  or  furnace,  but  of  a 
forge  or  furnace /or  the  manufacturing  of  iron,  or  copper , 
or  the  erection  of  any  building  for  any  such  purpose. 

What  is  the  definition  of  a  forge  or  furnace  for  the  manu- 
facturing of  iron  7  For,  if  there  is  a  definition  comprehended 
and  understood,  alike  by  scientific  men  and  by  mechanics 
acquainted  with  the  business  referred  to,  such  definition 
ought  to  control  the  court  in  its  construction  of  this  cove- 
nant. 

What  is  such  a  forge  or  furnace  ?  An  establishment,  or 
mechanical  contrivance,  by  which  iron  is  made,  or  manufac- 
tured from  the  ore.  A  forge  manufactures,  or  makes  mal- 
leable iron  direct  from  the  ore.  A  blast  furnace  makes  catt 
iron  direct  from  the  ore. 

From  what  is  iron  manufactured?  It  is  manufactured 
from  the  ore.  By  a  blacksmith's  forge  iron  is  not  manufac- 
tured. But,  by  it,  from  iron  itself,  machines  or  instruments 
of  use,  are  manu&ctured. 

It  is  not  the  intention  of  the  defendants  to  erect  any  forge 
or  furnace  for  the  manufacture  of  iron.  Their  object  and 
intention  is  not  to  make  iron,  but  to  use  iron  when  made,  to 
be  worked  up  into  different  materials. 

I  do  not  think  that  the  erection  of  the  buildings  and  ap- 
paratus designed  by  the  defendants,  will  be  a  breach  of  the 
covenant  in  question. 

The  motion  for  an  injunction  is  denied  with  costs. 
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Aabon  v.  Brown,  complainant,  and  John  R.  Holcomb 
and  John  6.  Reading,  defendants. 

If  a  debtor  makes  an  asrignment  for  the  benefit  of  his  creditors,  such  aerignment 
must  be  in  conformity  to  the  statute.  He  has  no  right  to  give  a  preference  of 
one  creditor  orer  another,  nor  has  he  a  right  to  annex  to  such  assignment  a 
condition  which  contravenes  any  provision  of  the  statute. 

The  assignee  cannot  protect  the  property  from  the  debtor's  creditors,  by  virtue  of 
such  an  assignment  If  an  assignment  is  made  for  the  equal  henejit  of  the 
credUore,  the  assignee  must  proceed  to  discharge  its  trusts  in  conformity  to  th« 
providoDs  of  the  statute. 

But  where,  at  the  request  of  some  of  the  creditors,  the  books  of  account,  notes, 
Ic,  were  placed  in  the  hands  of  a  responsible  person  to  collect,  and  for  ne 
other  purpose;  such  an  assignment  was  held  to  be  no  more  than  a  power  of  at- 
torn^. It  did  not  place  the  property  beyond  the  control  of  the  debtor;  it 
created  no  right  between  the  assignee  and  the  creditors.  There  was  nothing 
illegal  in  such  aisignment,  nor  could  it  prt^judice  the  creditors. 

This  cause  was  heard  on  bill  and  answer.  The  material 
facts  contained  in  them  are  fally  stated  in  the  opinion  of  the 
Chancellor. 

Mien  for  complainant 

P.  J.  Clark  for  defendants. 

The  Chancellor.  The  bill  alleges,  that  one  of  the  de- 
fendants, John  R.  Holcomb,  and  the  complainant,  were  part- 
ners in  trade  as  merchants  or  storekeepers,  and  that  o'n  the 
first  of  March,  1851,  they  dissolved  partnership— that  a  short 
time  after  the  dissolution,  on  the  application  and  proposition 
of  the  complainant,  an  arrangement  was  made  between 
them,  in  pursuance  of  which,  the  complainant  assigned  to 
Holcomb  all  the  assets  of  the  late  firm,  and  thereupon  Hol- 
comb executed  and  delivered  to  the  complainant,  Holcomb's 
own  bond,  in  the  sum  of  five  hundred  dollars,  with  the  ^ol- 
19 
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lowing  condition : — "  Whereas,  the  above  named  Aaron  V. 
Brown,  ha5  this  day  assigned  and  set  over  to  the  said  John 
R.  Holeomb,  the  books  of  account  of  the  late  firm  of  Hol- 
•eomb  &  Brown,  to  enable  him  to  pay  the  debts  and  liabili- 
ties of  said  firm,  and  also  the  notes,  bonds,  vouchers,  and 
other  securities  for  the  same  purpose.  Now  the  condition 
of  this  obligation  is  such,  that  if  the  said  John  R.  HoIcomb 
shall  indemnify  and  save  harmless  the  said  Aaron  Y.  Brown 
from  the  payment  of  any  of  the  debts  and  liabilities  of  said 
firm,  then  this  obligation  to  be  void,  otherwise  to  remain  in 
forco  and  effect." 

^he  bill  alleges,  that  since  this  arrangement,  Freeman  & 
Dayis,  creditors  of  the  late  firm  of  John  R.  HoIcomb  &  Co., 
-  have  recovered  a  judgment,  and  that  by  virtue  of  an  execu- 
tion issued  thereon,  a  levy  has  been  made  upon  flie  goods 
Uid  chattels  of  the  complainant ;  that  HoIcomb  has  become 
insolvent — has  confessed  a  judgment  to  his  father  for  fifteen 
hundred  dollars,  and  has  incumbered  his  real  estate  for  more 
tfaEU  its  value — that  since  then,  ho  has  made  an  assignment 
to  the  other  defendant,  John  G.  Reading,  of  his  individual 
personal  property  to  a  considerable  amount,  and  also  of  the 
assets  of  the  late  firm — that  it  is  a  special  assignment,  for 
the  benefit  of  such  creditors  only,  as  will  take  such  sum  as 
he  chooses  to  offer  them,  in  full  satis&ction  of  their  debts. 

It  is  alleged,  that  this  assignment  was  made  for  the  ftraud- 
ulent  purpose  of  delaying  and  defeating  the  creditors,  and 
is  in  contravention  of  the  act  ''  to  secure  to  creditors  an 
^ual  and  just  division  of  the  estates  of  debtors,  who  oonvey 
<)0  assignees  for  the  benefit  of  creditors." 

It  is  unnec^'^sary  to  refer  further  to  the  contents  of  the 
bill,  as  the  merits  of  the  case  are  noi  affected  by  any  other 
of'.the  allegations  contained  in  it. 

The  prayer  of  the  bill  is,  that  Reading  may  be  decreed 
•:0  pay  the  debt  of  Freeman  &  Davis,  and  such  other  judg-. 
:iiieat  creditors  as  may  apply  for  the  purpose — that  the  aasigih 
.uheat  may  not  be  kept  on  foot,  or  used,  to  delay,  hinder i  or 
defraud  the  judgment  creditors  of  the  late  firm,  and  that  % 
•xooeiver  may  be  appointed,  4c. 
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The  court  will  not  interfere,  unless  it  is  necessary  to  do 
so,  in  order  to  protect  the  rights  of  the  complainant.  In 
decreeing  relief  to  the  complainant,  it  might  follow,  as  inci- 
dental to  such  relief,  that  the  judgment  creditors  of  John 
G.  Holcomb  &  Co.,  would  be  protected.  But  such  is  not  the 
primary  olyect  of  this  bill,  and  for  such  a  purpose  the  proper 
parties  are  not  before  the  court.  The  complainant  must  be 
entitled  to  relief  on  his  own  account,  or  the  bill  cannot  stand. 

It  is  manifest,  that  the  equity  upon  which  this  bill  rests, 
is,  that  the  complainant  is  entitled  to  the  protection  of  the 
court,  against  the  consequences  to  him,  of  the  assignment 
from  Holoomb  to  Beading.  If  we  strike  the  assignment  out 
of  the  bill,  the  complainant  has  nothing  to  stand  upon. 

The  oomplainant  voluntarily  placed  all  the  assets  of  the 
firm  in  the  hands  of  his  partner.  He  relinquished  all  con- 
trol over  these  assets,  and  took  from  his  partner  a  bond  of 
indemnity  for  protection.  Holcomb  has  a  right  to  these 
assets,  and  this  court  will  not  interfere  with  his  management 
of  them,  as  between  the  complainant  and  him,  unless  he  is 
taking  advantage  of  his  control  over  them  to  defraud  the 
oomplainant. 

Ilie  insolvency  of  Holcomb  is  no  ground  for  relief.  It 
does  not  follow,  that  because  he  is  insolvent,  he  is  therefore 
dishonest.  The  defendant  can  manage  and  settle  up  the 
affairs  of  the  late  firm,  better  than  it  can  be  done  by  any 
stranger  appointed  by  the  court,  and  I  cannot  interfere  with 
him,  unless  I  can  see  that  he  is  acting  dishonestly. 

The  case  is  before  me  on  bill  and  answer,  and  the  answer 
most  be  taken  as  true. 

The  answer  denies  the  equity  of  the  bill.  It  denies  the 
^rand  charged^  and  explains  every  allegation  made  imputing 
frand;  and  the  explanations  given  are  consistent  with 
honesty. 

An  assignment,  such  as  the  bill  alleges  to  have  been  made, 
would  have  been  illegal.  It  would  have  been  void  as  against 
creditors.  If  a  debtor  makes  an  assignment  for  the  benefit 
f>f  his  creditors,  such  assignment  must  be  in  conformity  to 
4he  statute.    He  has  no  right  to  give  a  preference  of  n^no 
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creditor  over  another,  nor  has  he  a  right  to  annex  to  such 
assignment,  a  condition  which  contravenes  any  provision  of 
the  statute.  The  assignee  cannot  protect  the  property  from 
the  debtor's  creditors  by  virtue  of  such  an  assignment.  If 
an  assignment  is  made  for  the  equal  benefit  of  the  creditors, 
the  assignee  must  proceed  to  discharge  its  trusts  in  con- 
formity to  the  provisions  of  the  statute. 

The  defendant  denies  that  he  has  made  the  assignment 
alleged  in  the  answer,  or  that  he  has  made  any  assignment 
for  the  benefit  of  creditors.  He  says,  that  some  of  the  credi- 
tors applied  tohim^  and  said  it  would  be  more  satisfactory  to 
them,  if  he  would  place  the  books  of  account,  notes,  Ac.,  in 
the  hands  of  some  responsible  person  to  collect ;  and  that 
to  comply  with  their  wishes,*he  placed  them,  by  assignment, 
in  the  hands  of  Mr.  Reading  for  the  purpose,  and  with 
power  to  collect  the  same,  and  for  no  other  purpose.  Snob 
an  assignment  was  nothing  more  than  a  power  of  attorney. 
It  does  not  place  the  property  beyond  the  control  of  Hoi- 
comb.  It  created  no  rights  between  the  assignee  and  the 
creditors,  and  there  is  nothing  illegal  in  such  assignment,. 
and  nothing  to  prejudice  the  creditors,  or  the  complainant. 

The  defendant,  Holcomb,  further  states,  that  the  property, 
together  with  his  own  individual  property,  is  not  sufficient  to 
pay  all  the  creditors  in  full,  and  he  admits,  that  it  is  his  in- 
tention to  offer  a  rateable  proportion  to  all  the  creditors,. 
and  to  pay  such  of  them  as  are  willing,  on  receipt  of  rach 
proportion,  to  give  a  fall  discharge  from  their  daims ;  and 
as  to  such  as  refiise  to  give  such  discharge,  he  intends  to 
leave  them  to  their  legal  remedy,  but  in  no  way  to  protect 
the  property  against  their  claims  and  legal  remedies.  But 
this  forms  no  part  of  the  assignment  to  Beading.  It  is  a 
mere  resolution,  or  determination,  he  has  formed  in  his  own* 
mind. 

I  do  not  see  any  thing  illegal  or  fraudulent  in  this.  A 
debtor,  may  with  propriety  and  honesty,  where  he  finds  him- 
self insolvent,  say  to  a  creditor,  '^  I  will  give  you  your  ftir 
proportion  of  my  property.  I  will  not  prtftr  you.  If  yoa 
take  my  offer,  well ;  if  not,  there  is  the  property:  take  sncb 
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preference  as  the  law  will  give  you,  but  I  will  not  prefer  one 
creditor  over  another. 

This  is  all  Holcomb  has  done.  Freeman  &  Davis  have 
recovered  a  judgment.  He  says  he  has  not  property  enough 
to  pay  them.  He  denies  that  he  has  placed  the  property 
beyond  their  reach  as  creditors,  and  he  shows  that  it  is 
within  the  reach  of  their  judgment  and  execution.  They 
have  chosen  to  levy  on  the  goods  of  the  complainant.  No 
action  of  the  court,  in«  this  bill,  would  afford  to  the  com- 
plainant any  relief  in  respect  to  the  execution  of  Freeman 
&  Davis.  They  would  sell  the  complainant's  property  still, 
and  have  a  right  to  do  so  without  being  interfered  with  by 
the  court 

Bat  the  complainant's  counsel  says,  that  notwithstanding 
the  denials  of  the  answer,  the  defendant's  conduct  is  sus- 
pidoQS,  from  his  own  statement  of  the  facts,  and  that  there 
is  still  something  concealed  about  the  assignment  to  Read- 
ing, and  that  the  defendants'  answer  is  equivocal  in  regard 
to  it 

But  the  complainant  has  not  replied  to  the  answer,  and 
has  therefore  denied  to  the  defendant  an  opportunity  of 
proving  his  defence.  He  has  not  excepted  to  the  answer  for 
insoffidency.  If,  under  such  circumstances,  he  sets  down 
his  cause  for  final  hearing  upon  bill  and  answer,  he  must 
concede  to  the  defendant  the  benefit  of  his  answer. 

As  I  have  already  said,  the  equity  of  the  case  rests  upon 
the  simple  point,  whether  or  not  the  assignment  to  Reading 
was  a  conditional  or  illegal  one.  The  defendant  has  denied 
that  it  was,  and  has  denied  the  facts  from  which  such  an 
inference  is  to  be  drawn.  The  complainant  has  not  taken 
issue  upon  the  point,  and  the  answer  of  the  defendant  is  en- 
titled to  fUl  credit 

The  bill  must  be  dismissed  with  costs. 
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GiOBGs  Van  Riper,  complainaDt,  and  Roger  Claxtok 
and  Wife,  defendants. 

Where  the  defence  set  up  by  the  anBwer  U  of  a  chAraoter  to  require  the  compUinant 
to  make  a  new  iune  in  order  to  meet  it,  he  will  nA  be  permitted  to  do  so  wSth- 
ont  amending  hiv  bill,  and  adapting  it  to  the  oaie  npon  which  he  expeeta  to  fii»- 
tain  hlmtelf. 

The  eonf ideration  of  a  mortgage  was  for  a  loan  of  money ;  and  the  defendant 
insists  that  the  money  was  not  advanced  pursuant  to  the  agreement,  and  the 
complainant  meets  that  issue,  but  in  doing  so,  attempts  to  show  that  if  the 
money  was  not  advanced  in  pursuance  of  the  letter  of  the  agreement*  the  ad- 
vaneement  was  sanctioned  by  the  defendant. 

Held,  that  as  the  whole  case  was  before  the  Chancellor  npon  the  proofs  made  hy 
the  defendant  himself;  it  would  be  too  technical  to  turn  the  complainant  o«t  of 
court.  If  the  defendant  be  entitled  to  the  benefit  of  the  objection,  the  court 
has  the  power,  and  has  frequently  exorcised  it,  of  allowing  a  bill  to  be  so 
amended  as  to  correspond  with  the  case,  CTcn  after  proof  taken. 

This  is  a  cave  which  would  warrant  the  exercise  of  the  power,  if  such  a  courso 
were  necessary. 

This  cause  was  argued  at  Newark,  December  8th,  1852, 
on  bill,  answer,  replication  and  proofs.  The  opinion  was  de- 
livered February  term,  1853.  The  pleadings  and  nature 
of  the  case  upon  the  proof,  sufficiently  appear  in  the  opinion 
of  the  Chancellor. 

^.  S.  Pennington  for  complainant. 

D.  Barkalow  for  defendant. 

The  Chancellor.  The  bill  is  an  ordinary  foreclosure 
bill.  It  alleges,  that  the  mortgage  was  given,  and  executed 
by  the  defendants  to  the  complainant,  to  secure  the  pay- 
ment of  a  bond  in  the  penal  sum  of  sixteen  hundred  dollars, 
conditioned  to  pay  eight  hundred  dollars,  given  by  Claxton, 
the  defendant,  to  the  complainant,  and  that  the  considera- 
tion of  the  bond  was  money  loaned  by  the  complainant  ta 
Claxton. 
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The  defendant,  Claxton,  admits  the  dne  execution  of  the 
bond  and  montgage,  and  sets  up  this  defence.  He  denies, 
that  the  complainant  loaned  him  any  money,  but  alleges^  that 
the  bond  and  mortgage  were  executed  upon  the  foIlowiBg* 
agreement.  That  he  (Claxton)  being  desirous  of  erecting  a 
dwelling  house  on  the  lot  of  land  embraced  in  the  mort- 
gage, entered  into  a  written  agreement  with  one  Garrison, 
to  build  it ;  that  he  was  induced  to  let  Garrison  havq  the 
job  of  building  the  house,  on  the  promise  of  the  complainant, 
that  if  he  would  do  so,  the  complainant  would  loan  him  the^ 
money ;  that  it  was  agreed  between  the  complainant,  the  de- 
fendant, and  Garrison,  that  the  complainant  should  advapce* 
the  money  for  Claxton,  to  Garrison,  for  building  the  house,. 
as  follows :  one  hundred  dollars  on  signing  the  building  cQUr 
tract,  and  the  balance,  from  time  to  time,  as  the  building^ 
should  progress,  on  receiving  the  order  of  George  W.  Hujghes,. 
who  had  the  supervision  of  the  work — that  of  the  eight  hun- 
dred dollars,  the  complainant  should  pay  Hughes  one  hup- 
dred  and  nineteen  dollars,  which  sum,  Hughes  had  advanced! 
for  Claxton,  as  the  purchase  money  for  the  lot — the  balance*. 
of  six  hundred  and  eighty-one  dollars  to  be  paid  on  the-., 
building  contract,  as  before  stated. 

The  answer  further  states,  that  when  the  contract  w^* 
signed,  the  complainant  paid  Garrison,  on  the  order  of 
Hughes,  one  hundred  and  twenty-four  dollars  on  the  cor.- 
tract;  but  that  Hughes  has  not  at  any  time  ordered  pr  di* 
rected,  or  in  any  way  assented  to  the  paymeut  of  any  other, 
or  further  sum  of  money,  on  account  of  the  contract,  or  fyir 
the  defendant,  Claxton,  or  on  any  account  whatever. 

The  answer  further  alleges,  that  Garrison  failed  to  ^W; 
such  materials,  and  do  the  work  in  the  manner  as  by  the 
contract  it  was  stipulated,  and  that  in  consequence  of  sucb 
defiEtult,  the  defendant  has  been  greatly  damaged — that  Claxr 
ton  failed  to  pay  for  the  work  done,  and  materials  f urnished, . 
and  that  by  reason  of  such  failure,  claims  against  Garrison^ 
for  such  work  and  materials,  were  filed  under  the  lien  law, 
in  the  county  clerk's  office,  and  are  liens  upon  the  premisee  ;. 
that  the  reason,  why  Garrison  suffered  the  lions  to  bo  estab- 
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lished,  was  because  he  was  indebted  to  Van  Riper,  and 
instead  of  Van  Riper's  paying  him  in  money,  and  thus 
enabling  him,  by  putting  him  in  funds  to  pay  for  the  work 
and  materials.  Van  Riper  credited  him  on  the  old  debt. 

It  is  first  insisted,  on  behalf  of  the  defendant,  that  he  has 
proved  clearly  that  no  money  was  advanced  to  him  by  the 
complainant,  at  the  time  of  the  execution  of  the  mortgage ; 
and  that  the  money,  if  advanced  at  all,  was  on  the  special 
agreement,  and  that  the  complainant,  therefore,  cannot 
recover  upon  the  case  made  by  the  bill.  The  bill  simply 
charges  a  loan  of  money,  and  the  execution  of  the  bond  and 
mortgage,  to  secure  its  payment. 

The  case  of  Hopper  v.  SciscOf  1  Hal.  Ch.  R.  345,  is  re- 
lied upon  to  sustain  this  position.  In  that  case,  the  com- 
plainant filed  his  bill  in  the  form  of  an  ordinary  foreclosure 
bill,  and  set  out  the  consideration  of  the  debt  secured  by  his 
mortgage,  to  be  the  loan  of  money.  The  defendant  set  up 
and  proved,  that  the  mortgage  was  given,  as  collateral  secu- 
rity for  certain  judgments,  obtained  by  different  persona 
against  Scisco,  which  had  been  assigned  to  the  complainant, 
and  which  after  the  mortgage  was  given,  were  satisfied  by 
sales  on  executions.  The  complainant  then  attempted  to 
sustain  his  case,  simply  by  showing,  that  at  different  times 
he  had  paid  to  the  sheriff  of  the  county,  various  sums  of 
money  on  executions  against  Scisco,  in  the  sheriff's  hands. 
But  the  Chancellor  very  properly  decided  that  the  defendant 
was  not  called  upon  to  meet  such  a  case — that  it  was  a  sur- 
prise on  the  defendant,  and  that  the  matters  attempted  to 
be  set  up  by  the  complainant  were  not  at  issue  between  the 
parties. 

In  the  case  before  us,  the  substance  of  the  agreement, 
upon  which  the  mortgage  was  executed,  was — that  the  com- 
plainant should  loan  the  defendant  eight  hundred  dollars, 
and  instead  of  advancing  all  the  money  upon  the  delivery 
of  the  mortgage,  it  should  be  advanced  as  the  defendant 
should  demand  it,  or  upon  the  demand  of  a  person  named 
as  his  agent  for  that  purpose.    Whatever  money  was  so  ad- 
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vanced,  was  a  loan  from  the  complainant  to  the  defendant, 
which  this  mortgage  was  executed  to  secure. 

The  defendant  alleges,  that  the  money  was  not  all  advan- . 
ced  according  to  the  terms  of  the  agreement,  and  that  in 
equity,  it  should  stand  for  so  much  only  as  was  advanced  in 
strict  compliance  with  the  agreement. 

It  would,  perhaps,  have  been  most  prudent  for  the  com- 
plainant to  have  amended  his  bill,  after  the  coming  in  of  the 
answer.  The  defendant  might  have  shaped  his  course  so  as 
to  have  compelled  the  complainant  to  do  so.  But  as  his  de- 
fence, the  defendant  has  spread  out  in  his  answer,  all  the 
matters  at  issue  between  the  parties.  He  has  brought  all 
the  matters  in  controversy  between  them,  by  proof,  before 
the  court.  He  cannot  say  he  is  surprised.  The  whole  case 
is  before  me.  There  is  no  difficulty,  upon  the  pleadings  and 
proofs,  in  deciding  without  any  embarrassment  to  either 
par^,  their  respective  rights.  There  is  no  good  reason, 
therefore,  why  I  should  now  dismiss  this  bill,  and  leave  the 
nuttters  open  for  further  litigation. 

Where  the  defence,  set  up  by  the  answer,  is  of  a  charac- 
ter to  require  the  complainant  to  make  a  new  issue,  in 
order  to  meet  it,  he  will  not  be  permitted  to  do  so  without 
amending  his  bill,  and  adapting  it  to  the  case  upon  which  he 
expects  to  sustain  himself.  In  the  case  of  James  v.  McKer- 
num  €t  al.,  6  Johns.  Rep.  543,  the  defendants  set  up,  among 
other  matters,  an  agreement,  upon  which  they  relied.  The 
complainant  was  not  permitted  to  show  that  the  agreement 
was  fraudulent,  because  the  question  of  fraud  was  not  put  in 
issue  by  the  pleadings. 

In  this  case,  the  consideration  of  the  mortgage  was,  sub- 
stantially, and  I  think,  technically  too,  for  a  loan  of  money. 
That  the  money  was  not  paid  down  instanier  on  the  delivery 
of  the  mortgage,  but  was  advanced  in  several  sums  after- 
wards, upon  the  order  of  the  mortgagee,  or  his  agent,  to  a 
third  person,  does  not  alter  its  character,  as  a  loan  from  the 
<xnnplaanant  to  the  defendant.  The  defendant  insists,  the 
money  was  not  advanced  pursuant  to  the  agreement,  and  the . 
complainant  meets  that  issue.    The  only  difficulty  is,  that  in 
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meeting  that  issue,  the  complainaiit  attempts  to  show,  that  if 
the  money  was  not  adyanced  in  pursuance  of  the  letter  of  die 
agr^ment,  the  adrancemcnt  was  sanctioned  by  the  defend- 
ant. 

But  as  I  stated,  the  whole  case  is  befoi*e  me  upon  the 
proo&  made  by  the  defendant  himself.  I  think,  under  such 
circumstances,  it  would  be  too  technical  to  turn  the  plaintiff 
out  of  court.  Indeed,  I  would  not  turn  the  complainant  out 
of  court,  if  I  was  of  opinion  that  the  defendant  is  entitled  to 
the  benefit  of  the  objection.  The  court  has  the  power,  and 
ha?  frequently  exercised  it,  of  allowing  a  bill  to  be  so 
amended  as  to  correspond  witli  the  case,  even  after  proofe 
taken.  It  is  a  power  which  sliould  be  exercised  discreetly* 
I  think  this  is  a  case,  where  the  due  administration  of  justice 
would  warrant  it,  if  such  a  course  was  necessary. 

What  are  the  merits  of  the  case  ?  The  defendant  admits, 
that  one  hundred  and  twenty-four  dollars  were  paid  down 
when  the  mortgage  was  delivered ;  and  as  to  this  amount 
there  is  no  difficulty.  The  further  payment  of  $557  was  to 
be  made  to  Garrison,  on  the  orders  of  Hughes,  named  as  the 
agent  for  that  purpose.  After  the  building  was  partially 
finished,  Garrison  called  for  another  payment  on  account, 
and  it  was  made  to  him  by  the  comphunant.  Hughes,  sworn 
on  the  part  of  the  complainant,  says :  "  I  also  verbally  au- 
thorised Mr.  Van  Riper,  I  think,  to  make  the  second  pay- 
ment, but  am  not  certain,  and  cannot  say  whether  I  did  or 
not.  "  He  says  further,  he  gave  him  no  order  to  make  it, 
but  he  afterwards  told  him,  if  it  was  right  he  was  perfectly 
satisfied.  When  Garrison  said  he  had  completed  die  build- 
ing, the  complainant  advanced  him  the  balance  of  the  money, 
making  in  all  $681,  being  the  full  amount,  which  by  the 
agreement,  he  was  to  advance  to  Garrison.  This  last  pay- 
ment, Hughes  swears,  was  made  without  his  order,  and  in 
violation  of  his  express  orders  to  Mr.  Van  Riper. 

The  question  is,  whether,  in  equity,  the  mortgage  should 
be  declared  as  a  valid  subsisting  security  for  the  whole  of  ■ 
the  money  advanced,  or  for  such  part  only,  as  was  in  con- 
formity with  the  agreement. 
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The  defendant's  house  hasbeen  built  with  tiiis  money,  and 
he  is  now  in  the  enjoyment  of  it.  There  is  no  proof  that  the 
payments  were  not  paid  in  good  fttith  by  the  complainant. 
The  allegation  in  the  answer,  that  the  complainant  was  in* 
debted  to  (Harrison,  and  gave  a  credit  on  this  indebtedness, 
imtead  of  paying  in  money,  is  not  proved.  It  is  inequitable 
that  he  should  enjoy  tiie  benefit  of  this  money,  on  the  tech- 
nical  ground  merely  that  Hughes  did  not  order  it  paid,  and 
not  be  held  liable  for  it  as  a  debt.  In  resisting  payment, 
the  defendant  places  his  equity,  first,  on  the  ground,  that 
Garrison  did  not  build  the  house  according  to  the  contract* 
There  was  some  diflBculty  between  Claxton  and  Garrison, 
as  to  the  work,  but  from  the  evidence,  it  would  appear  the 
matter  in  difference  was  not  of  much  magnitude.  Hughes, 
says,  "  I  wanted  the  work  altered  so  as  to  confirm  to  the 
contract — some  portion  of  it  was  altered  as  I  required,  but 
I  believe  not  all," 

But  it  appears,  that  Claxton  prosecuted  Garrison,  on  this 
contract,  for  not  building  and  finishing  the  house  according 
to  its  terms,  and  that  he  recovered  in  that  suit  $10  damages. 
On  the  trial,  Claxton  offered  in  evidence,  a  receipt  of  Gar- 
rison to  the  complainant  for  $681,  being  the  amount  of  the 
payments  which  the  complainant  had  paid  to  Garrison,  and 
which  he  now  claims  on  his  mortgage.  He  has  thus  had 
the  full  benefit  of  the  money  paid,  and  has  sanctioned 
the  payments  in  the  fullest  manner,  and  the  mortgage, 
having  been  intended,  and  executed,  to  secure  the  money 
which  the  complainant  should  advance  to  Garrison,  it  should 
be  held,  in  equity,  a  lien  upon  this  property  which  ought  to 
be  satisfied. 

But  the  defendant,  further  insists,  tliat  the  liens  filed  in 
the  clerk's  office  are  incumbrances  upon  the  property,  and 
have  become  such  in  consequence  of  the  conduct  of  the  com- 
plainant. 

It  is  unnecessary  for  me  to  determine,  whether  these  liens 
filed  are  valid  incumbrances  or  not. 

I  cannot  see  how  the  complainant  is  to  be  held  responsi- 
ble for  any  such  consequences.    If  the  complainant  had  not 
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advanced  the  money  to  Garrison,  there  might  be  some  pro- 
priety in  charging  him  with  the  default  of  Garrison,  it 
being  his  duty  to  provide  Garrison  the  means.  If  his  failure 
to  do  SO)  had  embarrassed  Garrison,  so  as  to  prevent  his  pay- 
ing for  the  materials  for  the  building,  there  might  be  some 
just  cause  of  complaint.  But  he  was  in  no  way  bound  for 
the  honesty  and  fidelity  of  Garrison,  and  I  do  not  think  he 
is  to  be  held  responsible  for  his  misconduct. 

A  reference  must  be  taken  to  a  master  to  take  an  account 
of  the  payments  made  by  the  complainant  to  Garrison,  on 
account  of  the  defendant,  and  to  aUow  interest  on  such  pay, 
ments,  from  the  time  they  were  respectively  made.  The 
complainant  is  entitled  to  nothing  more  on  his  mortgage,  ex- 
cept the  sum  paid  Hughes,  and  interest  upon  it,  which  is  to 
be  included  in  the  account. 
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Between  Joseph  Izabd,  complainant,  and  Joel  Bodinb, 
defendant. 

Wbera  A  matter  of  fact  has  been  referred  to  a  matter,  depending  upon  the  testi- 
mony of  witnesses  conflicting  in  their  opinion,  and  differing  in  their  reooUeetion 
of  past  erents,  the  decision  of  the  master  ought  not  to  be  interfered  with  on 
his  mere  judgment  of  the  facts,  unless  it  is  a  Ter/  plain  case  of  error  or  mistake. 

A  muter  was  directed  to  take  an  account  of  the  waste,  spoil  and  destruction,  if 
any,  committed  or  suffered  on  the  premises,  while  the  defendant,  or  any  person 
claiming  under  him  remained  in  possession.  Held,  that  he  would  not  hare 
been  authorised  to  go  behind  the  dooree  to  consider  equities  existing  between 
the  parties,  which  would  entitle  the  plaintiff  to  any  but  the  ordinary  rule  in 
taking  the  aeeount ;  those  equities  are  for  the  consideration  and  determination 
of  the  Chancellor.  No  special  directions  having  been  given  in  the  decroji,  it 
was  the  plain  duty  of  the  master  to  follow  the  ordinary  rules  in  taking  the 
mecount. 

This  case  was  argued  at  October  term,  1852,  on  ezcep- 
tions  to  master's  report. 

W.  Halstedf  for  complainant,  in  favor  of  exceptions. 

j9.  Broumingj  contra. 

The  Ghakcellob.  On  the  29th  of  June,  1850,  the  Chan* 
^^llor  made  an  intwiocntory  decree,  after  hearing  the  case 
On  the  pleadings  and  proofs. 

He  declared,  that  the  complainant  was  entitled  to  relief; 
^Qd  ordered  a  reference  to  the  master,  to  take  an  account 
<:>f  the  yearly  rent  and  value  of  the  premises,  from  the  twen- 
taeth  of  June,  eighteen  hundred  and  forty-eight,  until  the 
time  of  making  his  report ;  and  also,  to  take  an  account  of 
^he  waste,  spoil,  or  destruction,  if  any,  committed,  or  suf- 
f*ered  on  said  premises,  while  the  defendant,  or  any  person 
claiming  under  him,  remained  on  the  premises. 

On  the  coming  in  of  the  master's  report,  the  defendant 
^ed  the  exceptions,  which  were,  in  substance,  as  follows : — 
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First;  That  the  master  had  estimated  the  yearly  rent 
and  value  of  the  premises  at  too  low  a  sum. 

Second.  That  he  had  not  allowed  interest  on  the  yearly 
rent  and  value. 

Third.  That  the  master  had  not  made  a  sufficient  allow- 
ance for  waste,  &c. 

As  to  the  first  exception.  It  was  a  matter  of  fact  sub- 
mitted to  the  master,  depending  in  a  great  measure  upon  the 
opinion  of  witnesses.  In  taking  the  testimony,  or  in  apply- 
ing it  to  the  case  submitted  to  him,  I  cannot  see  that  the 
master  has  violated  any  principle  of  law.  If  he  has  erred, 
that  error  is  to  be  found  in  his  judgment  upon  the  facts. 
He  has  had  the  witnesses  before  him,  personally,  and  has 
thus  had  an  opportunity  of  judging  of  the  weight  their  evi- 
dence is  entitled  to. 

Where  a  matter  of  fact  has  been  referred  to  a  master, 
depending  upon  the  testimony  of  witnesses  conflicting  in 
their  opinion,  and  differing  in  their  recollection  of  past 
events,  the  decision  of  the  master  ought  not  to  be  interfered 
with  on  his  mere  judgment  of  the  facts,  unless  it  is  a  very 
plain  case  of  error  or  mistake. 

I  cannot  say  that  I  am  dissatisfied  with  the  report  of  the 
master  as  to  the  yearly  rent  and  value  of  the  premises. 

As  to  the  second  exception,  the  master  was  not  directed 
to  allow  any  interest ;  and  whether  or  not  the  complainant  is 
entitled  to  interest,  is  a  matter  for  the  further  consideration 
of  the  court. 

The  remarks  I  have  made  .as  to  the  first  exception,  are 
■i^^plicable  to  the  third.  But  the  counsel  of  the  o(»nplaiiia&t 
insists,  that  the  master  should  have  allowed  for  something 
more  than  ordinary  waste,  and  that  the  complainant  was  en- 
titled to  something  more,  from  the  nature  of  his  case,  as 
made  by  the  pleadings  and  proofs. 

The  master  was  not  authorized  to  go  behind  the  decide. 
He  was  directed  to  take  an  account  of  the  waste,  spoil,  and 
destruction,  if  any,  committed,  or  suffered  on  the  premises, 
while  the  defendant,  or  any  person  claiming  under  him  re- 
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nudned  in  possession.  If  there  were  equities  existing  be- 
tween the  parties,  which  entitled  the  complainant  to  anj  other 
than  the  ordinary  rule,  in  taking  tliis  account,  those  equities 
were  for  the  consideration  and  determination  of  the  Chan- 
cellor, and  not  of  the  master.  No  special  directions  having 
been  given  in  the  decree,  it  was  the  plain  duty  of  the  master 
to  follow  the  ordinary  rules  in  taking  the  account. 

I  cannot,  therefore,  sustain  this  exception,  as  the  inter- 
locutory degree  now  stands.  The  account  has  been  taken 
in  the  ordinary  mode,  and  the  master  could  adopt  no  other. 

The  exceptions  are  overruled,  with  coste. 
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Elizabeth  S.  Fisher  et  d.  v.  Jacob  F.  Quick  et  a/.. 
Executors  of  John  P.  Quick. 

A  oomplaiDant  cannot  b€  permitted  to  have  bit  bill  dismissed  withont  costs,  onleM 
by  the  consent  of  the  defendant  in  open  court,  or  by  agreement  in  writing. 

-R.  S.  Field  and  W.  L.  Dayton  for  complainants. 
P,  D.  Vroom  for  defendants. 

The  Chancellor.  It  is  now  moved,  on  behalf  of  the 
complainants,  for  leave  to  dismiss  their  bill  without  costs. 
•  The  defendants  object  to  the  motion.  A  complainant  can- 
not be  permitted  to  have  his  bill  dismissed  without  costs, 
unless  by  the  consent  of  the  defendant  in  open  court,  or  hy 
agreement  in  writing. 

In  the  case  of  Fiddle  v.  EvanSj  I  BrowrCs  Reports^  267, 
there  was  an  agreement  in  writing  between  the  parties,  that 
the  bill  should  be  dismissed  without  costs.  The  court 
thought  they  could  not  make  an  order  to  dismiss  without 
costs  but  upon  consent  in  open  court,  and  gave  a  rule  to  dis- 
miss wdess  cause  should  be  shown  to  the  contrary. 

It  has  been  the  practice  of  this  court  to  grant  such  order 
upon  the  written  consent  of  the  parties.  But  I  have  been 
unable  to  ascertain  any  case  where  this  court  has  allowed 
such  motion,  unless  upon  consent  in  court,  or  on  filing  an 
agreement  of  the  parties  to  that  effect. 

In  an  anonymous  case  in  1  Ves.  J.  140,  on  a  motion  on 
the  part  of  the  plaintiff,  to  dismiss  his  bill  without  costs,  the 
Lord  Chancellor  said :  "  I  am  afraid  it  is  beyond  the  course  of 
the  court ;  you  may  set  down  a  cause  upon  a  bill  and  answer, 
and  either  have  a  decree,  or  have  the  bill  dismissed  with,  or 
without  costs,  according  to  the  justice  of  the  case.  Though 
they  do  not  appear  to  oppose  it,  yet  if  they  do  not  appear  to 
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conaent,  you  arc  in  as  bad  a  way,  you  may  dismiss  your  bill 
with  costs,  if  you  please." 

In  that  case  the  bill  was  an  injunction  bill  to  restrain  the 
defendants  from  taking  judgment  at  law;  and  for  deliver- 
ing up  deeds  to  be  cancelled.  The  comi)lainant  was  entitled 
to  his  decree  had  he  chosen  to  follow  up  his  suit,  but  he  had 
accomplished  his  object  in  a  more  summary  way  in  the  court 
of  King's  Bench. 

In  1  Ves.  J.J  402,  on  like  motion,  the  Lord  Chancellor 
**  refused  the  motion  immediately,  saying  he  could  not  con- 
ceive a  case,  in  which  a  plaintiff  could  dismiss  his  bill  with- 
out costs ;  that  to  dismiss  it  with  costs  was  a  motion  of 
course ;  but  that  he  could  not  then  dismiss  it  without  con- 
sent." 

I  am  not  aware,  that  in  our  practice  there  has  been  any 
departure  from  these  authorities. 

This  case  is  before  tlie  court  under  very  peculiar  circum- 
stances. It  is  unnecessary  for  me  to  go  into  detail,  as  those 
circumstances  are  well  understood  by  the  counsel  on  both 
sides. 

The  complainants  may  take  their  account  under  their  in- 
terlocutory decree,  which  they  have  already  obtained,  and 
which  has  been  affirmed  in  the  Court  of  Errors,  and  then  set 
down  their  cause  for  final  hearing. 

It  does  not  follow,  that  because  I  may  refuse  the  com- 
plainants a  final  decree,  and  order  their  bill  dismissed,  that 
they  will  be  ordered  to  pay  the  costs.  That  will  be  a  matter 
for  the  discretion  of  the  court,  to  be  exercised  under  all  the 
circnmstances  of  the  case. 

It  is  proper,  perhaps,  under  my  present  impressions,  to 
advise  the  defendants  to  consent  to  the  motion,  upon  the 
complainants  stipulating,  not  to  prosecute  the  subject  mat- 
ter of  the  bill  in  another  shape. 


20 


CASES 


ADJCDOKD  IK 


THE  COURT  OF  CHANCERY, 

OP   THE  STATE   OF   NEW   JERSEY, 
MAY    TERM,    1853. 


Between  Rulif  V.  Schanck  and  wife,  complainants, 
and  John  Arrowsmitii  et  a/.,  defendants. 

A  testator  gives  a  specified  sum  to  each  of  his  four  daughters,  to  be  paid  to  them 
one  year  after  his  decease,  by  one  of  his  sons,  to  whom,  (after  giving  an  incon- 
siderable portion  of  the  real  estate  to  another  son ),  he  devises  all  the  residiw 
and  remainder  of  the  real  estate ;  and  declares,  ''  The  real  estate  above  devised 
to  my  sun  is  to  bo  bound  for  the  payment  of  the  several  sums,  until  paid  to  mj 
several  sons  and  daughters/' 

The  claims  of  the  legatees  to  charge  the  land  for  the  payment  of  the  legaeiea  are 
resisteil,  on  the  ground  that  they  have  given  to  their  brother  the  deviaee, 
receipts  in  full  for  the  payment  of  their  respective  legacies. 

It  was  held  that  the  legal  effect  of  the  receipt  was  to  discharge  the  land  of  the- 
lien,  and  standing  without  impeachment,  it  was  a  bar  to  the  complainants'  re- 
covery in  the  suit.  But  that  it  was  not  conclusive  between  the  parties — it  was 
open  to  explanation.  It  was  competent  for  the  complainants  to  show  that  the 
money  was  not  paid,  or  that  the  receipt  was  not  in  fact  what  it  purported  to  be, 
''in  full"  for  the  legacy.  That  tlie  principle  was  well  settled,  that  tho  taking  of 
an  additional  or  other  security  of  inferior  or  equal  degree,  would  not  i/mo  /vefe 
discharge  a  lien  which  attached  by  reason  of  an  original  security.  It  is  always  a 
question  of  intention,  sometimes  to  bo  ascertained  by  the  legal  construction  and 
effect  of  written  instruments — sometimes  by  the  circumstances  of  the  ease.  So 
where  a  receipt  was  given  "  in  full  for  the  legacy,"  and  the  money  was  not 
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paid,  bat  the  devisee  gave  his  promieeory  note,  although  the  legal  presumption,, 
from  the  receipt  ''speaking  for  itself/'  was  that  the  legatee  Intended  to  relin- 
quish her  lien  upon  the  land,  and  intended  to  receive  the  note  in  satisfaction, 
yet  this  presumption  could  be  overcome  bj  positive  testimony  or  by  circumstances. 
And  as  it  was  not  satisfactorily  shown,  that  the  legatee  understood  her  rights, 
and  was  aware  that  the  receipt  would  affect  her  legal  rights  under  the  will,  the 
court  would  not  give  the  effect  to  the  receipt  of  destroying  the  lien  upon  the 
land. 

And  this  lien  will  have  priority  over  a  mortgage  (»r  judgment  executed  or  obtained 
after  the  notes  were  given,  even  where  the  mortgnge  was  received,  nnd  the  debt 
for  which  judgment  was  obtained  was  contracted,  under  the  supposition  that 
the  land  wast  free  of  the  liens.  For  neither  the  judgment  creditor  nor  the  mort- 
gagee lose  anything  by  any  confidence  they  placed  in  the  fact  that  the  receipts 
were  given.     But  they  were  mistaken  as  to  the  Ihw. 

One  of  the  legatees  had  obtained  judgment  upon  tlie  note  given  a?  above  !)tatcd, 
and  had  also  presented  her  claim  to  the  auditors,  under  an  attachment  which 
had  been  issued.  Jhldf  that  thi>s  could  not  affect  her  lien  under  the  will.  She 
had  two  remedies  within  her  reach — fhe  could  pn'secuteon  the  per?onal  liability, 
or  enforce  the  lien  against  the  land.  She  might  pursue  both  reme«lic«  i^imul- 
taneou^ily. 
Another  of  the  legatees,  who  had  obtained  judgment  .^ome  nine  months  before  the 
attachment  i^ifued,  caui^ed  execution  to  be  i».xucd  on  her  judgment,  by  virtue  of 
which  a  levy  was  made  on  the  land  in  controversy,  and  alno  on  perMonal  pro- 
perty sufficient  to  satisfy  the  judgment  and  execution.  After  the  levy,  and 
prior  to  the  i-x-suing  <»f  the  attachment,  a  number  of  attachments  were  if<sued  by 
jui>tices  of  the  peace,  and  by  virtue  thereof  the  same  pergonal  property  was 
levied  upon.  An  arrangement  was  made  between  the  legatee  and  the  attaching 
creditor?,  by  which  she  transferred  to  them  her  judgment.  The  attaching 
creditors  gave  her  their  joint  note  for  the  amount  due,  and  took  an  aiiiiigument 
of  the  judgment  and  execution.  They  then  Hold  the  persoual  property  by  vir- 
tue of  their  attachments,  cancelled  their  note  to  the  legatee,  and  retransferred 
to  her  the  judgment  an<l  execution.  lUIUf  that  she  hud  no  right,  directly  or 
indirectly,  voluntarily  to  relinquish  lier  lien  upon  the  proi)erty  for  the  benefit  of 
any  other  creditor,  and  that  a  subsequent  hoim  jiJe  judgment  creditor  must 
have  the  preference.  That  her  judgment  represents  her  legacy,  ami  whatever 
Equities  attach  to  the  judgment,  as  between  it  and  subsequent  honajide  incum- 
brances, her  lien  under  the  will  mu.'^t  be  subject^il  to. 
"Where  real  estate  is  devised  to  the  same  person  who  is  tlirectcd  to  pay  a  legacy, 
the  legacy  will  l)e  an  cijuitable  charge  upon  the  real  estate  so  devised,  unless  a 
contrary  intention  is  expressed  in  the  will,  or  can  be  fairly  implied  from  its 
provisions. 

The  bill  alleges  that  John  Arrowsuiitli,  late  of  the  county 
of  Monmouth,  died,  possessed  and  seized  of  considerable 
real  and  some  personal  estate*— that  at  the  time  of  his  death 
he  left  the  following  will,  to  wit :  "  I  do  order  that  all  my 
just  debts  and  funeral  charges  be  paid  and  satisfied  as  soon 
as  can  conveniently  be  done  after  my  decease,  by  my  son 
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John  AiTowsmith.     Item — I  give  and  becjueath  unto  my  wife 
Mary  Arrowsaiitli,  the  use  and  occupation  of  my  mansion 
house  and  kitchen  during  her  widowhood,  and  also  to  be 
comfortably  supported  by  my  son  John  Arrowsmith.     And 
he  also  to  pay  unto  my  said  wife  Mary,  the  legal  interest  of 
two  hundred  dollai*s  yearly,  and  every  year  during  her  widow- 
hood.    I  also  give  unto  my  said  wife  my  black  girl,  named 
Isabel,  during  her  term  of  servitude  ;  but  if  my  wife  should 
die  before  her  term  of  servitude  expires,  then  it  is  my  will 
that  the  same  Isabel  should  serve  the  remainder  of  her  term 
with  my  daughter  Maria  Arrowsmith.    I  also  give  and 
bequeath  to  my  wife  one  bed,  and  bedding  for  the  same,  her 
choice,  and  household  and  kitchen  furniture  sufficient  to  fur- 
nish her  room  in  said  house  ;  and  also  two  cows  of  her  choice 
— the  said  cows  to  be  kept  on  the  farm,  to  her  heirs  and 
assigns  forever;  which  said  bequest  and  grant  I  give  to  my 
said  wife  in  lieu  and  in  full  of  dower,  or  right  of  dower  and 
interest  in  my  said  estate.     Item — 1  give  and  bequeath  unto 
my  four  daughters,  viz:  Maria  Arrowsmith,  LydiaArrowsmithi 
Miranda  Arrowsmith,   and   Gitty  Arrowsmith  each  three 
hundred  dollars,  to  be  paid  to  them,  their  heirs  or  assigns, 
one  year  after  my  decease,  by  my  son  John.     I  also  give 
unto  my  four  daughters  above  named,  each  one  bed  and 
bedding — Maria   to   have    the    choice    after  her  mother ; 
and   each  six  silver  tea  spoons,   to  them,  their  heirs,  ex- 
-ecutoi-s,   or  administrators,  or  assigns    forever.      Item — I 
give  and  devise  to  my  son,  Simon  Arrowsmith,  my  lot  of 
salt  meadow  on  Chcesequake  creek,  containing  about  four 
acres,  be  the  same  more  or  less  :  also,  ten  acres  of  woodland 
next  and  adjoining  the  lands  of  Hannah  Pitney,  the  said  ten 
acres  to  be  so  laid  oflf  as  to  make  the  line  next  to  my  home* 
stead  farm  parallel  with  said  Hannah  Pitney's  line;  also,  I 
give  and  bequeath  unto  my  son,  Simon  Arrowsmith,  the  sum 
of  one  thousand  dollars,  to  be  paid  by  my  son  John,  five 
years  after  my  disease.     Item-^-I  give  and  bequeath  unto 
my  two  sons,  Thomas  Arrowsmith  and  William  Arrowsmith, 
the  sum  of  one  hundred  dollars  each,  to  be  paid  by  my  son 
John,  one  year  after  my  decease.    I  give,  grant,  devise  and 
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bequeath  unto  my  son,  John  Arrowsmlth,  his  heirs,  executors, 
administrators  or  assigns,  all  the  residue  and  remainder  of 
my  estate,  both  real  and  personal,  of  whatsoever  kind  and 
description,  not  hereinbefore  disposed  of  in  this  my  last  tes- 
tament and  last  will ;  also,  all  my  notes,  ]x)nds  and  books  of 
account  I  give  unto  my  son  John.  The  real  estate  above 
devised  to  my  son  John,  is  to  be  bound  for  the  payment  of 
the  several  sums  until  paid  to  ray  several  sons  and  daughters. 
And,  lastly,  I  hereby  nominate,  constitute  and  appoint  my 
two  sons,  Simon  Arrowsmith  and  John  Arrowsmith,  the  ex- 
ecutors of  this  my  last  will  and  testament,  and  hereby  revok- 
ing and  disannulling  all  former  testaments  and  wills  by  me 
made." 

The  bill  further  charges,  that  John  paid  off  the  legacies 
to  his  brothers ;  that  he  gave  his  promissory  notes  to  Lydia 
and  Miranda  (now  the  wife  of  John  Crawford,  one  of  the 
defendants,)  for  their  legacies;  that  Lydia  recovered  a  judg- 
ment against  John  in  the  Circuit  Court  of  the  county  of 
Monmouth,  upon  the  note  given  to  her,  and  that  Craw- 
ford and  wife  likewise  recovered  a  judgment  on  their  note ; 
that  John  gave  to  the  complainant,  Gitty,  a  note  for  her 
legacy ;  that  the  said  note  was  not  payable  to  her  order, 
or  assigns,  and  was  not  in  the  form  of  negotiable  paper,  and 
was  represented  to  her  by  John  as  in  no  respects  affecting 
the  complainant^s  (Gitty's)  rights  under  the  will,  but  was 
intended  solely  as  a  means  of  enabling  him  with  more  facility 
to  settle  up  the  estate ;  that  the  note  is  now  in  the  posses- 
sion of  the  complainants,  subject  to  any  order  of  the  court ; 
that  the  legacy  is  a  lien  upon  the  real  estate  devised  to 
John,  and  that  he  took  possession  subject  to  said  charge ; 
insists  that  the  said  legacy  is  now  a  lien  on  the  real  estate, 
notwithstanding  the  note ;  that  John  is  insolvent  and  has 
left  the  state;  that  since  the  date  of  the  said  note  the  said 
John  has  executed  a  morgagc  on  the  said  land  to  Ilendrick 
Longstreet  to  secure  the  sum  of  $2000 ;  that  Austin  Reed 
and  Daniel  Craig,  under  the  name  of  Reed  <fe  Craig,  obtained 
a  judgment  against  John  for  five  hundred  dollai-s  and  up- 
urards ;  that  Thomas  J.  Beedle  has  issued  out  a  writ  of  attach- 
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mcnt  against  John  as  an  absconding  debtor,  and  by  virtue 
thereof  has  attached  the  said  lands  and  premises ;  that  no 
part  of  the  principal,  and  but  a  small  part  of  the  interest  of 
her  legacy  has  been  paid  to  the  complainant,  Gitty. 

The  prayer  is,  that  the  legacy  to  Gitty.  with  the  interest 
thereon,  may  be  decreed  to  be  a  charge  upon  said  real  es- 
tate devised  to  John  by  the  will  of  his  father,  and  that  in 
default  of  payment,  so  much  of  the  said  real  estate  be  sold, 
as  may  be  necessary  to  satisfy  the  said  incumbrance,  and  all 
such  other  incumbrances,  if  any,  as  shall  seem  reasonable 
and  just,  A'C. 

To  this  bill.  Mary,  Lydia  and  Miranda,  with  her  husband, 
John  (jr.  Crawford,  filetl  their  joint  and  several  answers,  and 
after  admitting  the  allegation;-  of  the  bill,  Mary,  (the  widow) 
answering  for  herself,  says:  that  John  has  only  paid  her  the 
legal  interest  on  the  two  hundred  dollars,  up  to  the  llth 
December,  1836 :  that  for  the  last  two  years  John  has  been 
extremely  intem])erate:  that  in  184(5  the  mansion  house  and 
kitchen  named  in  the  will,  burnt  down,  and  that  although 
John  built  a  new  house,  he  refused  to  furnish  her  with  a 
comfortable  sup])ort  according  to  the  terms  of  the  will ;  that 
in  1836  John's  habits  became  grossly  int^^mperate,  and  his 
conduct  to  her  so  cruel  that  it  was  dangerous  for  her  to  live 
with  him  :  that  for  a  long  time  previous  thereto  he  had  neg- 
lected and  refused  to  support  her  comfortably  on  the  pre- 
mises or  any  where  else,  and  that  she  was  obliged  to  take 
refuge  with  her  daughter  Lydia,  and  that  John  has  ever 
since  the  29th  of  October,  1846,  refused  to  furnish  her  any 
support :  that  he  refused  to  furnish  her  with  the  two  cx)ws 
named  in  the  will.  She  insists  and  claims  that  her  right  to 
the  uj<e  and  occupation  of  the  mansion  house  and  kitchen,  to 
a  comfortable  support,  and  to  the  legal  interest  on  two  hun- 
dred dollars  a  year  during  her  widowhood,  and  to  the  keep- 
ing of  the  two  cows  arc  liens  upon  the  real  estate  devised  to 
John,  and  that  an  account  should  be  taken  of  the  value  of  the 
use  and  occupation  of  the  value  of  a  mansion  and  kitchen  as 
good  as  that  existing  at  the  death  of  her  husband,  during  her 
widowhood,  and  of  the  value  of  her  comfortable  support 
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daring  her  widowhood,  and  what  may  be  due  her  for  arrears 
of  said  support,  and  the  use  and  value  of  keeping  two  cows, 
and  of  the  arrears  of  rent  due  her  yearly  on  the  two  hun- 
dred dollars,  and  that  the  gross,  or  weekly,  or  yearly  value 
thereof,  and  of  all  arrears,  may  be  ascertained  and  declared 
to  be  a  first  lien  on  the  said  real  estate,  and  be  first  paid  out 
of  the  proceeds  of  the  sale  thereof. 

Lydia  admits  the  payment  of  fifty  dollars  on  her  legacy, 
and  states  :  that  John  gave  her  his  note,  not  negotiable,  for 
the  balance,  being  two  hundred  and  fifty  dollars,  dated  July 
23, 1838,  and  that  in  August,  1848,  she  recovered  a  judgment 
on  the  note,  together  with  other  claims,  for  an  amount  of 
four  hundred  and  sixty-three  dollars  and  seventy-seven  cents ; 
that  wlien  John  gave  her  the  note,  lie  represented  to  her  it 
would  in  no  wise  afl'ect  her  claim  under  the  will,  but  was  in- 
tended solely  as  a  means  to  enable  liim,  with  more  facility, 
to  settle  the  estate,  and  that  the  said  note  now  remains  in 
her  hands  unpaid. 

Crawford  and  wife  admit  that  on  the  4th  of  May,  1847, 
John  gave  his  promissory  note  to  Miranda  for  two  hundred 
and  thirty-five  dollars  and  seventy-two  cents,  the  amount  of 
principal  and  interest  then  due  her  on  her  said  legacy ;  that 
it  was  payable  to  her  and  not  to  her  order,  and  was  not  nego- 
tiable, and  that  at  the  time  he  gave  it  John  made  the  like 
representations  to  her  as  he  had  made  to  his  other  sisters; 
that  they  have  recovered  judgment  on  the  said  note,  and 
that  the  said  note  remains  in  their  hands  unsatisfied.  The 
defendants  state  that  there  is  no  personal  property  to  pay 
the  legacies;  that  John  is  insolvent,  and  they  insist  that 
the  legacies  and  widow^s  claims  are  liens  on  the  said  real  es- 
tate. 

Thomas  J.  Becdle,  by  his  answer,  sets  up  his  judg- 
ment in  attachment.  He  insists  that  the  notes  and  receipts 
given  at  the  time  (which  are  more  fully  set  out  in  John  Ar- 
rowsmith's  answer),  and  the  judgments  obtained,  are  extin- 
guishments of  any  lien  upon  the  lands. 

And  he  further  says,  that  as  to  Lydia's  claim,  that  after  she 
Wl  obtained  judgment  and  issued  executio     thereon,  and 


320  SCHANCK  AND  WIFE  V.  ARR0W3MITH  et  d.         [MAY 

levied  on  the  real  and  personal  estate  of  J.  A.,  several  at- 
tachments were  taken  out  before  a  justice  of  the  peace, 
against  the  property  of  J.  A.,  and  judgments  obtained 
thereon ;  tliat  the  levy  on  her  judgment  and  execution  being 
prior  to  the  attachments,  the  attaching  creditors  applied  to 
Lydia  to  purcliase  her  judgment,  and  did  purchase  it ;  that 
this  was  done  to  enable  tliem  to  make  the  money  on  their 
attachments  out  of  tlic  peronal  estate,  and  thereby  throw 
the  whole  amount  of  Lydia's  said  execution  on  the  realty ; 
that  after  tliey  liad  so  purcliascd  the  said  judgment,  they 
proceeded  to  sell  under  their  attachments  tlie  personal  pro- 
perty of  J.  A.,  holding  at  the  same  time  the  older  execution 
issued  on  Lydia's  Judgment ;  that  after  this  was  accomplished 
they  assigned  tl»e  judgment  back  again  to  Lydia,  and  took 
up  a  note  whicli  they  had  given  for  the  same. 

As  to  i[irandaV  claim,  the  defendant  further  states,  that 
she  and  her  husband  liavo  filed  their  claim  before  the  audi- 
toi-s  in  attachment,  and  have  thereby  waived  their  lien  upon 
the  land. 

John  Arrowsmith  admits  the  giving  of  the  promissory 
notes  to  his  three  sisters,  but  alleges  that  before  he  settled 
the  estate  in  the  Orphans'  Court,  to  wit,  on  the  KUh  day  of 
December,  1830,  be  settled  with  his  sisters:  that  at  the  set- 
tlement he  took  from  Gertrude  the  following  receipt,  viz: 
**  Received  of  John  Arrowsmith,  one  of  the  executors  of 
Henry  M.  Arrowsmith,  deceased,  three  hundred  dollars,  and 
one  bed  and  bedding,  appraised  at  forty  dollars,  and  six 
silver  spoons,  in  full  of  legacies  boiiueathed  to  me  in  the 
last  will  and  testament  of  said  deeease*!.  December  16, 
1835.  Ciert.rude  Arrowsmith."  And  that  he  took  from  Mi- 
randa and  Lydia  like  reeeij»ts ;  that  at  the  time  the  receij>ts 
were  given,  he  did  not  pay  in  money,  but  gave  lo  them  seve- 
rally his  promissory  notes  for  the  same,  or  such  part  or  parts 
thereof  as  he  did  not  then  i)ay  and  satisfy  :  that  the  said 
notes  were  taken  with  the  assent  of  the  legatees;  that  at 
the  time  they  were  taken  lie  stated  to  them  lie  wished  them 
to  take  the  notes  and  to  give  them  their  receipts  in  full  for 
said  legacies ;  that  he  wislied  to  have  his  farm  clear  of  the 
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lien  or  charge  of  said  legacies,  as  he  might  \rant  to  solicit. 
And  it  was  expressly  understood  and  agreed  and  intended 
by  the  said  parties  at  the  time,  that  by  taking  tlie  said  notes 
and  giving  the  said  receipt*^,  the  farm  and  said  estate  slionld 
be  cleared  and  exempted  from  the  charge  of  the  said  lega- 
cies. He  admits  the  recovering  of  the  judgments  l»y  Lydia 
and  Miranda,  and  insists  that  the  legacies  are  not  lien«  upon 
the  land,  but  that  they  must  look  to  tlieir  judgments  and  to 
him  personally  for  payment. 

W,  L.  Dayton  for  complainants,  cited  1  Smith's  Leading 
cases,  260 ;  21  Wend.  450  ;  19  lb.  Gh] :  1  Hilt,  'Al :  2  Wash. 
Cir.  Ct.  R.  191,  193;  5  John,  i:^?^.,  73:  8  lb.  389 ;  9  76.  310; 
15  lb.  247  ;  December  J^^o.  A.  L.  R.  87  ;  Chitti/  on  Con.  294, 
299;  1  Hal.  Ch.  /?.  493. 

P.  D.  Vroom  for  John  Arrowsmithand  Tlionias  J.  Doodle. 

P.  T.  Vredenburgh  for  tlie  adminii«trator  of  the  widow  and 
Lydia  and  Miranda,  cited  1  Dallas,  420:  20  Wend.  17:  13 
John.  R.  244 ;  14  lb.  404  ;  4  Cotveri's  Rep.  507  ;  3  East.  2.-)8 ; 
2  Binnej/,  152;  11  John.  513;  1  Cowen,  578  :  5  Wend.  129  ; 
4/6.  339;  Foret  Eq.  182. 

The  Chancellor.  The  object  of  the  bill  i.*.  to  rai^o  by 
sale,  out  of  the  real  estate  of  which  Henry  M.  Arrowsinitlnliod 
siezed,  the  amount  of  a  legacy,  which,  by  ]m  will,  ho  lofi  to 
his  daughter  Gertrude,  one  of  the  complainant?. 

John  Arrowsniith  is  made  a  defendant  in  the  «nit.  booausc 
he  is  the  devisee  of  the  real  estate  upon  whicli.  it  is  allogod, 
the  legacy  is  chargeable. 

Mary  Arrowsmith,  who.  since  filing  the  liill.  i-  deooa^e<l, 
and  is  now  represented  by  her  administrator,  wa?  n)a«lc  a 
defendant,  because,  as  the  widow  of  the  te^;tator,  slie  claimed 
a  lien  or  charge  upon  the  estate,  by  reason  of  a  bequest  made 
to  her  by  the  testator. 

Mary,  Maria  and  Lydia  Arrowsmith,  and  Miranda  Craw- 
ford, are  made  defendants,  because  they  claim,  as  legatees  of 
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the  testator,  like  liens  as  the  complainants,  for  legacies  to 
them  respectively. 

Hendrick  Longstreet  holds  a  mortgage  on  the  land,  exe- 
cuted to  him  by  John  Arrowsmith,  the  devisee ;  and  Thomas 
J.  Beedle  is  a  judgment  creditor  of  John  Arrowsmith. 

By  the  pleadings,  the  rights  of  all  these  persons  are  to  be 
determined  and  adjusted. 

Ae  to  all  the  parties  claiming  under  the  will,  with  the  ex- 
ception of  Mary  Arrowsmith,  the  widow,  their  rights  are  not 
coulroTerted. 

To  his  daughters  Maria,  Lydia,  Miranda  and  Gertrude, 
the  testator  gives  the  sum  of  three  hundred  dollars  each,  to 
be  paid  to  them,  their  heirs  and  assigns,  one  year  after  his 
decease,  by  his  son  John ;  and  after  giving  an  inconsidera- 
ble portion  of  his  real  estate  to  his  son  Simon,  he  devises  all 
the  residue  and  remainder  of  his  real  estate  to  his  son  John 
in  fee,  and  declares,  "  The  real  estate  above  devised  to  my 
son  John,  is  to  be  bound  for  the  payment  of  the  several 
sum?,  until  paid  to  my  several  sons  and  daughters." 

The  claims  of  the  legatees  in  this  suit  to  charge  the  land 
for  the  payment  of  their  legacies,  are  resisted,  on  the  ground 
tlia:  they  have  given  to  John  Arrowsmith,  the  devisee,  re- 
ceipts in  full  for  the  payment  of  their  respective  legacies. 

The  rights  of  the  parties  will  be  examined  separately,  as 
they  vary  in  some  particulars,  which  are  deemed  of  impor- 
tiince. 

First,  as  to  the  claim  of  Gertrude,  one  of  the  complain- 
ants. 

On  the  16th  of  December,  1835,  Gertrude  gave  to  John 
the  following  receipt : — '*  Received,  of  John  Arrowsmith, 
one  of  the  executors  of  Henry  M.  Arrowsmith,  deceased, 
three  hundred  dollars,  and  one  bed  and  bedding  appraised  at 
forty  dollars,  and  six  silver  spoons,  in  full  of  legacies  be- 
queathed to  me  in  the  last  will  and  testament  of  said  de- 
ceased." 

The  fact  of  abed  and  bedding,  and  six  silver  spoons  being 
included  in  the  receipt,  has  no  bearing  upon  the  question 
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raised.  They  are  articles  specifically  bequeathed  to  the 
legatee  by  the  will. 

The  legal  effect  of  this  receipt,  is  to  discharge  the  land  of 
the  lien,  and  standing  without  impeachment,  is  a  bar  to  the 
-complainants'  recovery  in  this  suit.  But  it  is  not  conclusive 
between  the  parties.  It  is  open  to  explanation ;  and  it  is 
competent  for  the  complainants  to  show,  that  the  money  was 
not  paid,  or  that  the  receipt  was  not,  in  fact,  what  it  pur- 
ports to  be,  "  in  full"  for  the  legacy. 

It  is  admitted,  that  at  the  time  the  receipt  was  given,  the 
money  specified  therein  was  not  paid,  but  that  John  gave  to 
liis  sister  his  promissory  note  for  the  amount.  That  note 
remained  outstanding  until  the  fourth  of  May,  1847,  when 
it  was  renewed  by  a  note  of  four  hundred  dollars.  Some 
interest  was,  from  time  to  time,  paid  on  the  notes. 

It  was  not  controverted  on  the  argument,  that  the  princi- 
ple is  considered  as  well  settled,  that  the  taking  of  an  addi- 
tional, or  other  security,  of  inferior,  or  equal  degree,  will 
not  ipso  facto  discharge  a  lien  which  attached  by  reason  of 
an  original  security.  If  the  original  security  is  actually 
cancelled,  or  the  lien  created  by  it,  formally  released,  of 
course  no  resort  can  be  had  to  it.  It  is  always  a  question  of 
intention — sometimes  to  be  ascertained  by  the  legal  con- 
struction and  efl'ect  of  written  instruments — sometimes  by 
the  circumstances  of  the  case. 

But  the  defendants  rely  upon  the  receipt.  They  say  it  is 
a  receipt  "  in  full"  for  the  legacy.  It  is  the  evidence,  that 
Gertrude  received  the  note  in  satisfaction,  and  that  she 
tliereby  intended  to  relinquish  her  lien  upon  the  land. 
Prima  facie  this  is  so.  The  receipt  speaking  for  itself,  will 
•have  that  effect;  such  is  the  legal  presumption,  and  it  must 
be  80  construed,  unless  there  is  something — either  positive 
testimony,  or  circumstances  of  a  character  to  overcome  the 
presumption. 

John  Arrowsmith,  in  his  answer,  says,  that  at  the  time  he 
gave  the  note,  he  stated  to  his  sister,  that  he  wished  her  to 
take  his  note,  and  to  give  her  receipt  in  full  of  the  legJEUjy — 
that  he  wished  to  have  his  farm  clear  of  the  lien  or  charge 
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of  the  legacy,  as  he  miglit  want  to  sell  it ;  and  that  it  was  ex- 
pressly understood  and  agreed,  and  intended  liy  l>oth  parties 
at  the  time,  that  by  taking  tlie  note,  and  giving  the  receipt, 
the  real  estate  should  be  cleared  and  exempted  from  the 
charge  of  the  legacy. 

These  allegations  are  not  proved,  and  the  defendant  is  not 
entitled  to  the  benefit  of  them,  except  as  negations  to  charges 
in  the  bill.  The  bill  alleges,  that  when  the  note  was  given, 
John  represented  to  the  complainant,  Gertrude,  that  it  in  no 
respect  aflccted  her  rights  under  tlie  will.  The  portion  of 
the  answer  alluded  to  is  responsive  to  this  charge,  and  a 
denial  of  it;  but  when  the  defendant  goes  further,  and 
alleges  a  different  agreeniont  or  understanding,  he  must,  in 
order  to  derive  any  benefit  from  it,  prove  it  as  it  is  alleged 
in  his  answer. 

Looking  at  the  character  of  the  transaction  itself,  and  the 
circumstances  under  wliich  the  receipt  was  given,  wliat  did 
the  parties  intend  by  that  receipt  ? 

The  testator  had  jriven  the  largest  portion  of  his  estate 
to  his  son  John.  He  had  cut  off  this  daugliter  from  the  in- 
heritance of  the  real  estate,  and  in  lieu  of  it,  directed  John 
to  pay  her  three  hundred  doUars,  and  declareil,  in  express 
terms,  that  the  legacy  should  be  a  charge  upon  the  land  until 
it  was  paid.  He  dies,  and  leaves  his  widow,  his  son  John^ 
and  his  four  daughters,  living  upon  the  liomestead.  Soon 
after  his  father's  death.  John  gives  each  (»f  his  sisters  a  note 
for  their  respective  legacies,  and  draws  up  receipts  in  liis 
own  hand  writing,  for  eacli  of  thcni,  which  they  sign,  pur- 
porting to  l>e  ''  in  fuir^  for  their  Icuracies.  Xo  person  wa? 
present  to  act  on  bohalf  of  the  girls,  and  explain  to  them 
their  legal  rights,  or  the  effect  of  the  receipts  they  were 
about  to  LHve.  They  were  dealinir  with  a  brother  in  whom 
they  conlide<l,  and  uj'on  whom  thoy  felt  in  a  measure  de- 
pendent. AVhy  should  they  have  taken  John's  mere  per- 
sonal security  and  released  the  land  ?  Their  father,  by  his 
will,  had  secured  to  them  their  legacies  upon  the  land.  He 
did  not  see  proi>er  to  trust  to  the  mere  personal  securitj  of 
his  son.    The  relation  of  the  parties  must  be  looked  at — 
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the  character  of  the  deht — the  consideration  given — and  the 
circumstances  attending  tlie  whole  transaction — in  order  to 
determine  what  effect  ought  to  be  given  to  tlie  receipt.  It 
appears  to  me,  in  looking  at  the  wliole  case,  a  court  of 
equity  ought  not  to  give  the  effect  to  that  receipt,  of  de- 
stroying the  lien  upon  the  land,  witliout  its  being  satisfac- 
torily shown  that  Gertrude  understood  her  rights,  and  was 
aware  that  the  receipt  would  effect  her  legal  rights  under 
the  ^-ill.  IVe  can  hardly  suppose  that  she  understood  the 
difference  between  a  receipt  "  in  full"  for  the  legacy,  or  a 
mere  receipt  for  the  notes  given  to  her.  If  that  receipt  is 
to  discharge  the  land,  the  legatee  relinquished,  without  any 
consideration,  the  very  security  by  which  her  father  intended 
to  make  her  legacy  secure  to  her. 

In  the  case  of  Sutton  et  aL  v.  The  Albatross,  reported  in 
the  December  number  of  "  The  American  Law  Register," 
3Ir.  Justice  Grier,  in  a  case  where  a  receipt  •'  in  full"  was 
set  up  as  extinguishing  a  lien,  remarks,  *'  The  giving  the 
receipts  for  the  notes',  as  in  full  of  the  account,  it  is  true,  fs 
prima  facie  e\'idence,  that  such  was  the  case.     But  a  receipt 
is  no  estoppel;  and  when  we  consider  how  little  attention  is 
usually  paid  to  the  peculiar  form   or  expressions  of  such 
documents,  signed  by  mechanics,  and  drawn  up  by  the  clerk 
of  theieniployer,  such  formal  words  may  be  easily  rebutted, 
by  showing  the  true  nature  of  the  transaction.     The  note 
taken  is  no  higher  security  than  the  account,  and  unless  the 
transaction  shows  an  intention  to  surrender  without  conside- 
ration, the  better  security,  these  formal  words  in  a  receipt 
given,  when  the  account  is  settled,  ought  not  to  be  considered 
as  at  all  conclusive  of  an  intention  to  receive  the  lesser  se- 
curity as  satisfaction."     See  also  case  of  Jones  r,  Shawhan^ 
4  Watts  and  Serg.  263.     I  do  not  think  the  receipt  destroys 
the  lien  upon  the  land. 

But  it  is  further  insisted  that  this  lien  should  be  post- 
poned to  the  payment  of  Longstrect's  mortgage  and  Beedle's 
judgment. 

As  to  the  mortgage,  the  mortgagee  sets  up  no  equity,  and 
aaks  for  no  priority  OTcr  this  lien.   If  the  mortgagee,  was  mis-. 
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led  by  the  receipt  or  by  the  conduct  of  the  oomplaiDant,  Ger- 
trude, so  as  to  entitle  him  in  equity  to  have  his  lien 
preferred,  he  should  have  come  in  by  answer  and  set  up  his 
equity.  The  bill  charges  the  mortgage  to  be  a  subsequent 
incumbrance.  So  it  is  upon  its  face.  If  there  are  any  cir- 
cumstances to  give  it  a  preference,  they  must  be  placed  upon 
the  record,  and  be  submitted  to  the  decision  of  the  court. 

Bcedle,  the  judgment  creditor,  has  answered.  ^lis  judg- 
ment was  ol)taincd  on  an  attachment,  in  the  year  1849.  He 
alleges  that  when  his  debt  was  contracted,  he  understood 
and  believed  that  tlic  legacies  had  been  settled  and  arranged 
by  John — that  he  knew,  by  information  from  John,  that  re- 
ceipts liad  l»ecn  given  for  the  legacies,  and  that  it  was  known 
by  others  that  a  settlement  had  l)eon  made  by  John  with  the 
legatees,  and  that  they  had  taken  his  notes  for  tlie  amount 
and  in  satisfaction  for  the  legacies.  IIo  does  not  pretend 
that  he  gave  John  credit,  or  that  the  debt  in  question  was 
contracted  upon  the  faith  of  John's  owning  the  property 
free  of  these  liens.  Ue  made  no  inquiry  of  the  legatees.  He 
knew  the  legacies  were  not  paid,  and  that  John  had  given 
nothing  more  to  liquidate  them  than  his  j)romissory  notes. 
He  knew  the  circumstances,  and  he  supposed  the  lien  on 
the  land  was  discharged.  He  was  mistaken  as  to  the  law. 
He  loses  nothing  by  any  confidence  be  placed  in  the  fact 
that  the  receipts  were  given. 

1  think  the  amount  due  Gertrude  on  her  legacy,  is  a  lien 
upon  the  land,  and  has  jmority  over  the  mortgage  and  judg- 
ment. 

The  claim  of  ^liranda  Crawford  rests  upon  the  same 
ground  as  that  of  Gertrude,  with  the  exception  that  u|>ou 
the  note  given  her,  she  ol)tained  judgment  against  John 
Arrowsmith,  ami  also  pi-esented  her  claim  to  the  auditors 
under  the  attachment. 

The  fact  of  her  obtaining  judgment  cannot,  I  think,, 
affect  her  lien  under  the  will.  She  had  two  remedies  within 
her  reach.  She  could  prosecute  John  on  his  personal  liability, 
or  enforce  her  lien  against  the  land.  She  might  pursue  both 
her  remedies  simultaneously  without  affecting  either,  or  one 
of  them,  at  her  pleasure ;  and  until  the  debt  was  discharged 
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by  actual  payment,  no  objection  could  bo  made  to  either 
prosecatio.n.  The  judgment  did  not  discharge  the  debt,  nor 
was  it  a  merger  of  the  claim  upon  the  land.  Nor  can  I  see 
that  the  presenting  her  claim  to  the  auditors  could  abridge 
her  rights.  The  judgment  was  obtained  May  1,  1840,  and 
was  subsequent  to  the  attachment.  She  knew  her  claim 
under  the  will  was  a  matter  to  be  contested.  From  abundant 
caution,  she  presented  her  claim  to  the  auditors,  and  not  with 
the  intention  of  abandoning  any  lien  or  priority  she  luiglit 
otherwise  have. 

As  to  the  claim  of  Lydia.  Upon  the  note  given  her,  slie 
obtained  judgment  some  nine  months  before  Beedle's  attach- 
ment was  issued.  By  John  Arrowsmith  it  is  insisted  that 
the  course  pursued  by  Lydia,  under  her  judgment,  was 
an  abandonment  or  waiver  of  her  lien  under  the  will ;  and 
by  Beedle  it  is  insisted  further,  that  if  not  a  waiver,  it  ought 
to  postpone  her  claim  upon  the  laud  to  his  judgment,  n?  well 
as  to  Longstreet's  mortgage. 

Lydia  caused  execution  to  be  issued  on  her  judgment,  by 
virtue  of  which  a  levy  was  made  on  the  land  in  controversy, 
and  also  on  personal  property,  sufficient  to  satisfy  the  judg- 
ment and  execution.  After  the  levy,  and  prior  to  the  issu- 
ing of  Beedle's  attachment,  a  number  of  attachments  were 
issued  by  justices  of  the  peace,  and  by  virtue  thereof  the 
same  personal  property  was  levied  upon.  An  arrangement 
was  made  between  Lydia  and  these  attaching  creditors,  by 
which  she  transferred  to  them  her  judgment. 

It  was  a  mere  formal  arrangement,  entered  into  for  the 
purpose  of  so  controlling  that  judgment  and  execution,  as  to 
appropriate  the  personal  property  to  the  i)ayment  of  the 
attachments,  and  throwing  the  whole  burthen  of  the  judg- 
ment upon  the  real  estate.  The  attaching  creditors  gave 
Lydia  their  joint  note  for  the  amount  due,  and  took  an  as- 
signment of  her  judgment  and  execution.  They  then  sold 
the  personal  property  by  virtue  of- their  attachments,  and  re- 
alized out  of  the  sale  the  sum  of  three  hundred  and  eighty- 
six  dollars  and  fifty-seven  cents.  Their  note  to  Lydia  was 
then  cancelled,  and  the  judgment  and  execution  retrar.sferred 
to  her. 
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If  Juliii  AiTuw.siiiith  had  set  u}»  his  answer,  and  insisted 
ihat  the  judtrnient  of  Lydia  i?h(juld  be  declared  satisfied  as 
against  him,  I  slioidd,  under  all  the  circumstances  attending 
the  transactions,  have  heen  mucli  inclined  to  that  conclusion. 
From  the  testimony  of  Sheriff  Conover,  it  appears  that  he 
levied  ujjoii  i>ej\sonal  property  worth  from  'Mght  hundred  to 
one  thousand  dollars.  It  was  taken  under  the  law,  by  the 
Hlieriff,  to  pay  that  execution,  and  the  defendant  was  deprived 
of  all  control  over  it.  There  is  no  pretence  that  it  was  left 
with  the  defendant  at  his  request,  or  for  his  accommodation. 
The  sheriff  havinjr  taken  the  defendant's  i)roperty  to  pay 
the  debt,  the  defendant  had  a  right  to  have  it  so  appropri- 
ated. The  uioment  the  sheriff  took  the  property,  the  defend- 
ant was  entitled  to  have  it  credited  on  his  execution.  The 
defendant  could  not  comjiel  him  to  sell  it.  If  the  sherifiT 
did  not  sell  it,  he  was  accountable  to  the  plaintiff'.  If  the 
jdaintiff  has,  in  any  way,  relieved  the  sheriff  from  that  ac- 
countability, he  had  a  right  to  do  so;  l)Ut  in  doing  so,  he 
cannot  alVcct  the  rights  of  the  defendant.  The  j)laintiff,  by 
])roo'ss  of  law,  took  the  i»roj>erty  out  of  the  defendant's 
])i)s^e.^sion  to  i»ay  the  debt  due  on  the  execution.  She  had 
no  right,  directly  or  indirectly,  voluntarily  to  relinquish  her 
lien  upon  it  lor  the  benclit  of  any  other  creditor,  without 
ihe  <'onsent  of  tli*^  defendant.  Look  at  ihe  consejpiences  to 
the  <lefendanl  in  this  case.  Lydia  obtains  Ju<lirment  against 
him.  and  levies  u[)on  jjersonal  proix^rty  to  the  amount  of  up- 
wai'ds  of  eight  hundred  dollars,  more  than  twice  sufficient 
to  pa;»  the  Judgment.  The  defendant  heaves  the  state,  and 
-ome  iive  or  .-ix  attachment.^  are  taken  out  against  him.  The 
judgnioni  and  attaching  creditors  then  arrange  between 
themselves  to  give  the  latter  the  preference,  and  finally  this 
property,  which,  when  taken  hy  the  sheriff',  M'as  worth  from 
eight  hundred  dollars  to  one  thousand  dollars,  is  sold  by 
constables  for  three  hundred  and  eighty-six  dollar  and  fifty- 
seven  cents.  Who  ought  to  bear  this  loss?  Most  assuredly 
the  judgment  creditor,  unless  he  can  show  some  good  reason 
why,  in  etiuity.  the  burthen  should  be  placed  upon  the 
debtor. 
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As  to  Beedic,  who  is  a  subsequent  bona  fide  judgment 
creditor,  I  have  no  doubt  as  to  the  equities  between  hi» 
judgment  and  that  of  Lydia  Arrowsmith's.  According  to 
the  principle  recognized  in  the  case  of  Johnson  v.  Tutth 
and  othersy  decided  at  this  term,  Beedle's  judgment  must 
have  the  preference.  Lydia^s  judgment  represents  her  legacy. 
Whatever  equities  attach  to  the  judgment,  as  between  it  and 
subsequent  bona  fide  incumbrances,  her  lien  under  the  will 
must  be  subjected  to. 

Let  a  decree  be  drawn  in  conformity  to  these  views. 

The  only  subject  remaining  for  consideration,  is  as  to  the 
-rigrits  of  Mary  Arrowsmith,  the  widow,  under  the  will. 

TThe  testator  orders  his  son  John  to  pay  all  his  debts,  and 

tb^xi  declares,   **  I  give  and  bequeath  unto  my  wife,  Mary 

'A.m-owsmith,  the  use  and  occupation  of  my  mansion  house 

^^ici  kitchen  during  her  widowhood,  and  also  to  be  comfort- 

*l>ly  supported  by  my  son,  John  Arrowsmith,  and  he  also 

*^      pay  unto  my  wife  Mary,  the  legal  interest  of  two  hun- 

^^^^<J  dollars  yearly,  and  every  year  during  her  widow- 

™^^od.    I  also  give  and  bequeath  to  my  wife  one  bed  and 

**^<l<iing  for  the  same,  her  choice,  and  household  and  kitchen 

'^^^Xiiture  sufficient  to  furnish  her  room  in  said  house ;  and 

^'-^^^  two  cows  to  be  kept  on  the  farm,  to  her  heirs  and 

^^^igns  forever ;  which  said  bequest  and  grant  I  give  to  my 

^^^  wife  in  lieu  and  in  full  of  dower,  or  right  of  dower,  in 

^5^<i  to  my  estate."    The  testator  then  gives  pecuniary  loga- 

^^^s  to  each  of  his  four  daughters,  and  to  three  of  his  sons — a 

^^^U  lot  of  land  to  another,  and  then  all  the  residue  and 

^*^ainder  of  his  estate,  real  and  personal,  he  devises  to  his 

^^^  John,  and  then  makes  the  legacies  to  his  sons  and  daugh- 

^J*H  in  express  terms  charges  on  the  real  estate  devised  to 

^^Hn.    By  his  answer,  John  neither  admits  or  denies  tho 

^^nests  to  his  mother  to  be  charges  on  the  land,  but  an- 

^^rs,  he  was  always  ready  and  willing  to  perform  what  was 

^Joined  on  him  under  the  will,  and  to  give  her  a  comfortable 

*^Pport,  and  did  actually  fiumish  and  supply  her  with  more 

'^^^^  ihe  requifements  of  the  will. 

21 


k 


330  SCHANCK  AND  WIFE  V.  ARROW  SMITH  et  ol.        [MAY 

It  has  frequently  been  decided  that  where  the  real  estate 
is  devised  to  the  same  person  who  is  directed  to  pay  the 
legacy,  it  will  be  an  equitable  chai'ge  upon  the  real  estate 
80  devised,  unless  a  contrary  intention  is  expressed  in  tfao 
will,  or  can  "be  fairly  implied  from  its  provisions.  Harris  v. 
Fly  and  others^  7  Paige  421,  and  cases  there  cited ;  also  1 
U.  S.  Eq.  Dig.  page  382,  §  735.  The  case  of  Mathewson  v. 
Saunders  J  11  Conn.,  104,  is  much  in  point. 

In  this  case  the  will  provides  a  home  for  the  widow 
on  the  land,  and  orders  John,  the  devisee  of  that  land, 
there  to  maintain  and  support  her.  It  directs  her  to  re- 
lease her  dower  in  the  land  to  John,  and  leaves  her 
without  means  of  support,  except  such  provision  as  John 
is  ordered  by  the  will  to  provide  her.  It  was  the  in- 
tention of  the  testator,  fairly  inferable  from  the  whole 
will,  that  his  real  estate  should  be  chargeable  with  the 
support  of  his  widow,  and  should  be  bound  for  the  payment 
of  the  legacies  he  had  given  her. 

It  is  proper,  from  the  evidence  before  me.  to  give  some 
directions  as  to  taking  the  accounts  of  the  widow's  claims. 

By  the  will  she  was  to  occupy  the  house  and  kitchen  on 
the  land.  These  buildings  were  destroyed  by  fire  some  yearn 
after  the  testator's  death.  It  is  insisted  that  John  was 
bound  to  replace  them,  or  give  her  an  equivalent.  This  is 
not  so.  The  loss  must  be  sustained  by  the  widow.  l%e 
land  is  only  to  be  charged  for  such  reasonable  sum  as  would 
have  supported  her,  if  occupying  the  dweUings  designated 
and  provided  for  her.  And  in  taking  the  account  for  her 
support  and  maintainance,  it  must  be  taken  only  from  the 
time  of  instituting  these  proceedings.  It  is  not  denied  that 
John  provided  for  her  while  she  lived  on  the  farm,  and  there 
is  evidence  that  afterwards,  while  she  resided  with  her  dangh* 
ter  Lydia,  Le  furnished  provisioas  for  the  family,  and  did 
a  largo  amount  of  work  for  Lydia,  which  may  be  properly 
considered  in  the  light  of  compensation  for  the  mother's 
board.  He  offered  her  a  home  at  his  own  house,  which  she 
refused,  and  without  deciding  whether  the  evidence  is  suS* 
dent  to  justify  her  in  such  refusal,  there  is  no  proof  that 
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any  demand  was  made  upon  Jojin  for  her  support  at  any 
time,  or  any  complaint  that  he  did  not  provide  for  her. 
*  A  charge  must  be  made  of  the  interest  on  two  hundred  dol- 
lars from  the  eleventh  of  December,  1836,  to  the  time  of  the 
widow's  death. 

She  was  entitled  to  have  two  cows  kept  on  the  land  daring 

her  life.     It  does  not  appear  that  this  right  was  ever  denied 

her.    But  as  to  the  value  of  the  cows  and  their  keeping, 

the  benefit  of  them  will  be  denied  in  taking  an  account  of 

the  support.    The  amount  required  for  such  support  would 

have  been  so  much  the  less  had  she  enjoyed  the  profit  of  the 

cc^rs. 

In  taking  the  accounts,  the  defendants  will  be  at  liberty  to 
prove  any  advances  made  in  money  or  otherwise,  by  John  for 
the  widow's  benefit,  and  to  proper  allowance  for  the  same. 

]l«ct  an  account  be  taken  of  the  amounts  due  Gertrude, 
Lydia  and  Amanda,  each,  on  their  legacies. 

Tie  claims  of  Gertrude,  Amanda  and  the  widow  of  the 
test4Eitor,  are  entitled  to  priority,  and  then  the  Longstreet 
mortgage. 

One-third  of  the  residue  must  be  invested  for  the  dower 
rigHt  of  John  Arrowsmith's  (son)  widow.  Out  of  the 
i^enwmng  two-thirds,  the  costs  of  the  attachment  must  first 
^  X^d;  then  the  creditors  who  have  come  in  under  the 
att9<ihment  pro  rata,  and  then  Lydia's  judgment.  After  the 
de&tli  of  the  widow  of  John,  the  principal  money  invested 
for  the  widow's  dower,  must  be  distributed  according  to  the 
priorities  here  established. 
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Robert  C.  Stoutenburgh  v.  Calvin  Tompkins. 

A  court  will  not  decree  specific  performance  where  it  would  be  inequitable  under 
all  the  circumstances  of  the  case.  Where  a  contract  is  hard  and  deetituto  of 
all  equity,  the  court  will  leave  parties  to  their  remedy  at  law. 
An  agreement  may  be  fully  proved,  it  may  be  clear  in  every  particular,  and  upon 
its  face  equal  and  just  in  all  its  parts;  the  defendants  may  be  unable  to  prove 
any  mistake,  fraud  or  accident  in  reference  to  its  execution,  and  yet  the  eon- 
duct  of  the  complainant  may  have  induced  such  a  state  of  things  in  relation  to 
the  subject  matter  of  the  agreement  as  would  make  it  not  only  proper,  but  the 
plain  duty  of  the  court  to  refuse  its  aid  in  enforcing  its  specific  perlbrmanoe. 

It  follows,  that  however  closely  the  court  may  be  disposed  to  adhere  to  the  salu- 
tary rule  of  law,  that  parol  evidence  is  not  admissible  to  vary,  eontradiot  or 
eontrol  a  written  instrument,  it  must  necessarily  exercise  much  more  liberality 
in  admitting  evidence  in  order  to  reach  the  equity  of  the  case,  than  would  be 
allowed  by  a  court  of  law. 

Courts  of  equity  have  manifested  much  more  liberality  in  admitting  parol  erideiiee 
in  cases  of  specific  performance  to  resist  than  to  enforce  it  Yet  the  prineiple 
has  never  been  established  by  authority,  that  such  evidence  is  admiaiible,  eren 
in  defence,  to  vary  or  eontradtet  a  written  agreement 

A  defendant  cannot  resist  a  specific  performance,  on  the  ground  that  the  nsree- 
ment  entered  into  differs  fW>m  that  which  was  reduced  to  writing,  without  show- 
ing that  the  difference  was  the  result  of  fraud,  mistake,  accident  or  surprise. 

But  there  is  a  great  difference  between  introducing  parol  evidence  for  the  purpatm 
of  showing  that  the  writing  does  not  express  the  true  inteniion  of  the  parlies, 
and  introducing  it  for  the  purpose  of  showing  the  olroumstanoes  which  make  it 
inequitable  and  unconscientious,  that  the  intention  should  be  carried  out. 

It  is  weU  settled,  that  specific  performance  is  discretionary  with  courts  of  aqvitjr, 
and  a  defendant  will  generally  succeed  in  procuring  a  dismissal  of  the  bill,  if 
1m  convinces  the  court  that  the  exercise  of  the  jurisdiction  will  be  inequitable 
ander  the  circumstances. 

Obs  who  has  been  in  the  enjoyment  of  property  under  an  agreement,  and  has  tar- 
rendered  and  abandoned  it;  who  has  betrayed  the  confidence  existing  betwei 
the  parties,  and  has  by  his  conduct  and  dealings  with  the  defendant,  and  his 
treatment  of  the  property,  beguiled  the  defendant  into  the  belief  that  he  in- 
leaded  to  give  up  all  his  rights  and  interest  in  the  contract,  comes  into  coort 
with  a  case  wholly  void  of  equity,  when  he  demands  a  specific  performance. 

A  want  of  mutuality  is  an  objection  to  a  decree  for  a  specific  performance. 

The  court  will  not  enforce  a  contract  where  the  parties  are  not  mutually  bonad  te 
fulfil  it     {Authoritie*  renewed.) 

So  where  the  interest  of  a  party  in  a  contract  passed  into  the  hands  of  his  asslgaee 
in  bankruptcy,  all  reciprocity  as  to  the  remedy  was  destroyed ;  and  if  the  aiisi|Tiee, 
or  a  person  holding  under  him,  seeks  a  specific  performance,  he  must  afibai  the 
contract  and  make  it  mutual,  at  least  within  a  reasonable  time. 

This  was  a  bill  for  the  specific  performance  of  an  agree- 
ment in  writing,  entered  into  the  4th  day  of  Febniar]r«  1841 
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— bill  filed  October  10, 1849.    Hearing  upon  bill,^^answer, 
replicacation  and  proofs. 

W.  K.  McDonald  and  j?.  Whitehead  for  complainant. 

/.  P.  Bradley  and  J,  C.  Hornhlower  for  defendant. 

The  Chancellor.  This  bill  is  filed  to  compel  the  spe- 
cific performance  of  an  agreement,  which  was  entered  into 
in  writing  between  the  defendant  and  one  Henry  Wilde,  on 
the  fourth  day  of  February,  A.  D.,  1841. 

By  the  agreement,  the  defendant,  for  the  consideration  of 
one  dollar  then  paid,  and  the  further  sum  of  three  thousand 
three  hundred  and  forty-six  dollars  to  be  paid,  for  himself, 
his  heirs,  executors,  and  administrators,  agreed  with  the  said 
Wilde,  his  heirs,  executors,  and  administrators,  that  the  said 
defendant,  his  heirs  and  assigns,  should  and  would,  on  the 
payment  of  the  last  mentioned  sum  of  money  as  thereinafter 
mentioned,  convey  and  assure  to  the  said  Wilde,  and  to  his 
heirs  and  assigns,  all  the  four  undivided  one-hundredth  parts 
•of  those  certain  tracts  or  parcels  of  land,  situate,  lying  and 
being  in  Ulster  and  Rockland  counties.  New  York,  the  said 
tracts  of  land  being  intended  to  embrace  all  the  real  estate 
owned  jointly  by  the  defendant,  Jotham  Hedden,  Ira  Van 
Greison,  Reuben  D.  Baldwin,  and  Daniel  Tompkins,  compri- 
sing the  firm  of  Tompkins,  Hedden  &  Co.,  and  that  he,  the  de- 
fendant, would  at  the  same  time  sell  and  transfer  unto  the 
said  Wilde,  his  heirs  and  assigns,  twenty-four  shares  of  the 
capital  stock  of  The  Newark  Lime  and  Cement  Manufactur- 
ing Company.    Henry  Wilde,  for  himself,  his  heirs  and  as- 
signs, covenants  to  pay  for  the  said  land  and  stock,  on  or 
before  the  4th  of  February,  1846,  the  sum  of  eight  hundred 
and  forty-six  dollars,  with  interest  at  six  per  cent,  per  an- 
num, that  might  accrue  from  the  date  of  the  agreement  to 
the  time  when  the  said  payment  should  be  made  as  aforesaid, 
-and  also  would,  at  the  time  the  said  payment  should  be  made, 
(at  which  time  the  conveyance  of  the  premises  and  stock 
should  be  made),  execute  a  bond,  in  the  penal  sum  of  fiv9 
ftousand  dollars,  conditioned  for  the  payments  of  the  snm 
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of  two  thousand  five  hundred  dollars,  together  with  such 
additional  sum  as  should  be  equal  to  the  interest  accruing  to 
that  time,  in  one  year  from  the  date  thereof,  with  interest 
semi-annually,  which  bond  should  be  secured  by  a  mortgage 
on  the  premises  and  stock.  It  was  further  agreed  that  the 
defendant,  in  addition  to  the  said  land  and  stock  afoi^esaid, 
would,  at  the  same  time,  also  sell  and  convey,  for  the  same 
sum  before  mentioned,  four  undivided  hundredth  parts  of 
the  personal  property,  fixtures,  accounts,  notes,  and  bills  of 
exchange,  profits,  appurtenances,  and  other  advantages  which 
should  in  the  mean  time  accrue,  and  result  from,  or  on  ac- 
count of  the  business,  at  the  time  of  the  date  of  the  agree- 
ment carried  on,  and  to  be  continued  on  the  real  es- 
tate before  mentioned,  and  to  the  same  extent  that  the 
said  Henry  Wilde  would  be  entitled  to  receive,  if  he  were 
an  actual  partner  in  the  business  conducted,  going  on, 
and  connected  with  the  said  real  estate,  to  the  extent 
of  four  one  hundreth  shares  of  the  said  business.  It 
was  further,  by  the  said  agreement,  declared  to  be  the 
general  intent  of  tlie  parties  thereto,  that  the  said  Henry 
Wilde  should  purchase  the  real  estate  and  capital  stock  afore* 
said  unincumbered,  and  have  his  proportionate  share  in  the 
profits  of  the  operation  then  going  on,  and  to  be  continued 
on  the  said  real  estate,  and  that  the  said  defendant  should 
receive  therefor,  the  sum  of  thirty-three  hundi-ed  and  forty- 
six  dollars,  with  interest  from  the  date  of  the  said  agree- 
ment. 

On  the  18th  of  June,  1842,  about  sixteen  months  after 
the  date  of  the  agreement,  Wilde  filed  his  petition  in  the 
District  Court  of  the  District  for  New  Jersey,  for  the  bene- 
fit of  the  bankrupt  law ;  and  in  his  schedule  of  property 
was  included  his  interest  in  this  agreement. 

On  the  12th  of  July,  1842,  he  was  declared  a  bankrupt ; 
and  on  the  16th  of  that  month  James  Hewson  was  i^point- 
ed  his  assignee;  and  the  agreement,  with  Wilde's  other 
property,  passed  into  his  assignee's  hands. 

On  the  23d  of  March,  1843,  the  assignee  sold  the  interest 
of  Wilde  in  the  agreement  at  public  auction,  and  the  com- 
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plainant  being  the  highest  bidder,  it  was  struck  off  to  him 
at  the  sum  of  three  dollars  and  seventy-five  cents. 

On  the  6th  of  October,  1845,  the  assignee  executed  and 
delivered  to  the  complainant,  a  deed  of  assignment,  of  all 
his  right,  title,  and  interest  in  the  said  agreement. 

On  the  10th  of  October,  1846,  the  bill  of  complaint  in 
this  suit  was  filed. 

The  defendant  relies  upon  the  general  ground,  that  it 
would  be  inequitable  and  unjust,  under  all  the  circumstances 
of  the  case,  to  compel  him  specifically  to  perform  this  agree- 
ment 

This  is  a  good  defence.  The  court  will  not  become  an  in- 
strument of  injustice;  and  if  the  case  presented  is  such, 
that  it  would  be  unconscientious  to  grant  the  complainant 
the  relief  he  seeks,  and  repugnant  to  a  just  sense  of  right 
between  man  and  man,  the  court  will  refuse  its  aid. 

*-The  exercise  o^  this  branch  of  equity  jurisprudence  (2 
Staryj  §  742)  is  not  a  matter  of  right  in  either  party ;  but 
it  is  a  matter  of  discretion  in  the  court ;  not  indeed  of  arbi- 
trary or  capricious  discretion,  dependent  upon  the  mei^ 
pleasure  of  the  judge,  but  of  that  sound  and  reasonable  dis- 
cretion, ^hich  governs  itself,  as  far  as  it  may,  by  general 
rales  and  principles;  but  at  the  same  time,  which  withholds 
or  grants  relief,  according  to  the  circumstances  of  each  par- 
ticular case,  when  these  rules  and  principles  will  not  furnisb 
any  exact  measure  of  justice  between  parties." 

Tliis  principle  is  recognized  by  all  the  authorities,  and 
rery  clearly  by  Mr.  Justice  Thompson,  in  the  case  of  King 
^nd  others  v.  Hamilton  and  others,  4  Peters  311.     "A  court 
"will  not  decree  specific  performance,  where  it  would  be  in- 
equitable, under  all  the  circumstances  of  the  case.    The 
Slower  of  a  Court  of  Chancery  to  enforce  a  specific  execu- 
'tion  of  a  contract,  is  a  very  valuable  and  important  one,  but 
it  is  to  be  exercised  undor  the  sound  discretion  of  the 
csourt,  with  an  eye  to  the  substantial  justice  of  the  case. 
^Where  a  contract  is  hard,  and  destitute  of  all  equity,  the 
eourt  will  leave  parties  to  their  remedy  at  law." 

An  agreement  may  be  f'llly  proved — it  may  be  clear  in 
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every  particular,  and  upon  its  face  equal  and  just  in  all  its 
parts — the  defendant  may  be  unable  to  prove  any  mistake, 
fraud,  or  accident,  in  reference  to  its  execution ;  and  yet  the 
conduct  of  the  complainant  may  have  induced  such  a  state 
of  things  in  relation  to  the  subject  matter  of  the  agreement, 
as  would  make  it  not  only  proper,  but  the  plain  duty  of  the 
court,  to  refuse  its  aid  in  enforcing  its  specific  performance. 

If  such  are  the  principles  by  which  a  court  of  equity  is 
governed,  in  the  exercise  of  this  branch  of  its  jurisdiction, 
it  follows  that  however  closely  the  court  may  be  disposed  to 
adhere  to  the  salutary  rule  of  law — that  parol  evidence  iB 
not  admissible  to  vary,  contradict,  or  control  a  written  in- 
strument— it  must  necessarily  exercise  much  more  liberalitf , 
in  admitting  evidence  in  order  to  reach  the  equity  of  the 
case,  than  would  be  allowed  by  a  court  of  law.  It  is  vain 
to  say  that  a  court  of  equity  will  refuse  its  aid  to  compel  a 
party  to  do  what  a  conscientious  man  ought  not  to  ask  bim 
to  do,  under  all  the  circumstances  of  the  case  ;  and  yet,  by 
a  strict  application  of  a  principle  of  law,  forbid  his  proving 
the  circumstances  which  establish  the  hardship  and  inequity 
of  the  case. 

The  question  as  to  the  extent  to  which  courts  of  eqnity 
have  gone,  in  admitting  parol  evidence  in  cases  of  specific 
performance,  was  argued,  at  much  length,  and  with  great 
ability  by  the  counsel  in  this  case.  It  was  insisted  by  the 
complainant^s  counsel,  that  while  a  distinction  had  .been 
drawn  as  to  the  admissibility  of  such  evidence,  between 
cases  where  it  was  o£fered  on  behalf  of  the  complainant,  and 
when  on  that  of  the  defendant,  and  much  more  liberality 
manifested  in  its  admission  to  resist,  than  to  enforce  a  spe- 
cific performance ;  yet,  that  the  principle  had  never  been 
established  by  authority,  that  such  evidence  is  admissible, 
even  in  defence,  to  vary,  or  contradict^  a  written  agreement. 
I  think  the  counsel  were  right.  A  defendant  cannot  resist 
a  specific  performance,  on  the  ground  that  the  agreement  en- 
tered into  differs  from  that  which  was  reduced  to  writing, 
without  showing  that  the  difference  was  the  result  of  frand, 
mistake,  accident,  or  surprise.    The  case  of  L^gal  v.  Millmt^ 
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2  Ves.  299,  and  some  others  cited  on  the  argument,  do  not, 
on  careful  examination,  establish  a  contrary  doctrine. 

But  there  is  a  great  diflference  between  introducing  parol 
evidence  for  the  purpose  of  showing  that  the  writing  does 
not  express  the  true  inteniian  of  the  parties,  and  in  introduc- 
ing it  for  the  purpose  of  showing  the  circumstances  which 
make  it  inequitable  and  unconscientious  that  the  intention 
should  be  carried  out.  A  written  contract  may  be  abandoned 
by  parol,  if  not  so  as  to  destroy  the  rights  of  the  parties  at 
law,  at  least  so  far  ad  to  constitute  a  good  defence  to  a  bill 
for  specific  performance.  So  if  it  has  been  varied  by  a  sub- 
sequent parol  agreement  which  has  been  carried  out,  and  so 
acted  upon  by  the  parties,  that  the  written  agreement  cannot 
be  enforced  without  injury  to  one  party,  it  is  a  good  ground 
of  defence,  and  may  be  proved  as  such.  Legal  v.  Miller,  2 
Ves.  Sen.  299 ;  Price  v.  Dyer,  17  Ves.  357 ;  2  Joh.  Ch. 
216;  Grormon  v.  Salisbury,  1  Vem.  240.  In  vol.  2, partly 
Leading  Cases  in  Eq.  514,  the  principle,  as  deduced  from 
a  large  number  of  authorities  there  cited,  is  said  to  be, 
that  a  defendant,  in  a  bill  brought  to  enforce  a  specific  per- 
formance, is  not  exempted  from  the  ordinary  rules  of  evi- 
dence, nor  entitled  to  vary  a  written  contract  by  parol,  with- 
out showing  fraud  or  mistake,  to  justify  the  variation.  But 
it  is  equally  well  settled,  that  specific  performance  is  discre- 
tionary with  courts  of  equity,  and  a  defendant  will  generally 
succeed  in  procuring  a  dismissal  of  the  bill,  if  he  convinces 
the  court  that  the  exercise  of  the  jurisdiction  will  be  inequi- 
table under  the  circumstances. 

The  defendant  ofiers  to  show  that  the  circumstances  of  this 
case  place  him  in  a  position  in  which  it  would  be  unjust,  and 
against  equity,  to  compel  him  specifically  to  perform  the 
agreement.  He  offers  to  show  the  character  of  the  property 
which  is  the  subject  matter  of  the  agreement,  the  business 
relationship  of  the  parties  in  connection  with  the  property, 
its  enjojrment  by  Wilde  under  the  agreement,  and  then  its 
surrender  and  abandonment;  that  while  his  own  conduct  has 
been  honest  and  liberal  towards  Wilde  in  reference  to  the 
cttitract,  Wilde  voluntarily,  to  the  great  detriment  of  ihe 
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defendant,  destroyed  its  mutuality,  betrayed  the  confidence 
existing  between  the  parties,  and  that  he  has  by  his  conduct 
and  dealings  with  the  defendant,  and  his  treatment  of  the 
property,  beguiled  the  defendant  into  the  belief  that  he  in- 
tended to  give  up  all  his  rights  and  interest  in  the  contract. 
The  defendant  insists  that  the  complainant,  purchasing  the 
property  for  the  sum  of  three  dollars  and  seventy-five  cents, 
in  view  of  all  the  circumstances,  and  then  delaying  for  more 
than  three  years  before  he  even  gave  notice  to  the  defendant  of 
his  claim,  comes  into  court  with  a  case  wholly  void  of  equity. 

I  shall  exclude  all  the  evidence  going  to  show  an  agree- 
ment by  parol,  independent  of  the  written  i^reement,  which 
varies  or  contradicts  it ;  but  all  the  evidence  bearing  upon 
the  particulars  to  which  I  have  alluded,  violates  no  rule  as 
to  the  admission  of  testimony,  and  must  be  examined  in 
order  to  reach  the  equity  of  the  case. 

Let  us  now  examine  the  circumstances  of  the  transaction^ 
in  order  to  ascertain  the  equities  between  the  parties. 

By  the  agreement,  the  defendant  was  to  convey  to  Wilde^ 
the  four  undivided  one-hundredth  parts  of  certain  real  es- 
tate  owned  jointly  by  the  defendant,  and  Elias  Tompkins, 
Jotham  Hedden,  Ira  Van  (^eisen,  Reuben  D.  Baldwin  aad 
Daniel  Tompkins,  comprising  the  firm  of  Tompkins,  Hedden 
&  Company,  and  twenty-four  shares  of  the  capital  stock  of 
The  Newark  Lime  and  Cement  Manufacturing  Company. 

Prior  to  the  year  1840,  the  firm  of  Tompkins,  Hedden  Ac 
Co.,  were  carrying  on  the  business  of  burning,  manufactur- 
ing and  selling  lime,  cement  and  plaster.  Their  principal 
establishment  was  located  at  Newark,  where  they  owned  valu- 
able property ;  and  in  addition  to  their  property  at  Newark, 
they  were  the  ownei*s  of  the  i*eal  estate  mentioned  in  the 
agreement.  The  property  was  divided  into  one  hundred 
parts,  of  which  the  defendant  owned  thirty-five  hundredtiiSr 
and  the  other  persons  interested  owned  the  residue  in  diffe- 
rent proportions.  In  February,  1840,  The  Newark  Lime 
fand  Cement  Manufacturing  Company,  was  incorporated. 
The  property  of  the  firm  of  Tompkins,  Hedden  &  Co.,  lo- 
toated  at  Newark,  was  converted  into  the  capital  stock  of  (he 
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corporation,  at  a  valuation  of  sixty  thousand  dollars,  so  that 
each  copartner  received  six  shares,  or  six  hundred  dollars  in 
the  capital  stock  of  the  corporation  for  any  one  undivided 
0De-hundi*edth  part  owned  by  him  in  the  copartnership  pro- 
perty. The  remainder  of  the  property  and  business  of  the 
firm  of  Tompkins,  Hedden  &  Co.,  continued  to  be  held  and 
conducted  in  the  same  manner  as  was  done  before  the  act  was 
passed.  Every  person  interested  as  a  partner  and  stock- 
holder, was  actively  employed  in  the  business  of  the  con- 
cern, for  which  each  received  a  fixed  weekly  allowance  in 
cash. 

The  real  estate  in  New  York  was  held  in  hundredth 
parts,  by  the  stockholders  in  the  corporation,  in  proportion 
to*the  capital  stock  of  the  corporation  respectively  held  by 
eadi  of  them.  Of  course  any  six  shares  in  the  corporation 
were  entitled  to  one-hundredth  part  in  the  real  estate. 

Prior  to  the  execution  of  the  agreement  in  controversy, 
Wilde  was  in  the  employment  of  the  corporation  and  oo- 
pavtnership,  receiving  a  salary  of  six  hundred  dollars  per 
annum. 

He  entered  into  an  agreement  with  the  copartners  and 
the  stockholders  in  the  corporation,  for  the  purchase  of  eight 
shares  in  the  whole  concern,  which  was  forty-eight  shares  of 
the  stock,  and  eight  undivided  hundredth  parts  of  the  real 
estate.    Of  this  interest  two  and  one-half  shares  were  to  be 
furnished  by  the  defendant,  three  by  Wheeler,  one  by  Bald- 
win, one  and  one-half  by  Ambrose  Tompkins.    A  memoran- 
dum of  this  agreement  was  made  in  writing  by  Wilde  himself. 
It  constituted  a  part  of  the  minutes  of  a  joint  meeting  of 
^The  Newark  Lime  and  Cement  Manufacturing  Company,  and 
^e  firm  of  Tompkins,  Hedden  &  Co.,  of  which  meeting 
^ilde  acted  as  the  clerk,  and  is  dated  January  5th,  1841. 
"The  agreement  in  controversy  was  entered  into  between  the 
^parties,  to  carry  out  that  portion  of   the  arrangement  of 
January  5th,  1841,   which  devolved  upon  the  defendant 
The  defendant  was  to  furnish  two  and  one-half  shares,  but  as 
liis  brother,  Ambrose  Tompkins,  was  to  furnish  one  and  one- 
lialf  shares,  and  his  shares  were  in  the  name  of  the  defend- 
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ant,  who  held  them  in  trust,  he  bound  himself  to  convey 
four  hundredth  parts  of  the  real  estate,  and  twenty-four 
shares  of  the  capital  stock,  being  equivalent  to  the  two  and 
one-half  shares  which  he  was  to  furnish,  and  the  one  and 
one-half  shares  his  brother  Ambrose  was  to  furnish,  under 
the  arrangement  of  January  5,  1841. 

Under  the  arrangement  of  January,  1841,  Wilde  entered 
into  the  immediate  enjoyment  of  his  purchase.  He  was  to 
receive,  by  a  further  understanding  between  the  parties  in 
interest  and  himself,  the  actual  profits  on  seven  shares,  from 
January,  1840,  he  paying  interest  on  the  shares  valued,  at 
the  rate  of  $80,000  for  the  whole  property. 

That  this  was  the  understanding,  is  proved  by  a  letter 
written  and  sent  by  Wilde  to  Tompkins,  Hedden  A  Co., 
showing  who  were  to  furnish  the  shares,  and  when  the  inte- 
rest of  Wilde  in  them  was  to  commence.  It  is  shown,  also, 
by  the  endorsement  on  the  agreement  between  Wilde  and 
the  defendant.  On  the  agreement  there  is  endorsed,  in 
Wilde's  handwriting,  dated  February  4, 1841,  a  receipt  for 
one  hundred  and  twelve  dollars  principal.  This  receipt  is 
open  to  explanation,  and  it  is  competent  for  the  defendant  to 
show  how  this  money  was  paid.  It  appears  that  on  the  first 
of  February,  1841,  the  company  declared  a  dividend  of 
twelve  per  cent,  on  their  capital  stock,  which,  on  the  twenty- 
four  shares,  amounted  to  two  hundred  and  eighty-eight  dol- 
lars. After  deducting  from  this  sum  the  interest  of  the 
purchase  money  for  the  year  1840,  it  left  the  sum  of  one 
hundred  and  twelve  dollars  due  Wilde,  and  this  was  en- 
dorsed as  so  much  paid  on  the  principal.  There  are  two 
other  endorsements  on  the  agreement,  both  dated  January 
1st,  1842,  one  of  one  hundred  and  seventy-five  dollars  and 
fifty  cents  interest,  and  the  other  of  one  hundred  and  eighty- 
four  dollars  and  forty-four  cents  for  principal.  On  the  13th 
January,  1842,  the  company  declared  another  dividend  -of 
fifteen  per  cent.,  which,  on  the  twenty-four  shares,  amounted 
to  three  hundred  and  sixty  dollars ;  of  this  sum,  the  one 
hundred  and  seventy-five  dollars  endorsed,  was  the  one 
year's  interest  on  the  principal  then  due  of  three  thousand 
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two  hundred  and  thirty-four  dollars,  from  the  date  of  the 
agreement — the  balance  being  one  hundred  and  eighty-four 
dollars  and  forty-four  cents,  was  a  credit  on  the  principal. 
And,  further,  Wilde  gave  up  his  salary  of  six  hundred  dol- 
lars a  year,  and  received  for  the  year  1840,  and  up  to  Au- 
gust, 1842,  the  same  weekly  wages  which  were  received  by 
the  other  members  of  the  firm ;  and  at  the  joint  meeting  of 
The  Newark  Lime  and  Cement  Manufacturing  Company,  and 
the  firm  of  Tompkins,  Hedden  &  Co.,  he  enters  himself  in 
the  minutes,  as  one  of  the  parties  in  interest,  present. 

Thus  it  satisfactorily  appears  that  Wilde  entered  into  an 
arrangement  with  the  firm  of  Tompkins,  Hedden  k  Co.,  to 
become  a  member  of  that  firm,  and  that  on  the  5th  of  Janu- 
ary, 1846,  he  made  a  memorandum  in  writing,  in  the  pre- 
sence of  the  members  of  the  copartnership,  of  the  interest 
which  he  was  to  have  in  it,  and  which  of  the  individual 
members  of  the  firm  were  to  furnish  the  interest,  and  in 
what  proportions;  that  he  immediately  became  an  active 
member  of  the  firm  upon  the  same  terms  with  the  other  indi- 
Tidnals  composing  it,  and  actually  received,  for  a  part,  at 
least,  of  his  interest,  the  proceeds  and  profits.  The  agree- 
ment, which  he  entered  into  in  writing  on  the  following 
month,  with  the  defendant,  was  a  part  of  the  i^reement 
entered  into  by  him  with  the  firm,  January  5,  1841.  It  was 
executed  for  the  very  purpose,  and  did,  by  its  terms,  secure 
to  Wilde,  in  part,  the  benefit  of  the  agreement  he  had  made 
with  the  firm.  The  defendant  has  a  right  to  have  it  construed 
in  connection  with  that  agreement.  He  has  Sound  himself  to 
convey  to  Wilde  a  certain  interest  in  a  copartuership,  and 
agrees  that  Wilde  shall  have  an  account  for  four  undivided 
hundredth  parts  of  the  personal  property,  fixtures,  accounts, 
notes,  bills  of  exchange,  profits,  appurtenances,  and  other 
advantages,  which  shall  accrue,  or  result  from,  or  on  account 
of  the  business  carried  on  by  the  said  firm,  from  a  certain 
period  of  time.  The  moment  he  fulfils  that  agreement,  the 
firm  are  driven  to  the  necessity  of  taking  Wilde  into  part- 
nership, or  they  must  dispose  and  settle  up  their  concerns 
in  order  to  ascertain  Wilde's  interest.    In  view  of  these 
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consequences,  is  it  not  competent  to  show,  that  the  agreo- 
ment  now  sought  to  be  enforced,  was  based  upon  an  agree- 
ment made  between  Wilde  and  the  firm ;  and  may  not  the 
prayer  of  this  bill  be  successfully  resisted  on  the  ground, 
that  to  compel  a  specific  performance  in  this  case  would  be 
hard  and  inequitable,  in  consequence  of  Wilde's  violating 
the  agreement  upon  which  the  one  now  in  question  is 
founded  ? 

Suppose,  that  immediately  after  making  this  agreement,* 
Wilde  had  abandoned  the  one  he  had  entered  into  with  the 
firm,  would  it  not  have  been  a  clear  fraud  for  him  to  have 
turned  around  upon  the  defendant,  and  demanded  of  him  an 
execution  of  his  agreement?  The  complainant  stands  in 
no  better  situation  than  Wilde  himself  would  have  stood, 
had  he  filed  the  bill.  If  Wilde  abandoned  the  agreement 
he  made  with  the  firm — the  one  he  made  with  the  defendant 
being  based  upon  the  former,  and  having  been  executed  for 
the  purpose  of  carrying  it  out — the  defendant  may  successh 
fully  resist  a  specific  performance,  on  the  ground  of  snch 
abandonment.  Wilde  did  not  carry  out  the  agreement  of 
January,  1841.  He  abandoned  it,  as  is  conclusively  shown 
from  the  fact»  that  in  making  out  a  schedule  of  his  property 
in  his  application  for  the  benefit  of  th^  bankrupt  law,  he 
claimed  no  benefit  under  that  agreement.  This  is  shown 
altK)  from  other  abundant  testimony  in  the  cause  which  it  ia- 
nnnecessary  to  refer  to,  as  ttid  fact  was  not  disputed  on  the 
ailment.  Upon  this  view  of  the  case,  my  opinion  is* 
the  complainanE  is  not  entitled  to  call  for  a  specific  per- 
formance. 

But  let  us  examine  further,  and  see  how  the  equity  of  the 
case  is  affected  by  the  conduct  of  the  complainant  himself. 

A  want  of  mutuality  is  an  objection  to  a  decree  for  ape* 
cific  performance  in  this  case.  Let  us  see  how;  far  the  court 
has  carried  this  objection. 

In  the  ease  of  Hattm  v.  Gray^  2  Ch.  Ca.  164,  Hatton  soM 
houses  to  Gray  for  two  thousand  pounds.  The  note  of  Afl 
agreement  was  signed  by  Oray  only.  The  solicitor  said  in 
argument,  '*  The  note  binds  not  him  who  sigood  it  not,  ite 
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the  statute  of  frauds  and  perjuries,  &c.,  and  therefore  in 
equity  cannot  bind  the  other  party,  for  both  must  be  bound 
or  neither  of  them,  in  equity."  But  it  was  decreed  contrary. 
JlrmigtT  V.  Clarke,  Bunbury^s  Rep.  110.  The  bill  was  dis- 
missed per  Mam  curiam,  chiefly  upon  the  principle,  that  the 
remedy  was  not  mutual. 

In  Owen  V,  Davies,  1  Ves.  Sen,  82,  the  bill  was  for  a 
specific  performance  of  an  agreement  with  one  since  be- 
come a  lunatic,  for  the  sale  of  a  reversion  upon  an  estate  for 
life.  It  is  apparent,  from  the  report  of  the  case,  that  the 
defence  insisted  on  was,  that  the  remedy  was  not  mutual, 
because  the  rights  of  the  parties  were  altered  on  account  of 
this  change  in  the  condition  of  one  of  the  parties.  The 
Lord  Chancellor  did  not  deny  the  principle  contended  for. 
He  said  "  It  is  certain,  that  the  change  of  the  condition  of 
a  person  entering  into  an  agreement,  by  becoming  lunatic, 
will  not  alter  the  rights  of  the  ][)arties,  which  will  be  the 
same  as  before,  provided  they  can  come  at  the  remedy.  As 
if  the  legal  estate  is  vested  in  Trustees,  a  court  of  equity 
ought  to  decree  a  performance ;  and  the  act  of  God  should 
not  diange  the  rights  of  the  parties ;  but  if  the  legal  estate 
be  vested  in  the  lunatic  Jiimself.  that  may  prevent  the  rem4 
edy  in  equity,  and  leave  it  at  law." 

In  1  Mh  2,  (Stapiltan  v.  Siapilton),  the  general  rul« 
was  admitted.  The  mutuality  was  destroyed  by  the  act  of 
God.  The  agreement  was  such  that  both  parties  run  this 
same  risk.  The  Lord  Chancellor  said  :  *'  The  chance  wa0 
equal,  who  died  first,  Henry  or  Philip." 

In  1  Schoales  and  Lefroy  18,  [Lawrenson  v.  Butler),  Lord 
Chancellor  Redesdale  is  for  adhering  to  the  rule,  as  to  mu- 
tuality, most  rigidly.  He  remarks  in  that  case :  "  It  is  said 
that  courts  of  equity  have  decreed  performance  in  cases 
where  one  party  only  was  bound  by  the  agreement.  I  be- 
lieve it  would  be  difficult  to  find  a  case  where  that  has  been 
done,  particularly  a  late  case.  In  the  case  of  Hat  ton  v.  Gray, 
2  CA.  Cos,,  it  was  considered  as  sufficient  that  the  agree- 
meht  should  be  signed  by  the  party  BgeAnst  whom  the  per- 
foTBHmce  was  soughti  because  such  are  the  words  of  the 
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statute  of  frauds ;  now,  such  certainly  is  the  import,  that  no 
agreement  shall  be  in  force  but  when  it  is  signed  hy  the 
party  to-  be  charged  ;  but  the  statute  does  not  say  that  every 
agreement  so  signed  shall  be  enforced ;  the  statute  is  in  the 
negatiye.  To  give  it  this  construction  would,  as  I  have 
heard  it  urged,  make  the  statute  really  a  statute  of  frauds, 
for  it  would  enable  any  person  who  had  procured  another  to 
sign  an  agreement,  to  make  it  depend  on  his  own  will  and 
pleasure  whether  it  should  be  an  agreement  or  not/' 

But  this  dictum  of  Lord  Redesdale,  that  an  agreement 
signed  by  one  party  only,  cannot  be  enforced  against  that 
party,  is  not  law.  Since  this  case  in  Schoales  ir  Lefroy,  it 
has  frequently  been  otherwise  decided.  The  master  of  the 
rolls  in  2  Jacob  if  Walker  428,  {Martin  v.  Mitchell),  seems  to 
think  that  the  party  who  had  signed,  had  a  locui  perdtentut, 
and  was  at  liberty  to  recede  until  the  other  had  signed,  or 
in  some  manner  made  it  binding  upon  himself. 

In  the  case  of  Flight  v.  Bolland,  4  Russ.  675,  it  was  deci- 
oided  that  an  infant  cannot  sustain  a  suit  for  the  specific 
performance  of  a  contract,  because  the  remedy  is  not  mutual. 

But  in  Clayton  v.  Mhdovm,  2  Vin.  393,  pi.  1,  a  specific 
performance  made  by  an  infant  was  decreed,  on  the  ground 
that  the  infant  had  attained  his  full  age,  and  had  affirmed 
the  contract  before  the  bill  was  filed. 

In  the  cases  already  referred  to,  where  the  suits  were 
maintained  or  agreements  signed  only  by  one  party,  it  was, 
as  was  remarked  by  the  master  of  the  rolls  in  4  Rustd,  first 
because  the  statute  of  frauds  only  requires  the  agreement  to 
be  signed  by  the  party  to  be  charged ;  and  next,  it  is  said 
that  the  plaintiff,  by  the  act  of  filing  the  bill,  has  made  the 
remedy  mutual. 

From  a  review  of  all  the  authorities,  it  will  appear  to  be 
an  objection  to  decreeing  a  specific  performance.  That  the 
parties  are  not  mutually  bound  to  fulfil  it,  and  that  the 
court  will  not  enforce  such  a  contract,  when  the  party  who 
is  not  bound  by  the  agreement,  has  taken  an  undue  adran- 
jtage  of  his  position,  to  the  injury  of  the  other  party.  For 
instance,  if  an  in&nt  may  make  a  contract  mutual  by  aifirm- 
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ing  it  after  he  comes  of  age  ;  if  the  property  is  of  a  charac- 
ter subject  to  fluctuation  in  its  value,  the  court  would  not 
allow  him  to  speculate  upon  his  position,  and  take  his  own 
time  to  affirm  the  contract.  A  want  of  diligence  might, 
under  such  circumstances,  be  sufficient  ground  for  the  court^s 
refusing  its  aid. 

To  apply  the  rule  to  the  case  before  us.     This  contract  is 

mutual  in  its  terms,  and  there  is  a  mutuality  of  remedy  to 

the  i)arties.     Tlie  one  agrees  to  sell  at  a  fixed  price,  and  the 

otlier  covenants  to  give  it.     If  either  party  had  died,  the 

iJiurtuality  of  remedy  would  not  have  been  destroyed.     The 

I'ojiircsentatives  of  the   deceased   party   would  have  been 

bound  to  fulfil   the   contract,   or   if  Wilde  had   sold   and 

^^igned  his  interest,  Tompkins  could  still   have  enforced 

til  €3   agreement  against  Wilde.     But  the  moment  Wilde's 

^^  t^rest  in  this  contract  passed  into  the  liands  of  liis  assignee 

^^     ^Dankruptcy,  all  reciprocity  as  to  the  remedy  was  destroyed. 

^  *^:«3i  not  willing,  however,  to   say,  that  the  mere  fact  of  the 

^'^  taality  being '^lestroyed  under  these  circumstances,  the 

^"^^  rt,  on  that  account  should  refuse  its  aid  to  enforce  a  spe- 

^*Sc}  performance.     Such  an  application  of  the  rule  might 

^^^^^  travene  the  policy  of  the  bankruj)t  law,  by  depriving  the 

cr^^itors  of  a  beneficial  interest  in  a  valuable  part  of  the 

"^^»>.ki*hpt's  estate.     But  if  the  assignee,  or  a  i)erson  holding 

^^^er  him,  seeks  a  specific  performance,  he  must  affirm   the 

^^  ^>. tract  and  make  it  mutual,  at  least  within  a  reasonable  time. 

"     lie  takes  advantage  of  his  position  to  speculate  upon  the 

^P*l:>osite  party,  a  court  of  equity  will  not  encourage  or  aid 

"^*ii  in  such  speculation.     By  the  terms  of  the  agreement  in 

^^ostion,  Wilde  was  entitled  to  a  conveyance  of  the  property 

^^    his  paying  the  consideration  money,  at  any  time,  on  or 

"^fore  the  4th  of  February,  1846.     The  assignee  came  into 

^^  possession  of  the  contract  July  IG,  1842.     He  took  no 

*tep8  towards  assuming  its  responsibilities,  or  enforcing  its 

^^Ifilment,  but  ten  months  afterwards  sold  at  public  auction, 

^^  his  right,  title,  and  interest  in  it,  to  the  complainant  for 

wuree  dollars  and  seventy-five  cents. 

^^at  was  the  relative  situation  of  the  complainant  and 

22 
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defendant  at  this  time  ?  Here  was  an  agreement  which  the 
defendant  could  enforce  against  no  one.  It  related  to  pro- 
perty, from  its  very  character  fluctuating  in  its  value.  Could 
the  complainant  rest  upon  his  oars  until  February,  1846 ; 
then,  if  in  the  mean  time  the  property  doubled  in  value, 
demand  it  at  his  pleasure,  of  the  defendant:  or  if  it 
became  valueless,  be  at  liberty  to  cast  it,  a  burthen  upon 
him,  without  any  means  of  redress  for  such  a  wrong? 
And  all  this  without  any  negligence,  or  want  of  foresight 
in  the  defendant.  The  contract  was  made  before  the 
bankrupt  law  was  passed,  and  of  course  the  defendant 
could  not  anticipate,  and  therefore,  did  not  provide  against 
such  a  contingency. 

Would  it  be  equitable  under  such  circumstances,  for  this 
court  to  countenance  the  complainant  in  taking  advantage 
of  his  position,  and  in  speculating  upon  the  defendant;  and 
more  especially,  when  he  risks  only  three  dollars  and  seven- 
ty-five cents  in  the  adventure  ? 

The  complainant  waited  until  the  7th  o(  October,  1845, 
about  four  months  before  the  time  for  executing  the  contract 
expired,  and  for  more  than  three  years  after  his  purchase, 
and  then  formally  tendered  himself  ready  to  assume  its  re- 
sponsibilities. In  the  meantime  the  property  increased  some 
fifty  per  cent,  in  value. 

My  conclusion  is,  the  bill  must  be  dismissed,  but  without 
costs.  I  am  induced  to  make  the  decree  without  costs,  in 
consequence  of  the  conduct  of  the  defendant  when  he  was 
called  upon  to  j)erform  the  contract,  and  on  account  of  which 
he  is,  in  a  measure,  responsible,  for  the  institution  of  this 
suit. 
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Joshua  RaWxVSlef  and  Andrew  Barricklo  v.  The  Tren- 
ton Mutual  Life  and  Fire  Insurance  Company. 

Where  it  is  manifest  from  the  answer,  that  an  incorporated  company  is  largely  in 
debt,  and  has  no  available  means  or  credit  to  enable  it  to  meet  its  engagements, 
it  is  the  plain  duty  of  the  court,  and  one  of  the  leading  objects  of  "  the  act  to 
preTent  frauds  by  incorporated  companies/'  to  secure  to  the  creditors  of  the 
insolyent  company,  an  equal  distribution  of  its  assets. 

Under  such  circumstances,  the  company  will  be  declared  insolvent,  and  the  court 
will  apply  to  it  such  provisions  of  the  act,  as  it  shall  deem  advisable  for  tho 
best  interest  of  all  concerned.  But  it  does  not  follow  that  receivers  should 
be  appointed. 

The  application  refused,  where  neither  the  protection  of  the  public,  nor  the  interest 
of  tho  creditors  or  stockholders  required  it.  See  Oakley  v.  The  Putcrton  Bank, 
I  Gr,  Ch.  R.  178. 

This  was  a  bill  for  injunction  and  receivers,  under  '*  the 
act  to  prevent  frauds  by  incorporated  companies."  The 
original  bill  was  filed  May  11th,  1852.  The  case  was  argued 
and  the  application  refused,  May  term,  1852.  {Stn.  Ch.  R.  95.) 
The  complainants  filed  an  amended  ])ill  July  13, 1852.  The 
cause  was  hear('  on  the  pleadings  and  proofs. 

Messrs.  Beasley  and  Halsted  for  complainants. 

Messrs.  Dayton  and  Vroom  for  defendants. 

The  Chancellor.  By  the  act  entitled  ''An  Act  to  Pre- 
vent Frauds  by  Incorporated  Companies,"  it  is  declared, 
that  if,  after  hearing  the  proofs  and  allegations  of  the  par- 
ties, and  upon  inciuiry  into  the  matters  or  cause  of  complaint, 
H  shall  appear  to  the  Chancellor,  that  the  said  company  has 
become  insolvent,  and  shall  not  be  about  to  resume  its  busi- 
iiess  in  a  short  time  thereafter,  with  safety  to  the  public, 
^nd  advantage  to  the  stockholders,  it  shall  and  may  be  law- 
ful for  the  Chancellor  to  issue  an  injunction. 

It  is  manifest  from  the  answer  of  the  defendants,  that  this 
company  is  largely  in  debt,  and  has  uo  available  means,  nor 


348       RAWNSLEY  it  ol.  V.  TRENTON  MUT.  LIFE  INS.  CO.       [MAY 

credit,  to  enable  it  to  meet  its  engagements.  Its  ability  to 
pay,  depends  upon  the  ability  of  otlicrs,  who  are  its  debtors. 
These  debtors  refuse  to  pay,  and  insist  they  are  not  legally 
bound  to  do  S(l  So  tliat  this  company  is,  at  present,  deprived 
of  all  the  means  to  which  the  charter  seems  to  look  as  the 
available  fund,  to  meet  its  engagements.  Let  us  examine 
the  answer,  to  ascertain  the  actual  pecuniary  condition  of 
this  company. 

It  does  not  appear  by  tlio  answer,  but  the  contrary  is 
fairly  to  be  inferred  from  its  statements,  that  there  is,  at  this 
time,  one  doUar  in  the  treasury  of  the  company,  to  meet  its 
engagements.  Its  liabilities  are  large.  Its  creditors  have 
resorted  to  the  law,  and  brought  suits  against  it.  Judg- 
ments are  obtained,  and  tlie  company  has  had  recourse  to 
the  premium  notes,  and  to  an  assessment  upon  the  i)olicies. 
The  amounts  of  tlie  premium  notes,  and  the  ])olicy  assess- 
ment is  large  enough  to  pay  the  debts.  But  tliese  debtors 
refuse  to  pay,  and  tlie  answer  states,  that  this  failure  on  the 
part  of  the  members  to  fulfil  their  engagements,  has  brought 
them  into  (lifTiculty.  and  until  removed,  will  render  the  com- 
pany unable  to  pay  its  losses.  The  ability  of  the  company 
to  meet  its  demands,  depends  upon  the  ability  of  its  debtors, 
who  are  now  resisting  the  demands  made  against  them,  on 
the  ground  that,  at  law,  they  are  not  legally  liable.  This 
company,  then,  presents  the  unpromising  aspect,  of  being 
largely  in  debt — of  depending  upon  a  large  nuwiber  of 
debtors  for  its  ability  to  meet  its  liabilites — these  deinors. 
scattered  in  all  parts  of  the  country,  each  indebted  in  sitmH 
amounts,  and,  in  a  body,  making  one  common  cause  of  re- 
sistence  against  the  claims  made  upon  them  by  the  company. 
It  is  now  more  than  a  year  since  these  embarrassments  came 
upon  the  company,  and  since  it  was  ascertained  that  it  would 
be  necessary  to  look  to  the  premium  notes,  and  the  assess- 
ment against  the  policy  holders  for  relief;  yet  it  does  not 
appear  that  the  company  has  been  able  to  collect  a  dollar 
from  either  of  these  sources.  It  is  evident,  the  company 
cannot  resume  its  business  in  a  short  time,  with  safety  to  the 
public,  and  advantage  to  the  stockholders. 
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It  may  be  that  the  company  will  ultimately  pay  its  dclits; 
for,  if  the  premium  notes  and  assessment  should  fail,  the 
guarranty  capital  will,  in  all  probability,  bo  sufficient  to  dis- 
charge the  liabilities.  But  this  guarranty  constitutes  a  fund 
not  provided  by  the  charter.  It  is  insisted,  that  it  can  only 
be  resorted  to  after  the  other  resources  of  the  company  have 
failed  and  are  exhausted.  It  is  manifest,  from  the  whole 
case,  that  this  capital  ought  not  to  be  looked  upon  as  a  fund 
in  hand,  which  can  be  turned  to  account  at  any  moment.  It 
is  not  for  me  to  decide  now,  when,  or  in  what  manner,  or  to 
what  extent,  this  capital  can  be  resorted  to.  This  company 
is  now  embarrassed — it  cannot  meet  its  engagements — the 
fund  to  wliich  its  charter  gives  it  recourse,  under  such  cir- 
cumstances, is  withheld — it  has  not  a  dollar  at  its  command. 

What  is  the  plain  duty  of  the  court,  under  such  a  state  of 
things?  One  of  the  leading  objects  of  the  "  act  to  prevent 
frauds  by  incorporated  comjianies"  is,  to  secure  to  the  credi- 
tors of  the  insolvent  company,  an  equal  distribution  of  its 
assets.  Suppose  the  court  withdraws  its  hand  from  this 
company,  what  will  be  the  consequence  ?  It  will  go  on  and 
prefer  such  creditors  as  it  may  select,  and  ultimately,  if  not 
successful  in  collecting  its  debts,  its  other  creditors  must  be 
the  losers.  Situated  as  this  company  is,  have  not  its  credi- 
tors a  right  to  the  protection  of  the  court,  in  securing  to 
them  an  equal  distribution  of  its  assets? 

It  is  further  manifest,  from  the  facts  before  me,  that  this 
company  ought  not  to  be  permitted,  under  its  present  em- 
barrassments, to  resume  its  business  of  insuring.  It  is  true, 
it  appeal's,  that  it  is  not  the  intention  of  the  present  direc- 
tors to  do  so.  But  they  may  change  their  minds,  or  the 
present  directors  may  be  displaced  by  others.  The  safety  of 
the  public,  as  well  as  the  interest  of  the  stockholders,  de- 
mand the  security  which  this  court  only  can  give  them,  and 
which  the  legislature  has  provided. 

I  For  the  purpose  of  subjecting  the  company  to  the  salutary 
provisions  of  the  statute,  I  feel  bound  t)  declare  the  com- 
pany, in  the  contemplation  of  the  act  referred  to,  insolvent, 
and  to  ap  iv  to  it  such  provisions  of  that  act,  as  I  may  deem 
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advisable,  for  the  best  interest  of  all  concerned.  But  it 
does  not  follow,  that  receivers  should  be  appointed.  The 
act  declares,  that  it  shall  and  may  be  lawful  for  the  Court 
of  Chancery,  if  the  circumstances  of  the  case,  and  the  ends  of 
justice  require  it.  at  the  time  of  ordering  the  injunction,  to 
appoint  a  receiver  or  receivers. 

It  does  not  follow,  that  because  an  injunction  is  granted, 
receivers  should  be  appointed.  In  1  Greenes  Ch.  R,  178, 
Oakly  V.  The  Paterson  Bank,  Chancellor  Pennington  says, 
"  I  am  now  moved,  under  the  8th  section  of  the  aforesaid 
act,' to  appoint  receivers  to  take  charge  of  the  effects,  and 
wind  up  the  concerns  of  the  bank.  This  I  am  authorized  to 
do,  *  if  the  circumstances  of  the  case,  and  the  ends  of  justice 
require  it.'  This  authority  is  a  delicate  one  to  be  exercised. 
♦  *♦»**  "phe  effect  of  appointing  receivers,  is  to 
take  the  property  out  of  the  hands  and  control  of  those  per- 
sons to  whom  the  stockholdci-s  *****  have  con- 
fided it.  After  the  best  reflection  in  my  power  to  bestow  on 
the  subject,  I  have  come  to  the  conclusion,  that  receivers 
ought  not  to  be  appointed.  It  by  no  means  follows,  that 
becaase  an  injunction  is  granted,  receiver  should  be  ap- 
pointed.    They  are  independent  questions." 

The  protection  of  the  public  does  not  require  that,  in  this 
case,  receivers  should  be  appointed;  nor  is  this  course  ne- 
cessary for  the  interest  either  of  the  creditors  or  stock- 
holders. On  the  contrary,  it  appears  to  me,  that  no  one,  a 
stranger  to  the  extensive  business  of  the  company,  can  ad- 
vantageously wind  up  its  concerns.  Some  of  the  directois 
have  a  deep  interest  to  see  that  the  debts  of  the  company 
are  diligently  and  expeditiously  collected.  Self-interest 
will  prompt  them  to  energetic  measures  in  closing  its  affairs. 

The  management  being  left  in  the  hands  of  the  directors, 
they  will  hereafter  act  under  the  immediate  control  and 
direction  of  the  court.  They  will  be  enjoined  from  exer- 
cising any  of  the  franchises  of  the  company,  except  so  far  as 
may  be  necessary,  in  the  most  expeditious  and  economical 
manner,  to  collect  its  dues  and  pay  its  debts.  They  will  be 
required  from  time  to  time,  to  make  such  report,  as  will 
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keep  tlie  Chancellor  advised  of  the  condition  of  the  company, 
and  accomplish  the  ends  contemplated  by  the  act  of  the  leg- 
islature. 

It  was  urged,  as  a  strong  objection  against  leaving  the 
directors  in  the  management,  that  they,  or  some  of  them, 
had  been  guilty  of  gross  frauds.     If  there  was  any  evidence 
of  this,  it  would  be  a  sufficient  reason  for  their  immediate 
removal.     But  I  feel  bound  to  say,  that  after  a  very  careful 
examination  of  the  answer  put  in  by  the  president  and  trea- 
surer, that  any  charge  of  fraud,  made  by  the  bill,  has  been 
fully  and  fairly  met.     There  may  have  been  indiscretion  on 
the  part  of  the  directors,  but  there  is  nothing  in  this  case, 
taking  the  explanations  of  the  answer,  to  justify  the  charge 
of  fraud.     The  withdrawal  of  a  part  of  the  guarranty  capi- 
tal  is  satisfactorily  explained.     As   to   the   remuneration 
received  by  those  who  furnished  this  capital,  it  has  proved  a 
very  inadequate  premium  for  the  risk  they  ran.     The  indi- 
viduals whose  obligations  the  company  now  hold  for  fifty 
thousand  dollars,  it  is  not  pretended,  are  any  of  them  irre- 
sponsible for  the  amount  of  their  respective  engagements. 
This  capital  has  increased  the  security  of  the  creditors  of 
the  company,  and  as  far  as  the  stockholders  were  concerned 
they  made  no  objection  to  this  mode  of  the  company's  increas- 
ing their  business,  until  misfortune  overtook  the  company. 

Nor  do  I  consider  that  it  is  any  objection  to  the  present 
directors  continuing  in  the  management,  because  the  interest 
of  the  policy  holders  and  of  the  individuals  who  are  liable 
for  the  guarranty  capital  is  antagonistical.  The  policy 
holders  will  resist  the  payment  of  their  premium  notes  and 
assessments,  as  well  in  the  hands  of  a  receiver  of  this  court 
as  of  the  directors.  They  can  make  their  defence,  if  they 
have  any,  as  well  in  one  case  as  the  other.  That  they  will 
be  prosecuted  with  more  perseverence  ])y  the  directors,  is  a 
strong  argument  why  the  directors  should  not  be  disturbed. 
That  there  is  a  question  between  these  conflicting  interests, 
as  to  which  is  primarily  liable,  is  no  reason  why  the  direc- 
tors should  be  displaced.  That  question  will,  in  proper  time, 
be  settled  by  this  court.     As  soon  as  the  debts  due  the  com- 
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pany  arc  collected,  and  the  directorg  make  tlieir  report  of 
assets  ou  hand,  and  available,  and  the  dcl>ts  of  the  company 
are  ascertained,  there  will  be  a  distribution  of  the  fund 
among  the  creditors ;  so  that  in  this  way  the  issue  must  be 
made  as  to  how,  and  under  what  circumstances,  the  guarranty 
capital  is  to  be  made  liable. 

I  shall,  therefore,  make  an  order,  declaring  the  company 
insolvent,  under  the  act  entitled  *'  An  act  to  prevent  frauds 
by  incorporated  companies;"  and  I  shall  make  a  further  order, 
that  the  directors  lay  before  the  court,  on  or  before  the  first 
day  of  September  next,  under  the  oath  of  the  president  and 
treasurer,  *'  a  full  and  complete  inventory  of  all  the  estate, 
property,  and  effects  of  the  company ;  its  nature  and  proba- 
ble value,  and  an  account  of  all  the  debts  due  from  the 
said  company,  and  of  the  debts  due  to  it ;''  and  also  to  make 
report  of  their  proceedings  to  the  court  every  six  monthg 
thereafter.  These  are  the  duties  required  of  receivers  un-  - 
der  the  11th  section  of  the  act  referred  to. 

It  will  be  in  the  power  of  the  court,  at  anytime  hereafter* 
whenever  the  circumstances  of  the  case,  and  the  ends 
justice  require  it,  to  appoint  a  receiver  under  the  provisions 
the  act ;  and  whenever  any  such  collision  shall  occur,  betwe^^^^^^j 
such  of  the  directors  as  are  guarrantors  of  the  guarranu  —  -^y 
stock,  and  the  policy  holders,  or  the  individuals  who  h&^ — ^ 
given  premium  notes,  as  to  render  the  discharge  of  the  dnt" 
imposed  upon  the  directors  by  the  court,  incompatible  w —  i  ti^ 

the  rights  of  others  interested  in  the  company,  it  will  b^ 

time  enough  for  the  court  to  interpose.     I  do  not  appreh^^^^^iH/ 
any  such  collision. 


-^ve 
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William  Wisham  and  Jacob  S.  Kay  v.  Nathaniel 

LiPPINCOTT  AND  OTHERS. 

•A  Joint  creditor  caDoot  be  compelled  in  equity  to  proceed  against  the  joint  estate,  ■ 
t>«fore  resorting  to  the  separate  estate  of  an  individual  member  of  the  firm^lbj   i 
t.He  partner  whose  separata  estate  is  resorted  to^   This  would  be  inconsistent 
"^Hh  the  well  established  principle  that  a  partnership  contract  is  several  as  well 

i^'hcre,  on  an  application  to  dissolve  an   injunction,  it  appeared  that  the  de- 
-f^Biidants  who  had  answered,  denied  the  fraud  charged  in  the  bill,  but  other 
^^fendants,   more  deeply  interested  in  getting  the  injunction  dissolved)  re- 
■stained  silent,  the  court  would  not  grant  the  motion.     The  complainanta  were 
^sa  titled  to  the  answer  of  the  other  defendants. 
^<D     principle  that  "  the  separate  creditors  of  each  partner  arc  entitled  to  be  first  I 
»^id  oat  of  the  separate  effects  of  their  debtor,  before  the  partnership  creditors   \ 


claim  anything,"  cannot  apply  to  creditora  who  have  secared  their  debti  J 
-?>y  judgment  and  execution  liens. 
^^  correctness  of  the  principle,  as  a  general  rule,  doubted. 

Alotion  to  dissolve  injunction  on  bill  and  answer. 

2bf  essrs.  Dudley  and  Dayton  for  motion. 

Aelr.  Browning  contra. 

The  Chancellor.     This   bill   is  exhibited  by  William 

isham,  a  partner  of  some  of  the  defendants  in  the  suit,  and 

«Jacob  S.  Kay,  a  separate  creditor  of  Wisham.     The  de- 

idants  are,  some  of  them,  the  partners  of  Wisham,  and  the 

ore  are  the  creditors  of  the  firm. 

""he  partners  own  several  tracts  of  land  in  thg  county  of 
"lington.     John  VVinship  recovered  a  judgment  in  the  Sa- 
me Court  aq:ainst  the  firm,  and  caused  execution  to  be 
cd  thereon,  and  a  levy  to  be  made  on  the  said  real  estate 
le  county  of  Burlinficton.     William  Wisham  is  the  owner 
onsiderable  real  estate  in  the  county  of  Camden,  in  his 
right,  which  he  conveyed   to  the  other  complainant, 
to  secure  a  debt  he  owed  him ;  and  at  the  time  of  such 
^jrance  took   from  Kay  an  agreement  to  reconvey  the 
Hy  when  the  debt  should  be  satisfied. 
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The  bill  alleges,  that  tlie  partnership  property  which  is 
levied  on  is  suflicient  to  pay  Winship's  judgment,  and  that 
for  the  purpose  of  raising  the  debts  of  Wisham^s  individual 
property,  and  to  embarrass  and  overreach  him,  Winship  had 
been  induced,  by  the  other  partners,  to  have  issued,  on  his 
judgment,  a  testatum  Ji.  fa.  into  the  county  of  Camden, 
and  a  levy  to  be  made  on  Wisham^s  real  estate  there.  The 
prayer  of  the  bill  is,  that  the  sheriff  of  Camden  may  be  re- 
strained from  making  sale  of  the  real  estate  in  the  county  of^ 
Camden,  and  the  partners  be  decreed  to  account  for  the  -5 
partnership  concerns,  &c. 

On  filing  the  bill,  an  injunction  was  issued.     The  judg — - 
ment  creditors  have  not  answered.     The  other  defendau 
have,  and  relying  on  their  answers,  now  move  for  a  dissol 
tion  of  the  injunction. 

/  The  complainants  rely  upon  the  principle,  that  a  joii 
creditor  may  be  compelled,  in  equity,  to  proceed  against 
joint  estate,  before  he  will  be  permitted  to  resort  to  tLr 
separate  estate  of  an  individual  member  of  the  firm.     Ask.       ^ 
igeneral  rule,  he  cannot  be  compelled  to  do  so,  by  the  partr*-  ^r 
/whose  separate  estate  is  resorted  to.     Tliis  would  be  incc:^  n- 
/  sistent  with  the  principle,  now  well  established,  that  a  p3-  ^»"*- 
Xnership  contract  is  several,  as  well  as  joint. 

In  Wilkinson  v.  Henderson,  (1  Mylne  Sr  Keene,  582,)  inci*-  * 
suit  by  a  joint  creditor,  against  the  representatives  o^^J' 
deceased  partner,  and  the  surviving  partner,  the  plais^^   ^™ 
was  held  to  be  entitled  to  satisfaction  out  of  the  asseti'^^* 
the  deceased  partner,  though  it  was  not  proved  that  the  ^^      ^^' 
viving  partner  was  insolvent.     On  behalf  of  the  execu*^       ^^ 
of  the  deceased  partner,  it  was  insisted,  that  the  equities  ss=r   » )° 
respect  of  creditors,  were,  that  joint  debts  should  be  se*'     ^^ 
fied  out  of  the  joint  estate,  and  that  the  separate  estatc?^^^ 
the  partners  should  not  be  liable  to  the  demands  of      ^^     .  x 
creditors,  until  tlie  insufficiency  or  insolvency  of  the  jc>^  '^^ 
estate  was  established.     In  answer,  the  principle  was  rel^^ 

upon,  **that  all  contracts  with  partners  are  joint  and  s^      ^ 

ral."    The  master  of  the  rolls  decided,  that  the  plaintiff  -^^*^ 
entitled  to  a  decree  for  the  benefit  of  himself,  and  all  ot;^"-''^ 
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joint  creditors,  out  of  tlie  asrJCts  of  the  deceased  partner, 
and  that  the  creditors  were  not  compelled  to  pursue  the  sur- 
viving partner,  in  the  first  instance.  {See  also  note  1  Story j 
§  676.) 

Now,  it  is  manifest,  that  the  remedy  of  a  joint  creditor 
cannot  be  less  circumscribed  against  the  estate  of  a  living! 
than  of  a  deceased  member  of  the  firm.     If  a  court  of  equity\ 
^vill  lend  its  aid  to  a  creditor  of  the  firm,  to  collect  his  debt 
rfrom  the  representative  of  a  deceased  partner,  without  cpm- 
;j3elling  him,  in  the  first  instance,  to  pursue  the  surviving 
^j^artners;  much  less  will  it  interfere  with  such  a  creditor 
-«!*-ho  has  a  lien  for  his  debt  upon  the  separate  estate  of  a 
j::>Artner  living,  and  compel  him  first  to  exhaust  the  partner- 
is  liip  assets.     As  was  remarked,  by  counsel  in  tlie  case  of 
"VVilkinson  and  Henderson,   no  prejudice  can  accrue  to  the 
9<3parate  partner,  by  holding  that  the  creditor  has  a  right  to 
c?ome  upon  his  estate,  in  the  first  instance,  for  satisfaction  of 
1b.  ■  s  demands,  for,  if  the  other  partners  be  solvent,  the  part- 
ner r  whose  estate  is  taken,  will  have  a  remedy  over,  accord- 
ing to  the  subsisting  equities;  and  if  the  other  partners  be 
ii^i^olvent,  then  the  estate  of  the  partner  pursued,  is  liable 
to    make  full  satisfaction  to  the  creditor. 

"Wisham,  then,  is  not  entitled  to  maintain  this  bill,  upon 

"^ti^  principle  that  a  partner  can  compel  a  partnersliip  crcdi- 

*^ox*  first  to  resort  to  the  partnership  estate.     He  must  show 

®^>ixie  other  ground  of  equity,  before  the  court  will  interfere. 

^o  alleges  fraud — he  charges  that  his  copartners,  and  their 

^**^ciitors,  have  fraudulently  combined  to  dofrauJ  him.    This 

^■>n.rge  the  defendants,  who  have  answered,  deny.     But,  on 

^boir  answer,  I  ought  not  to  dissolve  the  injunction.     The 

^^^plainants  are  entitled  to  tlie  answers  of  the  otlier  de- 

^■^nclants.     Their  silence  gives  color  to  the  charge.     They 

^^*^  the  most  deeply  interested  in  getting  this  injunction  dis- 

^olved:  and  if  they  are  entirely  free  from  tlie  cliarges  made 

Against  them,  it  is  a  reasonable  expectation  tliat  they  would 

^^ve  promptly  answered  the  bill.     There  is  another  ground 

^*  equity.     The  creditor  has  actually  seized  uf^on  two  funds \ 

^^^  the  payment  of  his  debt.     The  complainants  say,  tliat  ^ 


the  manner  in  which  he  has  pursued  his  remedy  against    ite 
two  funds,  makes  it  equitable   that  he  should  exhaust   the 
fund   helon::ng   to   the  joint   estate   first:   because,   1:1. poQ 
it  there  are  no  other  liens,  and  it  is  sufilcient  to  pay*  the 
debt. 
As  to  the  rights  of  the  complainant,  Kay.  who  is  a  s^cpa- 
'  rate  creditor  of  Wisham.     It  is  insisted,  that  he  is  ent-itJed 
to  be  first  paid  out  of  the  effects  of  his  debtor,  before?    the 
joint  credit  r  of  the  firm  can  claim  any  thing.     Tliis  \^<3uld 
scorn  to  1)0  in  conformity  to  the  principle  stated  in  1  S^^y* 
§  675,  that  'Hhc  separate  creditors  of  each  partner  av<^  ^°" 
titled  to  be  fii*st  i)aid  out  of  the  separate  effects  of  their 
debtor,   before   the    partnership   creditors   can   claim     ^^X 
thing."     But  tliis  ])rinciple  cannot  apply  to  creditors    ^^"^ 
have  secured  their  debts  by  judgment  and  executi()n  Ii<3n8, 
and  occupying  the  relative  position  of  the  parties  in    th^^^ 
8uit.     If  so,  it  utterly  annuls  and  destroys  the  princip*® 
before  stated,  that  every  partnershij)  debt  is  joint  and  i^<^'^'^ 
val.     T  doubt  very  much  its  correctness,  as  a  general  ri^^*' 
A  Court  of  Chancerv  mav.  undoubtedlv,  where  the  equi^^*^ 
between  the   partners  are   to  be  adjusted,  and  where    ^^^ 
assets  are  before   the  court,  and  the  court  called  upon     ^^ 
marshal  them,  apply  such  a  rule.     Story,  §  6TG,  7iofe  1,  sU.Vp' 
'*  If  the   true  doctrine    be,  that   a  partnership  contract,     ^- 
several,  as  well  as  joint,  then  there  seems  no  ground  to  ni^*^ 
any  difference  whatsoever,  in  any  case   l>etween  joint   ^^ 
several   creditors,  as  to  j>ayment  oui  of  joint  or  sopai'^^^; 
assets."'     ile  adds,  "  This  is  now  the  established  doctrii**-*' 
I  hav(*  no  hesitation  in  saying,  that  when  a  joint  creditoi*  ^ 
tlio  firm  Ikis  a  judgment,  and  execution  levied  upon  the  sC^Vf' 
rate  effects  of  one  of  the  partners,  this  court  ought  not*  ^ 
mere  compliance  with   any  sui'h   rule,  as   that   the  sepa*'^ V, 
creditors  of  cmiIi  partner  are  entitled  U)  be  first  paid  ou^:  ^ 
the  separate  eftV^cts  of  their  debtiu*  before  the  partnci"^^"^*^ 
creditors  can  claim  any  thing,  interfere  with  such  execut*^  * 
either  on  the  application  of  any  one  of  the  partners,  or   **  ^ 
creditor  of  the  firm,  or  separate  creJitor  of  any  of  its  n>* 
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bave  remarked  already,  there  is,  in  this  case,  some- 
asides  the  application  of  such  a  rule,  entitling  the 
lants  to  the  interference  of  the  court, 
lotion  to  dissolve  is  denied. 
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Henry  McCall,  Jr.  v.  John  Yard  and  others. 

In  a  bill  to  foroilo.^e  a  mortgage,  the  right<i  of  nil  incumbrancers  at  the  commence- 
mont  of  the  suit,  uut  made  parties,  arc  not  bound,  or  affected  by  the  decree. 

If  the  first  mortgagee  brings  a  bill  to  foreclose  against  the  mortgagor,  and  obtains 
A  decree,  without  making  sub.->equent  incumbrancers  parties,  their  rights  are  not 
foreclosed.  And  their  remedies  still  remain  against  a  purchaser,  clttiming  on- 
dor  the  decree.     {Canhy  v.  Jtidijwayy  October  term,  1826.) 

On  motion  to  dissolve  injuction  upon  answer. 

W.  Halsfed  for  motion. 

Beasley  and  P.  D.  Vroom  contra. 

The  Chancellor.  I  assume,  that  the  deed  from  Glent- 
worth  and  wife  to  Wain,  of  the  1st  January,  1831,  embraces 
the  land  in  controversy.  Although  tliis  was  denied  by  the 
complainant's  counsel  on  the  argument,  it  is  not  made  a 
question  by  the  j)lcadings,  and  for  the  purposes  of  this  mo- 
tion should  be  considered  as  conceded. 

The  defendant  claims  title  tlirough  Elizabeth  Marshall,  by 
virtue  of  two  mortgages  executed  to  her  by  Glentworth  and 
^ifo—one  dated  October  20,  1829  ;  the  other  July  14,  1827. 

Elizabeth  Marshall  assigned  her  mortgages  to  "  The  Tren- 
ton Banking  Company."  The  bank  filed  a  bill  for  the 
foreclosure  and  sale  of  the  mortgaged  premises.  The  only 
parties  defendants,  were  the  devisees  and  heirs  at  law,  of 
the  mortgagor.  A  decree  for  sale  was  made  April  8,  1834, 
and  *'  The  Trenton  Banking  Company'^  purchased  the  pro- 
perty'at  the  sherifF's  sale,  under  that  decree.  By  sundrj^^ 
mesne  conveyances,  under  this  purchaser,  the  defendan  ^ 
derived  his  title  to  the  property. 

The  complainant,  who  holds  under  the  deed  to  Wain  <^^o1 
1831 — who  was  not  made  a  party  to  the  suit  in  chancery,  ai 
who,  it  is  admitted,  is  in  possessson,  files  his  bill  and  ass^ 
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that  the  rights  of  Wain,  which  he  alleges  were  not  foreclosed 
or  interfered  with  by  the  proceedings  in  chancery,  may  be 
ascertained  and  established;  the  complainant  tendering  him- 
self ready  to  redeem,  or  submit  to  such  term?,  for  the  pur- 
pose of  securing  his  rights,  as  the  court  may  deem  equitable 
and  just.  He  asks  that  the  defendant,  in  the  meantime,  may 
be  restrained  from  prosecuting  against  him  a  suit  at  law,  for 
the  injury  done  by  the  complainant's  using  and  occupying  the 
land,  by  overflowing  it  with  the  back  water  from  his  mill 
pond. 

These  are  the  outlines  of  the  case.  The  defendant  meets 
the  complainant  at  its  threshold,  by  denying  that  the  com- 
plainant has  any  rights.  It  is  insisted,  that  the  decree  in 
chancery  foreclosed  and  barred  all  the  rights  which  the  com- 
plainant now  sets  up,  and  that  it  was  not  necessary  to  make 
Wain  a  party  to  the  suit,  because  the  conveyance  from 
Glentworth  and  wife  to  him,  was  subsequent  to  the  mortgage 
upon  which  the  suit  in  equity  was  instituted. 

I  do  not  consider  this  an  open  question  in  New  Jersey. 
It  received  a  most  thorough  investigation  by  tlie  late  Chan- 
cellor Williamson,  in  the  case  of  Canhy  v,  Ridgway,  October 
term,  1826.      Ridgway,  the  holder  of  the  firsi.  mortgage, 
filed  his  bill  to  foreclose,  &c.,  but  did  not  make  Canby,  who 
held  a  second  mortgage,  a  party.    The  Chancellor  says : 
"From  an  attentive  examination  of  the  authorities,  and  of 
the  correct  practice  of  the  court,  I  am  satisfied  that  it  was  the 
duty  of  Ridgway,  in  order  to  have  made  his  decree  effectual 
against  the  complainant,  and  the  other  incumbrancei^s,  to 
have  made  them  parties  to  his  bill.    The  rule  ha,s  been  long 
and  conclusively  settled,  that  in  a  bill  to  foreclose  a  mort- 
gage, the  rights  of  all  incumbrancers  at  the  commencement 
of  the  suit,  not  made  parties,  are  not  barred  or  affected  by 
the  decree."    After  reviewing  a  great  number  of  authori- 
ties, the  Chancellor  concludes :  "  If  the  first  mortgagee  brings 
^  bill  to  foreclose  against  the  mortgagor,  and  obtains  a  de- 
Oree,  without  making  subsequent   incumbrancers   i)arties, 
"their  rights  are  not   foreclosed,   and   their   remedies   still 
^X'cmain  against  a  purchaser  claiming  under  the  decree."    On 
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appeal  to  the  the  Court  of  Errors,  this  decision  was  affirmed 
in  May  term,  1829. 

What  the  complainant's  particular  equities  are  in  this  case 
—or  whether  he  is  entitled  to  a  decree  in  his  favor,  are 
matters  which  I  am  not  now  called  upon  to  decide.  There 
are  many  facts  and  circumstances  involved  in  the  case,  which 
may  very  materially  aflfect  these  questions,  and  which,  upon 
the  motion  now  before  me  to  dissolve  the  injunction,  I  do 
not  feel  myself  called  upon  to  examine. 

The  rights  which  the  comi)lainant  asks  the  court  to  pro- 
tect, were  not  foreclosed  by  the  decree  under  which  the  de- 
fendant claims.  Those  rights  can  only  be  ascertained  and 
established  here.  He  has  sought  the  proper  tribunal  for  pro- 
tection, and  he  ought  not  to  be  disturbed  in  his  possession  by 
the  defendant,  until  the  equities  of  the  parties  are  settled. 
Should  the  final  decree  be  against  the  comi)lainaut,  it  will 
settle  the  controversy  at  law.  He  admits,  that  he  backs  the 
water  on  the  land.  If  he  cannot  1)0  protected  in  doing  so, 
by  the  equity  he  sets  up  here,  he  has  no  further  defence  to 
the  suit. 

The  motion  is  denied  without  costs. 
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Between  Jacob  Hinchman,  complainant,  and  Ellen 
Stiles  and  others,  defendants. 

le  principle  is  well  Bettled,  that  a  widow  is  entitled  to  her  dower  in  an  O'luity  of 
redemption. 

l&nd  is  sold  under  a  prior  mortgage,  in  which  the  wife  joined,  and  the  husband 
is  dead  at  the  time  of  forecloi<ure  and  sale,  the  court  will  protect  the  widow'n 
thirds  to  the  surpInF,  against  a  mortgagee  whose  mortgage  s^hc  di<1  not  unite 
with  her  husband  in  executing. 
S  vt  a  second  mortgage  cannot  be  postponed  to  a  third ;  it  doe.-?  not  lose  its  priority 
from  the  mere  fact  that  the  wife  did  not  fign  it.  The  husbanil  has  the  right  to 
mortgage  his  interest  in  the  land,  without  hip  wife's  consent,  and  a  third  niort- 
j^age  can  derive  no  superiority  on  that  interest  to  the  second  mortgage.  beo.auHo 
lie  has  procured  a  lion  on  the  further  rights  of  the  wife. 

This  was  a  bill  to  foreclose,  filed  by  the  complaiiiaiit, 
A-ngust  6th,  1852.  The  cause  was  set  down  for  hoarini*;, 
a  j>on  the  bill,  and  the  answer  filed  by  Ellen  Stile?. 

Teneyck  for  complainant. 

Dudley  for  defendants. 

The  Chancellor.  David  Stiles,  before  his  marriaire  with 
-^llen  Stiles,  one  of  the  defendants,  on  the  fifth  of  March, 
■^^49,  made  and  executed  a  mortgage  to  Benjamin  H.  Lip- 
piQcott,  on  a  tract  of  land  in  the  county  of  Burlington,  to 
secure  a  debt  of  one  hundred  and  forty-four  dollars.  This 
^^'•tgage  was  afterwards  assigned  to  the  trustees  of  Griffith 
7*^-  Itoberts,  who  now  hold  the  same,  and  who  are  defendants 
^^  this  suit. 

^  ^n  the  24th  day  of  April,  1849,  which  was  after  his  mar- 
^^^^  with  the  said  defendant  Ellen,  David  Stiles  made  and 
^Xecnted  a  mortgage  to  the  defendant,  Rebecca  Slim,  to  se- 
^^e  a  debt  of  four  hundred  dollars.  Ellen,  his  wife,  did 
^^^  join  in  this  mortgage.  It  did  not  cover  the  lot  mort- 
K^ed  to  Lippincott,  but  was  on  a  tract  of  land  adjoining 
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On  the  first  day  of  April,  1850,  David  Stiles,  and  Ellen 
his  wife,  mortgaged  to  the  complainant  both  tracts  of  land 
Cinbraced  in  Lippincott's  and  Rebecca  Slim's  mortgages,  to 
secure  a  debt  of  one  thousand  dollars. 

The  bill  is  filed  on  this  third  mortgage.  David  Stiles  is 
dead.  His  widow,  Ellen,  is  made  a  defendant,  and  has  an- 
swered the  bill.  The  other  mortgagees  above  named  are 
also  made  parties,  and  several  judgment  creditors  whose 
lien°  are  subsequent  to  the  mortgages. 

The  widow  has  no  rights  to  be  protected  as  against  the 
first  and  third  mortgages.  The  first  was  executed  before 
her  marriage  with  the  mortgagor ;  and  in  the  execution  of  the 
third,  she  joined  with  her  husband,  in  the  manner  prescribed 
by  the  statute.  But  as  against  the  mortgage  second  in 
priority,  which  was  not  signed  by  her,  she  insists  her  dower 
right  is  to  be  protected. 

The  principle  is  well  settled  in  New  Jersey,  and  I  believe, 
very  generally  in  American  courts,  that  a  widow  is  entitled 
to  her  dower  in  an  equity  of  redemption.  A  court  of  equity 
will  always  protect  her  rights,  and  not  allow  them  to  be  de- 
feated by  any  technical  rules.  If  she  has  an  interest  in  tl&e 
premises,  and  has  not  mortgaged  it,  the  mortgagee  has  lao 
right  to  appropriate  it  to  pay  his  debt.  If  the  land  is  sold 
under  a  prior  mortgage,  in  which  the  wife  joined,  and  fcli^ 
husband  is  dead  at  the  time  of  foreclosure  and  sale,  t^* 
court  will  protect  the  widow^s  thirds  to  the  surplus,  agaix^^ 
a  mortgagee  whose  mortgage  she  dia  not  unite  with  her  h."**^ 
band  in  executing.  In  Titus  v.  Keilson  and  others,  5  Jok'P''^ 
Ch.  R.  452,  the  wife  of  the  mortgagor  joined  in  a  mortg£B-^^ 
in  fee ;  the  mortgagor  afterwards  executed  a  second  mo^^ 
gage.,  in  which  the  wife  refused  to  join.  A  bill  was  filed  ^^^ 
the  lirst  mortgD.re.  and  a  decree  made  for  sale,  but  beCc^^ 
sale  the  mortgagoi  died.  The  widow  filed  her  petiti^^^ 
and  it  was  held,  that  she  was  entitled  to  her  dower  ou"*^  ^ 
the  surplus  proceeds  remaining,  after  the  first  mortg-^"^ 
d  M  was  satisfied.  The  principle  is  recognized  in  Tabt^ 
Tab\,  1  Johns.  Ch.  R.  45 ;  Hawlei/  v.  Bradford,  9  Paige  fc*^ 
Bell  V.  The  Mayo^r,  ^c,  of  Mw  York,  10  Paige  49;  Hm^^^ 
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kornt  V.  Hartshorne^  1  Greenes  Ch,  349 ;  besides  which,  nu- 
merous other  authorities  might  be  cited. 

The  difficulty  in  this  case  is  here.  The  bill  is  filed  by  the 
third  mortgagee.  It  is  the  intervening  mortgage — the  se- 
cond mortgage — that  was  not  executed  by  the  widow.  The 
widow,  by  her  answer,  insists,  that  the  first  and  third  mort- 
gages are  first  to  be  paid,  and  that  after  her  costs  are  paid 
out  of  the  surplus,  the  second  mortgagee  must  take  two- 
thirds  of  the  residue,  and  the  one-third  must  be  invested 
for  her  benefit.  And  so  her  counsel  contended  on  the 
argument  But  on  what  principle  can  the  second  mort- 
gage be  postponed  to  the  third?  It  does  not  lose  its  pri- 
ority of  payment,  from  the  mere  fact  that  the  wife  did  not 
^gn  it.  The  husband  had  the  right  to  mortgage  his  interest 
in  the  land  without  his  wife's  consent,  and  a  third  mort- 
gagee can  derive  no  superiority  over  that  interest  to  the 
second  mortgagee,  because  he  has  procured  a  lien  upon  the 
further  rights  of  the  wife. 

The  amount  due  on  the  first  mortgage,  together  with  that 
mortgagee's  costs,  must  be  first  paid  out  of  the  proceeds  of 
the  lot  which  the  mortgage  covers.     If  there  is  more  than 
sufficient  for  that  purpose,  the  residue,  or  so  much  thereof  as 
i  necessary,  must  be  appropriated  to  pay,  first,  the  third 
mortgagee's  costs,  and  then  his  mortgage.     If  the  proceeds 
of  the  sale  of  the  one  lot  pays  off"  the  first  and  third  mort- 
gages, there  is  no  difficulty.    Out  of  the  proceeds  of  the  other 
lot,  the  widow's  costs  of  this  suit  must  first  be  paid,  and  one- 
third  of  the  residue  must  be  invested  so  that  she  may  re- 
ceive  the  interest  during  her  life.     The  balance  goes  to 
pay  the  second  mortgage,  and  if  not  sufficient  for  the  pur- 
pose, the  mortgagee,  at  tlie  death  of  the  widow,  will  be 
entitled  to  the  principal  invested  for  the  widow's  benefit,  or 
^  much  of  it  as  will  be  required  to  satisfy  his  claim.     But 
suppose  the  third  mortgage  is  not  paid  by  the  proceeds  of 
the  sale  of  the  first  lot,  how  then  are  the  rights  between 
the  second  mortgagee  and  the  widow  to  be  settled,  consis- 
tent with  the  rights  of  the  third  mortgagee?     The  second 
**iortgagee  says,  "  I  am  willing  the  widow's  costs  should  be 
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paid  out  of  the  fund.  I  will  take  two-tbirds  of  the  surplus, 
and  the  other  third  must  be  invested  for  the  widow's  benefit 
during  her  Ufe."  But  to  this,  the  third  mortgagee  objects. 
His  mortgage  covers  all  the  widow's  interest  in  the  fund, 
and  her  costs  cannot  be  paid  out  of  the  fund,  nor  can  an 
investment  of  any  part  of  it  be  made  for  her  benefit,  until 
the  third  mortgage  is  discharged.  Nor  can  the  third  mort- 
gagee claim  any  of  the  fund  until  the  prior  incumbrance  (the 
second  mortgage)  is  discharged.  There  is  no  question  in 
litigation  between  the  second  and  third  mortgagees.  They 
make  no  point  in  the  case. 

The  mortgages  must  be  paid  according  to  their  priority. 
Should  there  be  a  surplus  after  paying  all  the  mortgages, 
the  widow,  perhaps,  may  claim  something  more  than  the 
one-third  of  the  surplus.  She  may  he  entitled  to  her  costs, 
and  to  have  the  amount  of  her  interest  in  the  fund,  which 
went  to  pay  the  second  mortgage,  first  deducted,  and  also  to 
have  the  one-third  of  tlie  balance.  But  I  have  not  well 
considered  this  point.  When  the  property  comes  to  be  sold 
it  may  be  unnecessary  to  do  so. 

Let  a  master  state  the  accounts,  and  let  there  be  a  decree 
for  sale,  directing  the  lot  eml>raced  in  the  first  mortgage  tc^ 
be  first  sold,  and  out  of  the  proceeds  let  the  first  mortgagee's 
costs  and  tlie  amount  due  him  be  paid;  and  the  residue,  if 
liny,  be  appropriated,  first,  to  pay  the  third  mortgagee's  costs, 
and  then  the  amount  due  on  his  mortgage.  Let  the  proceeds 
of  the  sale  of  the  other  lot  be  brought  into  court,  subject  to 
further  directions. 
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Peter  A.  Johnson  v.  James  Tuttle  and  others. 

Tho  fact  that  a  judgment  was  allowed  to  stand  open  for  twenty-fuur  years,  when 
the  creditor  had  ander  exeeation,  and  within  his  roach,  property  ample  to  pay 
the  judgment,  is  not  conclusive  that  it  was  satisfied ;  the  indulgence  may  be 
explained. 

VThen  called  npon  by  a  bona  fide  purchaser  or  mortgagee,  a  creditor  must  account 
for  personal  property  he  has  levied  upon  ;  he  must  show  that  it  did  not  go  to 
pay  his  judgment.     Tho  presumption  of  law  is  that  it  did. 

This  was  a  bill  exhibited  against  the  executors  of  Jacob 
Gray,  who  was  a  judgment  creditor  of  James  Tuttle  and 
others,  defendants,  to  forclosc  their  rights,  and  to  sell  the 
mortgaged  premises. 

The  cause  was  put  down  for  hearing  on  the  bill,  answer, 
replications,  and  proofs. 

The  state  of  the  case  sufficiently  appears  in  the  opinion 
-of  the  Chancellor. 

J.  ./.  Sco/ield  and  P.  D,  Vroom  for  the  complainant. 

A.  Whitehead  and  W.  L.  Dayton  for  the  judgment  cred- 
i  tor?. 

The  Chanckllor.  The  complainant  holds  two  mortgages 
■'tiade  and  executed  by  James  Tuttle  and  wife. 

On  the  26th  of  May,  1 834,  James  Tuttle  was  indebted  to 
the  complainant  in  the  sum  of  twelve  hundred  and  fifty  dol- 
lars. For  this  amount,  Tuttle  gave  the  complainant  his 
promissory  note  of  that  date,  endorsed  by  Noadiah  P. 
Thomas,  Joseph  Bleything,  and  Charles  Ford.  To  secure 
its  payment,  he  and  his  wife  executed  a  mortgage  upon  lands 
ill  Morris  county,  to  one  of  the  endorsers,  Noadiah  Thomas ; 
and  Thomas  assigned  it  to  the  complainant. 

On  the  10th  of  December,  1839,  Tuttle,  in  order  further 
"^o  secure  the  amount  due  on  the  said  note,  with  his  wife  ex- 
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ecated  another  mortgage  to  the  complainant  upon  othe  «,  land 
in  the  county  of  Morris. 

On  the  20th  of  December,  1821,  Jacob  Gray  recovered  a 
judgment,  in  the  Inferior  Court  of  Common  Pleas  of  the 
county  of  Morris,  against  James  Tuttle,  for  the  sum  of  two 
thousand  three  hundred  and  two  dollars  and  seventy-two 
cents,  besides  costs.  Since  then.  Gray  has  deceased.  The 
complainant  has  exliibited  this  bill  against  Gray's  executors, 
and  others,  defendants  in  the  suit,  to  foreclose  their  rights, 
and  to  sell  the  mortgaged  premises  to  pay  his  debt.  The  con- 
test is  in  reference  to  this  judgment.  The  complainant  in- 
sists, the  judgment  has  been  satisfied. 

The  complainant  alleges,  that  the  age  of  the  judgment,  in 
connection  with  the  fact  that  it  was  allowed  to  stand  open 
for  twenty-four  years,  when  the  creditor  had  under  execution, 
and  within  his  reach,  property  ample  to  pay  the  judgment, 
is  evidence  that  it  was  in  some  way  satisfied  between  the 
parties.  And  some  other  circumstances  are  urged,  to  show 
that  the  court  ought  to  come  to  this  conclusion. 

The  indulgence,  which  was  shown  by  Gray  to  Tuttle,  is 
explained.    There  was  a  family  connection  between  them — 
their  wives  being  sisters.    The  terms  on  which  they  lived 
and  their  business  relations  with  each  other,  are  sufficient  to 
account  for  the  fact  of  much  leniency,  and  indulgence  on 
the  part  of  Mr.  Gray.    But  the  executors  show,  by  the  deal- 
ings and  settlements  between  Tuttle  and  Gray,  and  between 
Tuttle  and  themselves,  as  well  as  by  the  declarations  of  Tat- 
tle, and  numerous  letters  written  by  him,  that  Tuttle,  up  to  ^^ 
the  time  of  his  death,  which  occurred  after  the  the  bill  waft, 
filed,  considered  and  dealt  with  the  judgment  as  open  and 
unsatisfied.    The  complainant  insists,  that  the  declarations  of 
Tuttle,  and  his  letters  are  not  admissible  as  evidence  agaioBt 
the  complainant.    The  rule  that  a  party  cannot  offer  his  o^W 
declarations  as  evidence  is  not  applicable.    Tuttle  and  Gr^J 
are  brought  into  this  suit,  as  well  adverse  to  eadi  otb^^ 
as  to  the  complainant.    The  rights,  which  Gray  is  call^ 
upon  to  establish,  are  adverse  to  Tuttle's.    When  Grajr  ^ 
called  upon  to  establish  his  judgment  against  Tuttle,  Tntfl^'^ 
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declarations  are. competent  for  the  purpose.  Such  declara- 
tions are  not  in  favor  of  the  party  making  them,  but  against 
his  interest  There  is  no  allegation  in  the  bill  of  collusion, 
nor  is  there  any  evidence  to  excite  the  suspicion  that  the 
judgment  was  kept  on  foot  to  defeat  the  complainant,  or  for 
any  other  unlawful  purpose. 

It  is  shown  that  numerous  payments  were  made  on  the 
judgment  in  large  and  small  sums,  from  time  to  time,  in 
money  and  otherwise.  Questions  were  .raised  en  the  argu- 
ment, as  to  the  admissibility  of  some  of  the  evidence,  on  both 
sides,  in  reference  to  these  payments,  as  well  as  to  the  effect 
and  suflSciency  of  it.  The  complainant  insists,  that  the  pay- 
ments actually  proved  show  the  judgment  paid.  But  all 
these  questions  will  more  properly  and  fairly  come  up  before 
the  master  upon  a  reference. 

There  is  one  matter,  however,  connected  with  taking  the 
accounts,  which  I  consider,  it  is  proper  I  should  decide 
now. 

In  the  year  1821,  an  execution  was  taken  out  on  this 
judgment,  and  by  virtue  of  it,  the  sheriff  levied  upon  certain 
personal  property  belonging  to  the  defendant.  From  the 
pleadings  in  the  cause,  as  well  as  the  evidence,  I  am  satis- 
fied, that  both  by  the  rules  of  law  and  equity,  the  personal 
property  so  levied  upon,  was,  pro  tanto,  a  payment  upon  the 
judgment. 

If  the  property  so  levied  upon  had  been  of  sufficient  value 
to  satisfy  the  judgment,  and  so  charged  in  the  bill  and  not 
denied,  I  should  have  declared  the  judgment  satisfied  as  re- 
spects the  complainant's  mortgages.  In  Wood  v,  Toney^  6 
Wend.  562,  a  perpetual  stay  of  execution  was  ordered  on 
the  application  of  a  bona  fide  purchaser  of  lands  bound  by 
judgment,  where  it  appeared  that  an  execution  had  been  issued 
and  personal  property  of  the  defendant  in  the  execution 
levied  upon  to  an  amount  sufficient  to  satisfy  the  judgment. 
On  a  previous  application,  on  behalf  of  the  defendant  in 
Execution,  tlie  court  had,  under  the  circumstances  of  the 
Case,  refused  to  set  the  execution  aside.  The  plaintiff  in 
tie  judgment,  or  his  assignee,  had  ordered  a  stay  on  the 
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execution,  and  the  property  had  been  left  in  the  hands  of 
the  defendant.  Without  saying  that  this  court  will  lay  it  down 
as  a  rule,  that  where  a  judgment  creditor  has  levied  upon 
personal  property  suflScient  to  pay  his  judgment,  he  may  not 
relinquish  his  lien  upon  it  for  the  benefit  of  his  debtor, 
without  putting  in  jeopardy  his  lien  on  the  real  estate ;  I 
feel  clear  in  declaring  the  rule  in  equity  to  be  that  when 
called  upon  by  a  bona  fide  purchaser  or  mortgagee,  the  cred- 
itor must  account  for  the  personal  property  he  has  levied 
upon.  He  must  show  that  it  did  not  go  to  pay  his  judgment 
The  presumption  of  law  is  that  it  did.  When  the  sheriff 
levies  upon  property,  it  is  his  for  the  special  purpose  of  paying 
the  execution  in  his  hands.  The  defendant  must  be  credited 
pro  tanto,  and  the  plaintiff  must  look  to  the  sheriff.  If  the 
property  has  been  disposed  of,  by  the  fraud  of  the  debtor,  or 
been  appropriated  to  his  own  use  with  the  consent  of  the  plain- 
tiff; as  between  the  plaintiff  and  defendant,  their  respective 
rights,  as  to  any  lien  upon  real  estate,  are  not  affected.  As 
between  the  plaintiff  and  a  bona  fide  purchaser,  or  incum- 
brancer, a  different  case  is  presented,  and  their  equities  must 
depend  upon  the  particular  circumstanc^^s  of  the  case. 

In  the  case  of  Luther  v.  Onondaga  C.  P.  19  Wend.  79,  on 
an  application  for  a  mandamus  to  the  pleas.  A.,  defendant 
in  execution,  fraudulently  removed  from  the  county,  property 
which  Lutlier,  as  deputy  sheriff,  had  levied  upon,  and  the 
sheriff  was  ordered  to  pay  the  amount  of  the  execution. 
He  paid  it,  and  took  an  assignment  of  the  judgment.  The 
court  allowed  Luther  to  be  subrogated  in  the  place  of  the 
plaintiff  as  against  the  defendant,  but  not  as  against  the 
purchasers  of  his  real  estate  on  subsequent  judgments  and 
executions. 

In  Hay  den  v.  The  Agent  of  the  State  Prison  at  Auburn,  Src, 
1  Sand.  Ch.  Rep.  195,  the  assistant  vice-Chancellor,  applied 
the  rule  xcry  rigidly,  and  determined  that  the  levy  of  an  ex- 
ecution upon  sufficient  personal  property  to  pay  it,  is  a  satis- 
faction of  the  judgment  as  to  junior  incumbrances  upon 
real  estate;  although  in  consequence  of  the  sheriff's  indal- 
gence  to  the  debtor,  and  the  plaintiff's  neglect  to  enforce  its^ 
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the  levy  actually  produces  nothing  to  apply  on  the  execu- 
tion. 

In  this  case,  the  bill  alleges  that  certain  personal  property 
was  levied  on,  and  specifies  the  property,  and  prays  that  the 
judgment  creditor  may  be  compelled  to  raise  and  satisfy  the 
amount  found  due  on  the  judgment,  by  first  selling  the  per- 
sonal property  levied  on,  before  resorting  to  the  mortgaged 
premises.     It  is  true,  the  complainant  does  not  state  his 
rights  in  the  matter  with  very  great  precision,  but  there 
is  enough  in  the  bill  to  give  him  the  relief  to  which  he  is 
entitled  under  the  circumstances.     The  defendants  admit  in 
their  answer,  the  fact  of  the  levy  on  the  personal  property. 
They  make  the  execution,  and  accompanying  levy  exhibits. 
They  do  not  set  up  in  their  answer,  that  they  have  not  had 
the  full  benefit  of  the  personal  property  levied  upon,  nor  do 
they  give  any  account  of  its  disposition.     It  was  taken  by  the 
sheriff.     It  was  in  his  custody,  and  beyond   the  control  of 
the  defendant  in  execution,  for  the  purpose  of  paying  the 
judgment.     The  presumption  of  law  is  tliat  it  was  so  appro- 
priated.    The  complainant  having  shown  that  the  judgment 
creditor  took  the  property  to  pay  his  judgment,  it  must  be 
t^redited  on  the  judgment,  unless  the  defendants  show  some 
xeason  why  it  should  not  be.    It  may  be  true,  as  was  suggested 
on  the  argument,  that  the  levy  was  made  subject  to  other  liens 
"which  claimed  the  property,  or  that  tlic  judgment  creditor 
converted  it  to  his  own  use.     But  the  law  presumes  no  such 
thing;  and   if  any  reason  exists,  why   the  amount   of  this 
property,  which  the  creditor  took  by  i)roccss  of  law  to  pay 
the  judgment,  was  not  so  appropriated,  it  should  have  been 
set  up  in  the  answer,  and  been  proved.     Jacob  Wilson,  the 
sheriflf  w^ho  had  the  execution,  says  :     He  made  the  levy  and 
xeturned  the  execution.     He  thinks  he  did  nothing  with  the 
execution  after  the  levy,  until  1840,  when  he  advertised  and 
^joamed  from  time  to  time,  until  he  had  notice  that  there 
^as  an  injunction.     He  says,  he  does  not  know  what  became 
of  the  personal  property  that  he  levied  on.     It  was  not  very 
common  for  him  to  let  the  property  remain  without  sale, 
"^thout  orders  from  the  plaintiff's.    Upon  such  evidence,  can 


870.  JOHNSON  V.  TUTTLB  it  d.  [lULT 

there  be  a  doubt,  that  if  the  question  was  between  the  plain- 
tiff and  defendant  in  execution,  the  defendant  would  be  enti- 
tled to  a  credit,  to  the  amount  of  the  value  of  the  property 
levied  on  ?  The  complainant  stands  on  much  better  ground. 
He  is  a  bona  fide  purchaser  for  a  full  consideration.  The 
injunction  issued  in  this  case  did  not  stay  the  sale  of  the 
personal  property ;  it  only  enjoined  the  sheriff  from  selling 
the  mortgaged  premises. 

As  to  the  release  to  Rodgers,  and  the  sale  by  Tuttle  to 
Howell,  I  do  not  see  that  the  judgment  creditor  can  be  pre- 
judiced by  them.  The  complainant  in  his  bill  sets  up  no 
equity  in  reference  to  these  matters,  and  no  question  in  rela- 
tion to  them  is  put  in  issue  by  the  pleadings.  They  are 
introduced  into  the  answer  for  the  purpose  of  showing  that 
Tuttle  dealt  with  the  judgment  as  open  and  unsatisfied. 

Let  there  be  a  reference  to  a  master  to  take  an  account  of 
what  is  due  to  the  complainant  on  liis  mortgages,  and  also 
the  amount  due  on  the  judgment,  with  directions  to  credit 
on  the  judgment  the  proceeds  of  the  sale  of  the  personal 
property  levied  on ;  or  if  there  has  been  no  sale,  then  the 
value  of  the  property,  except  such  part  of  it  as  the  defendants 
can  show  was  not  appropriated  to  their  judgment,  and  the 
benefit  of  which  they  were  deprived,  through  no  negligence 
or  default  of  their  own,  or  that  of  the  sheriff. 
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John  McKelwat  et  d.  v.  The  New  England  Manufac- 
turing Co.,  of  South  Trenton,  and  others. 

"Where  the  fuDds  in  tho  hands  of  reeeirera  for  distribution  among  the  credilyi  of  a 
eomiMuiy,  after  paying  prior  incumbranooii,  amounted  to  much  more  than  raA- 
eient  to  satisfy  the  claims  of  the  complainants,  and  it  appeared  by  the  bill  that 
there  was  a  fund  in  Court  raised  out  of  the  property  of  the  mortgagors,  by  a 
decree  of  this  Court,  for  the  rery  purpose  of  paying,  with  other  debts  of  the 
eompany,  those  due  to  the  complainants,  it  was  held  to  be  inequitable  to  permit 
the  complainants  to  enforce  their  claims  against  other  lands ;  iiui&cient  lands  of 
the  mortgager's  having  already  been  sold,  under  n  decree  of  tho  Court,  to  satisfy 
their  mortgages. 

'Where  two  creditor^i,  have  liens,  the  one  on  two  funds  of  a  debtor,  and  the  other 
on  one  of  them  only  ;  tho  creditor  having  the  lien  on  the  two  will,  in  equity,  not 
be  permitted  to  invade  the  common  fund  until  he  has  exhausted  the  other.  But 
this  principle  is  not  applicable  where  mortgagees  object  to  the  payment  of  a  prior 
mortgage  out  of  a  common  fund,  raised  in  part  by  the  sale  of  the  mortgaged 
premises,  there  being  no  allegation  in  the  bill  that  the  property  sold  did  not 
bring  enough  to  pay  off  the  first  mortgage.  If  it  did,  then  the  money  taken 
out  of  the  common  fund  to  pay  the  first  mortgage,  will,  in  equity,  be  taken  as 
t\at  portion  of  the  fund  realized  from  the  sale  of  the  mortgaged  premises. 

The  bill  alleges :  That  on  the  28th  March,  1833,  the  Tren- 
ton  Delaware  Palls  Co.  purchased  of  S.  R.  Hamilton  and 
'Wife,  and  John  McKelway  and  wife,  about  17  acres  of  land, 
in  the  township  of  N.,  in  the  county  of  B.,  at  the  time  sub- 
ject to  a  mortgage  by  Peter  A.  Hargous  to  N.  Belleville, 
dated  27th  Nov.,  1835,  to  secure  $3000,  and  which  mortgage 
'Waa  subsequently  assigned  to  Robert  McCall. 

That  the  said  Company,  on  or  about  the  20th  day  of  Jan- 
uary, 1837,  became  seized,  by  purchase,  of  other  tmcts  of 
land  ;  one  tract  on  the  route  of  the  Branch  Raceway  in  the 
township  of  N.,  aforesaid,  one  other  tract  being  the  Raceway 
in  the  counties  of  Hunterdon  and  Burlington. 

That  the  said  company  being  indebted  to  the  Trenton 
Banking  Company,  about  2d  April,  1833,  mortgaged  to  the 
bank  all  its  real  estate  in  the  counties  of  Hunterdon  and 
Burlington,  to  secure  the  sum  of  $4000;  and  about  same 
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time  made  a  second  mortgage  to  the  said  bank  on  all  their 
said  real  estate  to  secure  the  further  sum  of  $6,700. 

That  after  the  execution  of  the  said  mortgages,  to  wit,  on 
the  20th  March,  1840,  the  Falls  Co.  purchased  of  Budd  Ster- 
ling and  wife,  for  $300,  one  acre  in  the  said  township  of  N* 

That  on  the  1st  day  of  January,  1841,  the  said  Falls  Co. 
purchased  of  Peter  T.  Smith,  for  $1312.88,  three  tracts  of 
land  dtuate  in  the  county  of  Mercer. 

That  the  receivers  appointed  by  this  Court  under  the  de- 
ci-ee  of  Nov.  7,  1843,  sold  all  the  premises  of  the  said  Falls 
Co.  for  $50,000,  and  the  proceeds  have  been  appropriated  by 
them  to  the  payment  of  the  Hargous  mortgage,  and  the  Tren- 
ton Banking  Company's  mortgage  and  judgment. 

That  about  the  22d  May,  1834,  the  Trenton  Banking  Com- 
pany recovered  judgment  against  the  Falls  Company  for 
$5237.87,  and  levied  on  lands  purchased  of  T.  B.  Sartori, 
and  also  one  of  the  lots  purchased  of  P.  T.  Smith,  and  on  all 
the  real  estate  of  the  Falls  Company,  without  describing  it : 
and  that  the  said  levy  included  the  lot  of  land  afterwards  re- 
leased and  conveyed  by  the  Falls  Company  to  Brown,  Han- 
sen and  Benson,  and  that  the  same  are  subject  to  the  Har- 
gous mortgage  and  the  bank  judgment. 

That  the  said  Falls  Company  having  become  embarrassed, 
a  bill  was  filed  by  one  Andrew  Carrigan,  on  29th  May,  1843, 
and  on  the  9tli  June  of  same  year  receivers  were  appointed. 

That  on  the  20th  day  of  February,  1844,  the  receivers  sold 
all  the  real  estate  and  property  of  the  said  Falls  Company, 
under  an  order  of  the  Court,  and  which  sale  was  afterwards 
ratified,  and  by  the  report  of  a  master,  there  remained  in 
the  hands  of  the  receivers,  after  deducting  their  disburse- 
ments and  commissions,  $49,751.82. 

That  the  receivers  reported  to  the  Court  that  they  had 
proceeded  to  ascertain  the  amount  and  priority  of  the  several 
mortgage  and  judgment  debts,  and  that  Schedule  A,  annexed 
to  said  report,  contained  a  statement  of  the  several  claims 
which  had  been  presented  to  them ;  and  that  Schedule  B  con- 
tained a  statement  of  the  order  and  priority  of  the  mortgage 
and  judgment,  debts,  &c. 
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That  is  said  Schedule  B  the  Hargous  mortgage  is  stated 
as  first  entitled  to  priority  of  payment,  and  the  two  mort- 
gages, and  a  judgment  to  the  Trenton  Bank  next  entitled  to 
priority. 

That  by  a  decree  of  the  Court,  the  receivers  paid  out  of 
the  said  funds  in  their  hands,  the  mortgage  and  judgment 
debts  due  the  bank,  and  also  the  Hargous  mortgage. 

That  in  1839,  while  the  Hargous  and  bank  mortgages  and 
bank  judgment  were  liens  unpaid,  the  Falls  Company  made 
an  indenture  of  sale  or  release  to  David  S.  Brown,  William 
R.  Hansen,  and  John  C.  Benson,  of  a  mill  site,  being  part 
of  the  17  acres  before  mentioned,  and  covered  by  the  Har- 
gous mortgage. 

That  the  consideration  in  the  deed  is  $1666.66,  and  yet  no 
part  of  the  same  was  ever  paid  by  tlie  said  grantees,  or  in 
any  way  secured  to  be  paid ;  and  that  the  said  Brown,  Han- 
sen and  Benson  had  notice,  actual  or  constructive,  of  the  said 
incumbrances,  at  the  time  of  the  conveyance  to  them. 

That  on  the  14th  of  January,  1848,  the  Falls  Company 
sold  and  conveyed  part  of  the  17  acre  tract  to  Xenophon  J. 
Maynard,  and  while  it  was  subject  to  the  said  mortgage  and 
judgment  liens. 

That  about  the  3d  of  February,  1843,  and  before  the  said 
mortgages  and  judgment  were  paid  ofi'as  aforesaid,  the  said 
Falls  Company  conveyed  a  mill  site,  part  of  the  said  17  acres, 
to  Thos.  J.  Stryker. 

That  the  said  land  so  conveyed  to  Brown,  Hansen  and 
Benson,  to  Maynard,  and  to  Stryker,  ought  to  have  been 
made  to  contribute  its  proportion  toward  the  payment  of  the 
said  mortgages  and  judgment :  and  yet  the  same  were  paid 
out  of  the  general  fund  in  the  hands  of  the  receivers. 

That  although  the  said  mortgages  and  judgment  have  been 
paid,  the  same  are  still  uncancelled  of  record. 

That  in  1841  Benson  conveyed  his  interest  in  the  said  tract 
to  Brown  and  Hansen,  and  they  conveyed  to  the  New  Eng- 
land Manufacturing  Company. 

That  the  said  Falls  Company  being  justly  indebted  to  the 
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complainants  and  other  persons,  on  the  2d  day  of  June,  1836, 
executed  to  their  said  creditors  a  mortgage  upon  all  the  lands 
and  tenements  which  had  been  purchased  or  appropriated  by 
the  said  Falls  Company,  by  virtue  and  in  pursuance  of  their 
act  of  incorporation,  and  not  theretofore  conveyed  by  them 
to  other  persons,  situate  in  the  townships  of  Ewing  and  Tren- 
ton, in  the  county  of  Hunterdon,  and  in  the  township  of 
Nottingham,  in  the  county  of  Burlington,  and  which  mort- 
gage was  executed  to  secure  to  the  individuals  therein  men- 
tioned the  respective  sums  therein  named,  making  in  all  the 
sum  of  $9,220.97. 

That  on  the  4th  of  June,  1836,  the  said  company  executed 
another  mortgage  on  the  same  premises  to  Armitage,  Green 
and  others,  to  secure  the  several  sums  therein  mentioned,  and 
to  the  individuals  therein  named,  making  in  all  the  sum  of 
♦7,395.45. 

That  the  funds  with  which  the  receivers  paid  the  Har- 
gous  and  bank  mortages  and  judgment,  were  raised  and 
made  from  the  proceeds  of  the  sale  of  the  real  estate  of  the 
said  Palls  Company,  on  which  the  complainants'  mortgages 
were  incumbrances. 

That  the  said  Hargous  mortgage  and  the  bank  mortgage 
and  judgment  being  liens,  as  well  on  the  property  sold  to 
Brown,  Hansen  A  Benson,  to  Maynard,  and  to  Striker,  as 
well  as  on  the  real  estate  mortgaged  to  the  complainants, 
ought  to  have  called  upon  the  owners  of  those  respective 
lots  to  contribute  their  rateable  proportion.  But  that  these 
mortgages  and  judgments  having  been  paid  out  of  funds,  the 
proceeds,  of  sales  of  land  on  which  the  complainants^  mort- 
gage was  a  lien,  and  thus  depriving  the  complainants  of 
the  benefit  of  their  incumbrance  and  lien,  the  complainants 
ought  to  be  permitted  to  stand  in  the  place  and  stead  of 
these  mortgagees  for  the  amount  or  proportion  to  which  the 
said  lots  30  sold  Brown,  Hansen  &  Benson,  Maynard  and 
Stryker,  would  have  been  liable  to  contribute  towai-ds  the 
payment  of  the  said  mortgages  and  judgment,  in  case  the 
said  mortgagees  had  proceeded  to  compel  the  said  mortgaged 
land  to  bear  its  rateable  portion. 


I8b3.]  MC  KELWAY  rf  cH.  V.  NEW  ENGLAND  MAN.  CO.  375 

The  bill  further  charges,  that  the  said  premises,  conveyed 
to  Brown,  Hansen  &  Benson,  Maynard  and  Stryker,  are 
situated  in  the  county  of  Burlington,  and  that  although  the 
mortgages  of  complainants  purport  to  embrace  all  the  real 
estate  of  the  Falls  Company,  as  well  in  the  county  of  Bur- 
lington as  in  the  county  of  Hunterdon,  yet  the  same  were 
recorded  only  in  the  county  of  Hunterdon,  by  reason  whereof 
the  said  mortgages  were  not  liens  or  incumbrances  on  the 
land  conveyed  to  Brown,  Hansen  &  Benson,  Maynard  and 
Stryker,  which  were  situated  in  the  county  of  Hunterdon. 
But,  as  to  this  allegation,  the  bill  was  amended,  and  it  is 
charged  in  the  amended  bill,  that  Brown,  Hansen  &  Benson, 
Maynard  and  Stryker,  at  the  time  of  the  respective  convey- 
ances to  them,  had  notice  of  the  mortgages  held  by  com- 
plainants. 

The  prayer  of  the  bill  is,  that  the  complainants  may  be 
decreed  to  stand  in  the  place  and  stead  of  Robert  McCall, 
who  held  the  Hargous  mortgage  at  the  time  it  was  paid  oflF, 
and  of  the  Trenton  Banking  Company,  and  may  be  entitled 
to  receive  of  and  from  the  New  England  Manufacturing 
Company,  (grantees  of  Brown,  Hansen  &  Benson),  Xeno- 
phon  J.  Maynard,  and  John  Sheppard,  (grantees  of  Thomas 
J.  Stryker),  respectively,  each  a  proportionate  sum  of  money 
as  the  said  Robert  McCall  and  the  Trenton  Banking  Com- 
pany might  have  received  in  qase  they  had  proceeded  to 
enforce  their  liens  and  incumbrance  against  the  said  lots  of 
land  so  conveyed  by  the  Trenton  Delaware  Falls  Company 
to  the  said  Maynard,  Sheppard,  and  Brown,  Hanson  &  Ben- 
son, and  that  the  said  The  New  England  Manufacturing 
Company,  Maynard,  and  Sheppard,  may  be  decreed  to  pay 
to  the  complainants,  respectively,  such  an  amount  of  money 
as  the  said  land  so  conveyed  are  now  worth,  or  as  they  were 
worth,  at  the  time  of  the  said  conveyance,  or  such  other  sum 
proportioned  to  the  whole  value  of  the  property  of  the  said 
•*  The  Trenton  Delaware  Falls  Company,''  out  of  which  the 
said  McCall  and  the  bank  received  the  principal  and  Interest 
of  their  said  mortgages  and  judgment,  as  shall  be  agreeable 
to  equity.    And  that  the  complainants  may  be  pernutted,  if 
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necessary,  to  use  the  name  of  the  said  McCall  and  his  mort- 
gage, and  also  the  name  of  the  said  bank  and  their  mort- 
gage and  judgment,  for  tlie  purpose  of  enforcing  them  as 
liens. 

This  was  an  amended  bill.  To  the  original  bill,  a  general 
demurrer  had  been  filed,  which  was  sustained.  The  bill 
was  then  amended,  according  to  some  suggestions  made  by 
the  Chancellor  in  his  opinion,  but  without  any  intimation 
by  him,  that  the  bill,  if  amended,  could  be  sustained. 

To  the  amended  bill,  a  general  demurrer  was  filed  on  behalf 
of  Sheppard,  one  of  tlie  defendants,  and  another  on  behalf 
of  *'  The  New  England  Manufacturing  Company.'' 

C.  S.  Green  and  W,  L,  Dayton  arirued  in  support  of  the 
demurrer. 

W.  Halsted  contra. 

The  Chancellor.  The  Ilargous  mortgage  covers  seven- 
teen acres  of  land,  in  the  county  of  Burlington.  It  was 
made  to  secure  $3,000,  and  is  dated  the  27th  November, 
1835. 

The  bank  mortgage  is  next  in  priority.     It  embraces  the 

Seventeen  acre  tract,  and  all  the  real  estate  of  the  Falls 

Company,  both  in  the  counties  of  Burlington  and  Hunterdon. 

Next  is  the  bank  judgment.  The  mortgage  and  judgment 
together,  were  for  the  sum  of  $11,937.87. 

Then  come  the  two  mortgages  of  the  complainants— one 
for  the  sum  of  $9,220.92  ;  the  other  for  $7,395.45.  These 
mortgages  embraced  all  the  lands  of  the  Falls  Company  in 
Hunterdon  and  Burlington  counties,  which  had  been  pur- 
chased and  appropriated  by  the  company,  by  virtue  of  their 
act  of  incorporation. 

It  does  not  appear  by  the  bill,  that  there  were  any  other' 
incumbrances  on  the  real  estate  of  the  Falls  Company,  nor' 
that  the  company  owed  any  debts,  except  those  tlius  securecL 
by  these  liens. 

The  funds  in  the  hands  of  the  receivers,  for  distributioi^ 
among  the  creditors  of  the  company,  amounted  to  $49,751.82  ^ 
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The  receivers  paid  out  of  this  sum  $24,091.89,  in  liquidation 
of  the  Hargous  mortgage  and  the  bank  mortgage  and  judg- 
ment.   This  left  a  balance  in  their  hands  of  $25,659.95;  an 
amount  much  more  than  sufficient  to  satisfy  the  claims  of  the 
complainants.    It  thus  appears  by  the  bill,  that  there  is  a 
fund  in  court,  raised  out  of  tlie  property  of  the  mortgagors, 
by  a  decree  of  this  court,  for  the  very  purpose  of  paying, 
vrith  other  debts  of  the  company,  those  due  to  these  com- 
plainants.   Why,  then,  should  the  complainants  have  the 
relief  they  now  ask  ?    Why  should  the  court  grant  them 
aid,  to  enforce  their  liens  against  property  in  the  hands  of 
the  grantees  of  this  company,  when  sufficient  money  has 
already  been  raised  to  satisfy  the  complainants'  debt.    There 
is  no  account  given  in  the  bill,  as  to  the  disposition  of  the 
balance  of  the  fund.     The  bill  alleges,  that  the  court  decreed 
the  priority  of  the  Hargous  mortgage,  and  the  bank  mort- 
gage and  judgment,  and  ordered  them  paid,  and  that  they 
were  accordingly  satisfied  by  the  receivers.     Why  the  com- 
plainants were  not  paid  out  of  the  fund  does  not  appear. 
If  the  bill  be  true,  they  are  entitled  to  payment,  and  the 
fund  is  on  hand  for  the  purpose. 

It  inay  be,  that  the  fund  has  been  otherwise  distributed. 
But  in  deciding  the  cause,  as  it  is  before  me  on  a  general 
demurrer  to  the  bill,  I  must  take  the  case  as  the  complain- 
ants have  made  it.  The  facts  as  stated,  are  to  be  considered 
Mtrae,  and  no  extrinsic  circumstances  of  explanation  can 
be  considered,  either  on  behalf  of  the  complainants  or  de- 
fendants. In  this  view,  the  complainants  themselves  show, 
that  it  would  be  inequitable  to  permit  them  to  enforce  their 
claims  against  other  lands,  when  sufficient  land  of  the  mort- 
gagors have  already  been  sold,  under  a  decree  of  this  court, 
to  satisfy  their  mortgages. 

But  there  are  other  difficulties  apparent  by  the  bill,  to 
prevent  the  complainants'  obtaining  the  relief  they  seek. 

All  the  mortgages  in  question  cover  the  seventeen  acre 
tract,  in  the  county  of  Burlington.    Subsequent  to  the  exe- 
cution of  these  mortgages,  the  New  England  Manufacturing 
Company,  by  several  mesne  conveyances  under  the  Falls 
24 
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0. ''•J I :■;.:»>.  l»oeaiiie  seized  of  a  small  portion  of  this  ti-act» 
Xor»oj'hoii  J.  Maynard  of  another  small  portion,  and  John 
Shoppard  of  another.  The  fund  in  the  hands  of  the  re- 
coivo:>.  was  made  out  of  that  portion  of  the  seventeen  acres 
not  conveyed  to  these  grantees,  and  out  of  other  i^eal  estate 
of  the  company  in  Burlington  and  Hunterdon  counties, 
c\>vored  by  the  bank's  and  complainants'  mortgages,  but  not 
twered  by  the  Hargous  mortgage.  This  fund  having  been 
raided  in  i)art  out  of  property  which  the  complainants'  mort- 
gage did  embrace,  and  the  Hargous  mortgage  did  not,  the 
iimiplainants  insist,  an  equity  attaches  in  their  favor  to  en- 
force the  Hargous  mortgage  against  the  land  held  by  **  The 
New  England  Manufacturing  Company,'' Sheppard  and  May- 
nard. 

It  is  true  the  principle  is,  as  the  complainants  insist,  that 
where  two  creditors  having  liens,  the  one  on  two  funds  of  a 
debtor,  and  the  other  on  one  of  them  only,  the  creditor 
having  the  lien  on  the  two,  will,  in  equity,  not  be  permitted 
to  invade  the  common  fund  until  he  has  exhausted  the  other. 
It  is  the  application  of  this  principle  that  the  complainants 
«eek,  by  their  bill,  to  enforce;  and  unless  it  can,  in  some 
.  way,  be  made  applicable  to  the  case,  this  suit  cannot  be  main- 
tained. 

.  How  is  it  applica])le,  as  between  the  complainants  an^^^ 
the  Hargous  mortgage?  The  complainants  insist,  the  Han*- 
gous  mortgage  was  paid  out  of  a  fund  which  belonged  t  ^d 
them,  and  which  was  the  proceeds  of  land  in  the  county  ^yi 
Hunterdon.  But  how  does  this  appear?  The  HargoAis 
mortgage  had  the  fii-st  lien  on  the  fund  which  wag  reali^^^d 
from  the  r?alc  of  that  part  of  the  seventeen  acres  sold  ^7 
the  icceivers.  There  is  no  allegation  in  the  bill,  that  'tbe 
portion  of  the  .seventeen  acres  so  sold,  did  not  bring  eno'^Jg'^ 
to  pay  off  this  mortgage.  If  it  did,  then  the  money  ta.^^" 
out  of  the  common  fund  to  pay  this  mortgage,  will,  ^^ 
equity,  be  taken  as  that  portion  of  the  fund  realized  fjr^"* 
the  seventeen  acres.  To  obviate  this  diflSculty,  the  o^**' 
plainanls  amended  their  bill.  But  the  amended  bill  i^  ^ 
deficient,  in  this  particular,  as  the  original  bill.     By  tt^^^ 
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amendment,  the  complainants  allege,  <'  that  the  residue  of 
the  land  belonging  to  the  said  *  The  Trenton  Delaware  Falls 
Company/  in  the  county  of  Burlington,  after  the  sale  and 
release  of  the  said  lots  so  sold  to  the  said  David  S.  Brown, 
William  B.  Hansen  and  John  C.  Benson,  and  Xenophon  J. 
Majrnard,  &c.,  were  not  suflScient  to  pay  and  satisfy  the  said 
mortgage  to  the  said  Peter  A.  Hargous  and  the  said  two 
mortgages  to  the  said  '  The  Trenton  Banking  Company,' 
with  the  interest  due  thereon  at  the  time  of  the  sale,  and 
release  of  the  said  lots  respectively."    But  the  question  is 
not,  whether,  at  the  time  of  the  sale  and  release  of  those 
respective  lots  by  "  The  Trenton  Delaware  Falls  Company," 
the  residue  of  the  company's  land  in  the  county  of  Burling- 
ton, were  of  suflScient  value  to  satisfy  the  Ilargous  and  bank 
mortgages ;  but,  was  the  portion  of  tlie  seventeen  acres  sold 
by  the  receivers,  of  suflScient  value,  or  did  they  raise  out  of 
it  enough  to  pay  the  Hargous  mortgage  ?    Unless  the  com- 
plainants show  the  negative  of  this  inquiry  on  the  face  of 
tleir  bill,  they  have  no  equity. 

As  to  the  equities  existing  between  the  bank  mortgages 
*nd  the  mortgages  of  the  complainants.  These  mortgages 
*W  covered  the  same  property.  The  bank  mortgages  were 
entitled  to  priority  of  payment,  out  of  the  funds  in  the  re- 
vivers hands.  They  have  been  paid,  without  resorting  to 
*ke  lands  conveyed  to  "  The  New  England  Manufacturing 
Company,"  Maynard  and  Stryker.  The  complainants  ask 
that  they  may  enforce  the  bank's  mortgages  for  their  benefit 
gainst  the  lands  held  by  these  grantees,  or  that  their  equi- 
ties may,  in  some  way,  be  established,  upon  the  ground,  that 
^  1>etween  the  bank  mortgages  and  their  own,  the  former 
should  have  been  first  satisfied  out  of  these  lands.  But 
'^hy  ?  All  the  complainants  now  ask  is,  that  they  may  have 
^he  benefit  of  these  lands,  to  satisfy  their  mortgages.  Why 
is  **  The  Trenton  Banking  Company"  brought  into  court  for 
that  purpose  ?  The  complainants^  mortgages  cover  this  land, 
^  well  as  the  bank  mortgages;  and  if  the  land  is  liable  at 
^U  for  the  complainants'  debts,  it  must  be  appropriated  for 
*he  purpose,  by  enforcing  their  own  mortgages.    It  is  no 
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ground  of  complaint  against  the  bank,  that  it  has  left  a  fund 
untouched,  upon  which  the  complainants,  as  well  as  thej^ 
had  liens  in  common.  This  was  to  the  complainants'  benefit. 
By  their  original  bill,  the  complainants  placed  themselyes 
upon  this  equity ;  they  alleged,  that  their  mortgages  were 
not  liens  on  the  land  in  the  hands  of  the  grantees  of  the 
Falls  Company,  because  the  mortgages  had  not  been  recorded 
in  the  county  of  Burlington,  where  the  lands  were  located. 
With  regard  to  their  mortgages,  therefore,  they  insisted, 
that,  with  the  bank  mortgages,  they  were  liens  upon  the 
fund  in  the  hands  of  the  receivers,  a  fund  common  to  both 
as  creditors;  but  that  in  addition,  the  bank  mortgages  were 
liens  upon  the  lands  held  by  the  grantees  before  named, 
and,  in  equity,  these  lands  ought  to  have  been  appropriated 
to  pay  the  bank  mortgages  before  the  common  fund  was 
resorted  to.  But  by  their  amendment  to  the  original  bill, 
the  complainants  allege,  that  the  grantees  of  "  The  Trenton 
Delaware  Falls  Company,^'  had  notice,  both  actual  and  con- 
structive, of  the  complainants'  mortgages.  How,  then,  can  m 
the  complainants  claim  the  equitable  interference  of  this  ^e 
court  for  their  relief,  upon  the  ground,  that  their  mortgages  ^^^ 
were  not  liens  upon  the  land  in  question  ? 

I  am  aware,  that  all  these  amendments  were  made  upon  .«:^ 
the  suggestion  of  the  late  Chancellor,  after  he  had  sustained ^^^j 
a  general  demurrer  to  the  original  bill.    But  these  matter^^-^ 
are  now  submitted  to  my  decision,  and  I  must  dispose  o^^/ 
them  according  to  my  best  judgment.     I  do  not  dissent  fnH^:^ 
the  opinion  of  the  late  Chancellor,  that  the  original  bill  w^ 
deficient  for  want  of  equity.     But  I  do  not  think  any  ameftcf« 
ments  could  help  it. 

The  demurrer  must  be  sustained,  and  the  bill  dismisserf 
with  costs. 
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George  D.  Small  v.  Elias  E.  Boudinot. 
EuAS  E.  Boudinot  v.  George  D.  Small. 

A  puly  who  leekfl  redress  on  the  ground  of  fraud,  must  point  out,  and  specify  the 
fraad.    A  general  charge  of  fraud  is  not  sufficient. 

That  the  complainant  has  understood  that  a  sale  was  conducted  fraudulently ; 
that  the  defendants  and  others  specified  were  the  the  wrong-doers,  and  that 
they  sopprested  certain  facts  which  ought  to  hare  been  made  known,  is  not  a 
sofioient  statement  of  the  facts  which  constitute  the  alleged  fraud.  It  should 
appear  in  what  respect  the  sale  was  fraudulently  conducted,  or  what  facts  were 
wpprewed  to  the  detriment  of  the  complainant. 

3.  heing  the  owner  of  a  valuable  tract  of  land,  entered  into  an  agreement  with  a 
■Uiber  of  indiriduals  to  sell  them  the  land.  By  the  agreement  the  purchase 
was  made  up  into  shares  of  one  thousand  dollars  each — B.  was  the  owner  of  one 
Aut,  and  S.  of  five.  The  terms  were  that  a  certain  per  cent,  was  to  be  paid 
dowi^  the  property  was  then  to  be  sold  under  the  management  and  control  of 
the  minority  of  the  shareholders,  and  S.  was  to  bo  paid  the  balance  of  his  pur- 
fkuB  money  out  of  the  proceeds  of  the  sale.  It  was  sold  in  building  lots,  and 
■B.  became  the  purchaser  of  a  lot  of  fire  tbouaand  dollars  ;  he  paid  one  thousand 
ire  hundred  dollars  of  the  purchase  money,  and  for  the  balance  gave  a  bond  and 
nortgage.  On  a  bill  filed  by  B.  alleging  that  the  sale  was  fraudulent,  because  there 
vers  nnder-bidders  for  the  said  property,  lu  opposition  to  the  complainant  B.,  and 
ii  behalf  of  S.  to  inflate  the  price  of  the  property.  It  was  held  that  as  the  com- 
'pbinant  was  one  of  the  owners  of  the  property  making  the  sale,  as  well  as  the 
defendant — that  there  could  have  been  no  under-bidding  without  the  authority 
tt  the  complainant  himself.  That  the  complainant  should  at  least  have 
alleged,  and  proved,  that  it  was  a  secret  contrivance,  without  his  knowledge  or 
consent. 

The  original  bill  in  this  cause  was  a  bill  for  sale  of 
naortgaged  premises,  filed  by  Small  against  Boudinot.  The 
<5ro88  bill  was  filed  to  compel  Small  to  take  a  reconveyance 
^f  the  property,  cancel  the  mortgage,  and  the  bond  it  was 
driven  to  secure,  and  account  for  the  principal  and  interest 
money  paid  on  the  bond  and  mortgage.  The  case  is  fully 
•**ted  in  the  opinion  of  the  Chancellor. 

Chrovtr  for  complainant,  Small. 

^m.  Pennington  for  defendant,  Boudinot. 
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Gifford  for  complainant  in  cross  bill. 

Wm.  Pennington  for  defendant,  Ellas  E.  Boudinot.  The 
defence  raised  by  the  answer  of  Mr.  Boudinot,  and  insisted 
upon  in  the  cross  bill  is,  that  the  sale  of  the  property  for 
which  he  gave  the  mortgage  sought  to  be  foreclosed  in  this 
suit,  was  fraudulent  and  void. 

1st.  Because  there  was  under-bidding  at  the  sale  among 
the  parties  interested,  by  which  the  price  was  inflated. 
Thus  while  Mr.  Boudinot  was  acting  under^the  impression 
of  a  fair  and  open  sale,  the  company,  and  Mr.  Small  among 
them,  were  secretly  plottijig  against  him,  placing  it  beyond 
the  power  of  any  purchaser  to  obtain  the  i»roperty  for  less 
than  a  fixed  and  exorbitant  price. 

I  refer  to  the  answer  of  George  D.  8mall,  the  present 
complainant  for  tlic  facts  in  the  suit  in  chancery,  against 
John  J.  Plume,  wliich  accomijany  the  i)apcrs,  and  which  it 
is  agreed,  with  the  depositions  in  that  case,  shall  be  read  in 
this  cause.  Indeed,  the  answer  of  Mr.  Small  might  legally 
be  read,  I  ^Jllpposc,  as  an  admission  on  his  part  in  writing  of 
the  transaction.  The  whole  answer,  though  put  in  the  most 
favorable  aspect  for  his  side,  still  discloses  the  important 
fact  of  under-bidding,  and  want  of  fairness  in  the  public 
sale. 

A   sale   made  under  these  circumstances   is   fraudulent. 
Howard  v.  Castle,  6    Tenn.  Rep,  G42  ;  Baxwell  v.  Christie, 
Cowper  39;") :  Bramley  r.  Jilt,  6  Vesey  Jr.,  G22,  and  in  noiei 
1  Story^s  Commentaries  on  Eq,y  where  all  the  cases  are  cite^J 
in  the  note  page  297,  {5  21)3. 

2d.  The  j)rice  bid  for  the  property  under  this  state  of 
things  was  exorbitant,  being  more  than  three  times  its  value. 
4  Bess.  697. 

3d.  By  the  articles  of  vendue  the  buildings  were  to  \y^ 
removed.    The  term  are  positive. 

The  buildings  on  this  property  were  an  eye-sore,  and  ^saV- 
scribers  to  the  property  were  no  doubt  obtained  for  the  ^^ 
purpose  of  getting  them  removed.     I  notice  a  subscrip^»tiott 
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for  the  parchase  of  the  property,  in  the  name  of  Stephen 
Van  Cortlandt  for  two  thousand  dollars.  This  was  no  doubt 
to  aid  in  getting  clear  of  the  buildings.  This  gentleman 
lived  in  a  retired  way,  with  a  fortune,  and  it  was  an  object 
to  get  a  building  out  of  the  way,  used  for  all  kinds  of  public 
shows  and  military  companies,  (for  it  was  and  well  called 
Cadet's  Hall.) 

But  it  is  said  this  clause  in  the  articles  did  not  extend  to 
a  purchaser  of  the  lot  on  which  the  buildings  were  situated^ 
He  might  let  them  remain  if  he  pleased.  This  was  not  the 
spirit  or  object  of  the  condition,  as  we  presume.  The  other 
lots  were  not  as  valuable  with  adjoining  ones  covered  with, 
old  buildings,  as  if  new  ones  were  to  be  erected.  Indeed, 
it  is  doubtful  whether  the  sales  could  have  been  made  at  all; 
if  these  buildings  had  remained.  It  makes  a  wide  difference* 
with  purchasers. 

The  fact  of  the  building  remaining  to-day,  is  admitted- 
in  Small's  answer.  He  places  himself  on  his  right  to  retain^ 
the  building. 

Mr.  Small  is  the  owner  of  the  property;  the  title  came- 
from  him ;  can  he  at  any  rate  retain  the  possession  of  the* 
property,  keep  his  buildings  on  the  lot,  and  yet  demand  of 
Ifr.  Boudinot  interest  on  his  purchase  from  the  day  of  sale? 
He  should,  before  enforcing  payment  of  his  bond  and  mort- 
gage, we  respectfully  insist,  deliver  possession  of  the  lot 
purchased  by  Mr.  Boudinot,  freed  of  the  old  building;, 
according  to  the  terms  of  sale. 

But  it  may  be  insisted  that  all  this  might  have  constituted 
a  sound  objection  to  Mr.  Boudinots  taking  his  deed,  but 
having  done  so  and  given  his  mortgage,  the  contract  is  exe- 
cuted, and  it  is  now  too  late  to  raise  these  objections. 

I  answer,  that  before  a  decree  for  sale  can  be  ordered,  a 
Bum  of  money  must  be  found  due  the  complainant,  upon  a 
l>inding  contract,  and  if  the  contract  and  sale  be  fraudulent 
^nd  void,  the  whole  must  fall  to  the  ground.  Mr.  Boudinot 
"Will  consent  that  all  the  papers  be  cancelled,  which  is  all  the 
Complainant  should,  in  conscience,  ask. 
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There  is  a  very  great  diflerencc  between  this  and  the  case 
of  Small  r.  Plume,  That  was  a  purchase  made  by  Plume 
at  the  second  sale,  and  not  at  the  first,  at  which  the  under- 
bidding took  place,  admitted  by  Small  in  his  answer.  The 
Chancellor  expressly  grounds  his  decision  on  that  distinc- 
tion. 

The  ground  was  also  taken  by  Small's  counsel,  that  in 
Plume's  case,  under  the  articles  of  second  sale,  the  building 
{in  the  singular)  standing  on  the  lot  purchased  by  him,  should 
be  removed — whereas  in  the  case  of  Boudinot  at  the  first 
aale,  it  was  admitted,  and  is  unqualifiedly  so  expressed  as  a 
substantial  part  of  the  contract,  that  all  the  buildings  should 
be  removed. 

Public  morals  require  this  practice  of  under-bidding 
frowned  upon  by  the  courts  both  of  law  and  equity,  espe- 
cially the  latter. 

The  sale  was  made  at  the  time  of  the  great  monomania. 
which  pervaded  the  country,  and  which  contracts  have,  to  d. 
great  extent,  been  held  invalid,  even  without  si)ecial  circum— 
i*tances  of  fraud  by  parties  themselves,  and  sometimes  by  the^ 
courts  upon  slight  circumstances. 

The  case  is  a  very  hard  one,  and  I  trust  the  Chancellor* 
will  see  good  ground  for  annulling  the  entire  contract,  and 
if  not,  that  he  will  refuse  to  allow^nterest  until  the  possci?  — 
Bion  of  the  lot  cleared  of  the  old  buildings  is  proved  to 
liavc  been  made. 

.^.  Gifford  for  comi)lainant  in  cross  bill. 

Ihider-hidding, 

{Bramley  v.  Alt,  3  Vesey  G26  ;  note.)  This  note  refers  to 
the  case  of  Walker  v.  J^^ightingahy  3  Bro.  P.  C,  263. 

l^crsons  bidding  for  the  vendor  attend  for  no  other  pur- 
pose but  to  mislead  the  judgment  and  raise  the  price  upor*- 
the  buyer,  beyond  what  any  other  person  who  really  want^*' 
the  thing,  will  give. 

A  purchaser  judges  of  the  value  by  his  own  judgment  anci 
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the  information  of  others.  If  he  sees  ten  persons  to  be 
supposed  not  connected,  bidding  as  if  for  themselves,  the 
fact  conveyed  to  his  mind  is  that  there  are  ten  persons  who 
think  the  property  of  that  value.  Great  competition  is  evi- 
dence that  it  may  be  of  much  greater  value  than  he  thought. 
Suppose  he  sees  several  pei-sons  bidding  for  a  house,  that 
will  influence  his  judgment.  An  auction  is  upon  a  diflferent 
principle  from  a  private  sale.  In  the  former,  the  vendor 
renounces  the  right  of  fixing  the  price,  and  agrees  to  sell  at 
such  price  as  a  competition  shall  raise  it  to. 

Inadequacy  of  Price. 

(1  Madd.  424-5.) 

The  effect  of  inadequacy  of  price  upon  contracts  is  such 
that  where  a  sale  has  been  made  for  a  very  low  price,  or  ex- 
tremely unreasonable,  the  court  will  not  enforce  a  specific 
j)erformance. 

{Seymour  r.  Delaney^  6  Johns,  Ch.  Rep,  222.) 
An  agreement  must  be  fair  and  just  in  all  its  parts,  other- 
^se  a  specific  performance  will  not  be  decreed.     Inadequacy 
of  price,  though  not  so  great  as  to  amount  to  a  fraud,  may 
1)6  a  suflScient  ground  for  refusing  to  decree  a  specific  per- 
formance of  a  contract;  and  though  mere  inadequacy  of 
price,  without  other  circumstances^  may  not  be  sufficient  to  set 
sside  the  transaction,  yet  it  may  be  sufficient  to  induce  the 
court  to  withhold  its  discretionary  power  to  enforce  the  per- 
formance of  the  contract  for  the  sale  of  land. 
(Rodman  v.  Zilley  et  al.,  Saxton^s  Rep,  324.) 
Courts  of  equity  seldom  interfere  to  set  aside  sales  and 
"Contracts  on  the  ground  of  inadequacy  of  price — they  leave 
the  parties  to  their  legal  remedies.    But  when  they  are 
called  on  for  extraordinary  aid  to  enforce  a  contract,  they 
tiake  the  liberty  to  examine  into  the  consideration  to  be 
^ven — its  fairness  and  equality ^  and  all  the  circumstances 
^x>nnected  with  it.     And  if  any  thing  manifestly  inequitable 
"Appears  in  that  part  of  the  transaction  they  never  will  lend 
^eir  power  to  carry  the  contract  into  execution,  and  refers 
'to  the  case  of  Seymour  v.  Delaney,  in  6  Johns.  222,  above. 
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(Cirtheral  v.  OgilvtCj  1  Dess.  258,  and  (d.)  note,  and  opinion 
of  Court,  263.) 

The  court  in  this  case  refused  to  decree  the  specific 
performance  of  a  contract  for  the  sale  of  land,  where  the 
inadequacy  of  price  was  very  great,  though  no  direct  fraud 
or  imposition  was  shown,  and  the  court  say  that  (p.  256) 
though  inadequacy  of  price  may  not  alone  be  sufficient 
ground  to  set  aside  a  contract,  yet  is  a  material  ingredient 
and  will  go  a  great  way  where  the  property  has  been 
sold  for  a  sum  grossly  inadequate  to  its  real  value,  &c., 
and  in  page  263. 

The  court  on  full  consideration  of  the  case  and  all  the 
circumstances  attending  it,  and  from  the  evidence  on  the  part 
of  the  defendants  (although  there  was  no  proof  of  fraud  or 
imposition  on  part  of  the  complainant),  are  of  opinion  that 
the  sum  for  which  the  land  was  agreed  to  be  sold,  is  grossly 
inadequate  to  its  real  value.  That  being  an  unreasonable 
contract,  and  a  very  hard  bargain,  it  would  be  unreason- 
able and  unjustifiable  to  decree  a  specific  performance  of  the 
agreement. 

How  far  equity  will  go  in  permitting  parol  evidence  as  to 
intentions  of  a  party,  and  how  far  the  proceedings  at  first 
sale  influenced  the  second  sale. 

{Woolman  v.  Hearn,  7  Vesey  216-219.) 

Here  the  plaintiflF  contended  she  had  signed  an  agreement 
to  pay  a  rent  of  seventy-three  pounds,  but  that  she  signed 
it  under  a  belief  that  such  was  the  rent  payable  by  the 
defendant,  the  real  agreement  being  for  a  lease  at  the  same 
rent  he  paid  his  landlord,  and  offers  parol  evidence  to  prove 
an  express  agreement,  she  was  to  have  it  on  the  same  terms 
he  had  it,  and  to  show  that  nothing  could  be  meant  by  that 
expression  but  the  same  rent. 

The  court  say  that  by  the  rule  of  law,  independent  of  the 
statute  of  frauds,  parol  evidence  cannot  be  received  to  con- 
tradict a  written  agreement.  Bur,  when  equity  is  called  on 
to  exercise  its  peculiar  jurisdiction,  by  decreeing  a  specifics 
performance,  the  party  to  be  charged  is  let  in  to  show  that: 
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imder  the  circumstances  the  plaintiff  is  not  entitled  to  hare 
the  agreement  specifically  performed,  and  that  there  are 
many  cases  where  parol  evidence  of  such  circumstances  has 
been  admitted,  as  in  the  case  of  Baxter  v,  Lester^  when  upon 
the  face  of  the  judgment,  a  specific  sum  was  to  be  given  for 
timber;  but  it  was  shown  by  parol  that  the  defendants  tvere 
tjiduced  to  give  that  upon  the  representation  that  it  was 
valued  by  two  timber  merchants,  which  was  not  true. 

{Clark  V.  GrarU,  14  Vesey  519.) 

Here  specific  performance  of  an  agreement  in  writing,  for 
a  lease  for  sixty  years,  was  refused  npon  parol  evidence  of 
an  alteration  stipulated  for  at  the  time,  and  upon  the  faith 
of  which  the  party  assented,  the  defendant  had  signed  the 
agreement  upon  faith  of  a  certain  alteration  in  the  premises 
being  made^  and  the  court  say  that  it  would  ho  against  equity, 
and  a  fraud  on  the  defendant,  to  insist  upon  his  performance 
of  an  agreement  which  he  only  signed  on  the  faith  of  an 
alteration  being  made  in  one  of  its  terms.  It  has  been 
ruled  that  it  is  not  open  to  a  plaintifi^  to  supply  or  correct  a 
term  of  a  written  agreement  by  parol,  but  it  has  never  been 
determined  that  a  defendant  cannot  set  up  a  parol  engage- 
ment in  opposition  to  a  party,  who,  having  entered  into  it, 
seeks  to  have  a  written  agreement  performed  independently 
of  it,  and  they  decree  that  the  bill  shall  be  dismissed,  unless 
the  plaintifi^  shall  execute  such  a  lease  as  the  defendant 
promised  he  was  to  have. 

In  the  case  of  Boudinot,  it  was  not  only  made  a  condition 
of  sale  (in  the  written  articles  of  purchase),  that  the 
buildings  should  be  removed ;  but  it  was  proved  that  so  it 
^as  given  out  at  the  time  of  sale  expressly. 

Concealment  of  intentions  to  keep  the  buildings  on  the  pre- 
anises. 

{Shirley  v.  Stratton,  1  Bro.  c.  c,  440.) 

This  was  a  bill  for  the  specific  performance  of  an  agree- 
ment for  the  purchase  of  an  estate  in  Marshland  at  Bankings 
In  Essex,  and  for  the  payment  of  a  sum  of  one  thousand 
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pounds,  the  purchase  money,  the  defence  was  that  the  estate 
was  represented  to  defendant  as  clearing  a  neat  value  of 
ninety  pounds  per  annum,  and  no  notice  was  taken  to  him  of 
the  necessary  repair  of  a  wall  to  protect  the  estate  from 
the  river  Thames,  which  would  be  an  outlay  of  fifty  pounds 
per  annum — and  it  appearing  upon  evidence  there  has  been 
an  industrious  concealment  of  the  circumstance  of  the  wall 
during  the  treaty.    Bill  dissmissed  with  costs. 

{Meade  v.  Webb,  1  Bro.  P.  C,  308.) 

In  treaties  for  an  agreement,  a  wilful  and  industrious  con- 
cealment of  a  material  fact  by  one  of  the  parties,  in  order 
to  keep  the  other  in  ignorance,  is  a  gross  fraud,  and  will  in 
equity,  set  aside  the  contract. 

^s  to  fraud  not  charged  in  the  bill,  but  replied  to  fully  in 
the  answer. 

(Cooper^s  Equity  Pleadings,  p.  314,  1  Vesey  Sen.  535.) 
A  defendant  is  not  obliged  to  answer  facts  without  being 
fitated  or  charged  in  the  bill,  but  if  defendant  does  answer 
to  such  facts,  and  plaintiff  replies  to  such  answers,  tliey  are 
properly  put  in  issue,  though  they  were  not  charged  in  the 
bill. 

How  far  a  general  charge  in  a  bill  permits  particular  evi- 
dence as  to  circumstances. 

(Faulder  v.  Stuart,  11  Vesey,  301.) 

Question  whether  there  ig  such  a  charge  in  the  bill,  as  to 
the  payment  of  the  consideration  of  an  assignment,  as  enti- 
tles plaintiff  to  an  answer  as  to  all  the  circumstances.  I 
have  always  understood  that  a  general  charge  enabled  you  to 
put  all  questions  upon  it  that  are  material  to  make  out 
whether  it  was  paid. 

(Small  V.  Boudinot.) 

The  points  raised  on  the  argument  in  this  case  have 
greater  force,  when  it  is  considered  that  the  great  object  of 
the  sale,  which  appears  by  the  pleadings  and  evidence  in 
both  the  cases  of  Plume  and  of  Boudinot,  that  the  object  of 
the  purchasers  was  not  speculation,  (as  will  be  seen  by  the 
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result  of  the  sale,  by  scarcely  one  hundred  dollars)— or  any 
immediate  profit ;  but  was  to  deliver  the  town  and  neighbor- 
hood from  acts  and  scenes  of  a  demoralizing  tendency,  and 
to  build  up  with  substantial  buildings  on  the  site  of  those 
which  were  dilapidated  and  unsightly.  Purchasers  were 
induced  to  bid,  under  the  positive  assurances  that  the  build- 
ings should  certainly  be  removed — a  positive  condition  which 
must  stand  as  a  subsisting  ground  of  specific  performance  as 
in  the  case  of  Clarke  v.  Grants  14  Vesey  524.  "  It  would 
be,"  says  the  master  of  the  rolls,  "  against  equity  and  a  fraud 
on  the  defendant,  to  insist  upon  his  performance  of  an  agree- 
ment which  he  only  signed  on  the  faith  of  an  alteration  being 
made  in  one  of  its  terms — but  for  this  promise  there  would 
probably  never  have  been  any  agreement  at  all.^^ 

The  question  is — can  Boudinot  be  made  to  comply  with  a 
contract,  the  most  important  terras  of  which  never  have 
been,  in  the  least  degree,  attempted  to  be  performed  by  the 
vendor — and  when  fraud,  deceit  and  the  grossest  advantage 
have  been  taken  ? 

The  Chancellor.  The  original  bill  was  filed  by  Small 
against  Boudinot,  on  a  mortgage  given  by  Boudinot  and 
wife  to  Small,  to  secure,  in  part,  the  purchase  money  for  the 
land  embraced  in  the  mortgage.  Boudinot,  by  his  answer, 
sets  up  fraud  in  the  sale,  and  further,  that  the  conditions  of 
the  sale  have  not  been  complied  with. 

The  object  of  the  cross  bill  is  to  compel  Small  to  take  a 
reconveyance  of  the  property,  cancel  the  mortgage,  and  the 
bond  it  was  given  to  secure,  and  account  for  the  principal 
and  interest  money  paid  on  the  bond  and  mortgage. 

Small  was  the  owner  of  a  valuable  tract  of  land  in  the 
city  of  Newark.  In  1836,  he  entered  into  a  written  agree- 
ment with  a  number  of  individuals  to  sell  them  the  land. 
By  the  agreement,  the  purchase  was  made  up  into  shares 
of  one  thousand  dollars  each.  Boudinot  was  the  owner  of 
one  share,  and  Small  of  five  shares.  The  terms  were,  that  a 
certain  per  cent,  was  to  be  paid  down — the  property  was 
then  to  be  sold  under  the  management  and  control  of  the 
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majority  of  the  shareholders,  and  Small  was  to  be  paid  the 
balance  of  his  purchase  money  out  of  the  proceeds  of  the 
sale.  It  was  sold  off  in  building  lots  at  public  sale,  and 
Boudinot  became  the  purchaser  of  a  lot  at  five  thousand 
dollars.  He  paid  one  thousand  five  hundred  dollars  of  the 
purchase  money,  and  for  the  ])alance  gave  the  bond  and  mort- 
gage in  question,  upon  which  several  yeare  interest  has  been 
paid. 

The  bill  alleges,  the  sale  was  fraudulent. 

First.  That  ''  there  were  under-bidders  for  the  said  pro- 
perty, and  that  such  under-bidding  upon  the  same,  in  oppo- 
sition to  the  complainant,  was  in  behalf,  or  at  the  instance 
of  the  said  George  D.  Small,  to  inflate  the  price  of  the  pro- 
perty ;  and  the  price  at  which  the  same  was  struck  off  was 
far  beyond  what  the  said  property  would  bring,  and  beyond 
what  any  other  person  would  have  been  willing  at  that,  or 
other  time,  before  or  since,  to  give  for  the  same." 

There  were  twenty-eight  owners  of  the  property.  The 
sale  was  made  by  them ;  and  of  which  number  the  complain- 
ant in  the  cross  bill  was  one,  as  well  as  the  defendant.  How 
then,  there  could  have  been  under-bidding  at  the  sale  in  op- 
position to  the  complainant,  and  on  behalf,  or  at  the  instance 
of  the  defendant,  cannot  well  be  conceived.  If  theit?  were 
any  bids  in  opposition  to  the  complainant,  in  behalf  of  the 
defendant,  they  were  not  under-bids,  but  bona  fide  bids,  by 
which  the  defendant  was  bound.  What  authority  had  Small 
to  under-bid?  He  could  not  do  it  without  the  authority  of 
the  vendors.  It  is  not  alleged,  that  they  gave  him  any 
authority.  If  they  did,  as  the  complainant  was  one  of  the 
vendors  himself,  he  ouglit  to  go  further,  and,  at  lea?t.  allege 
and  prove,  that  it  was  a  secret  contrivance  without  his  know- 
ledge or  consent. 

Again.  The  complainant  alleges,  that  he  continued  to 
pay  interest  on  his  bond,  until  he  was  informed  *'  that  the 
said  sale  was  the  result  of  contrivance  and  management  be- 
tween Small  and  some  of  the  committee,  secretly,  and  de- 
signedly, to  deceive  and  defraud  the  purchasing  (purchasers) 
at  said  sale.'' 

But  what  the  contrivance  between  Small  and  some  of  the 
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committee  was,  and  how  the  said  sale  was  the  result  of  such 
contrivance,  is  not  stated,  but  left  to  conjecture.  The  com- 
plainant had  before  alleged,  that  the  under-bidding  was  at 
the  instance,  and  on  behalf  of  Small.  This  has  no  connec- 
tion with  the  charge  of  contrivance  between  Small  and  the 
committee. 

There  is  one  other  allegation  of  fraud  in  the  bill.    I  will 
state  it  in  the  language  of  the  bill :    ''  That  he  has  under- 
stood, since  the  payment  of  the  said  interest  and  notes,  that 
the  said  sale  was  promoted  and  set  forward,  and  was  carried 
on  by  means  of  a  secret  understanding  between  the  said 
George  D.  Small,  and  some  person  or  persons  on  the  com- 
mittee appointed  to  conduct  the  sale  as  aforesaid ;  and  in  a 
fraudulent  manner,  for  the  purpose  of  deceiving  your  orator, 
Jllias  E.  Boudinot,  and  that  there  were  such  proceedings 
lad  on  the  pai-t  of  the  said  persons  composing  the  said  com- 
jmittee,  or  some  of  them,  upon  arrangement  made  with  the 
eaid  George  D.  Small,  as  were  suppressive  of  such  facts  as 
ought  to  have  been  known  to  the  bidders,  and  such  as  were 
fraudulent,  to  deceive  the  said  purchasers,  and  especially 
30ur  orator,  and  that  there  was  in  the  inception  of  the  said 
agreement  for  purchasing  as  aforesaid,  and  conduct  of  the 
eaid  sale,  fraud,  misrepresentation  and  concealment,  on  the 
j>art  of  the  said  George  D.  Small,  by  means  of  which  tlie 
eaid  purchase  was  made  by  your  orator,  Elias  E.  Boudinot, 
mnd  with  a  design  to  sell  off  the  said  lots,  and  particularly 
the  lot  sold  to  your  orator,  at  a  price  inflated,  and  far  be- 
yond its  value." 

It  is  apparent,  that  a  charge  like  this  is  no  foundation  for 
:^elief.  A  party  who  seeks  redress,  on  the  ground  of  fraud, 
:»iiust  point  out,  and  specify  the  fraud.  A  general  charge  of 
i'raud  is  not  sufficient.  The  party  alleging  it,  must  state  the 
Xacts  which  constitute  the  fraud.  A  general  charge  of  fraud 
in  a  bill,  is  not  sufficient  to  authorize  a  decree  for  the  com- 
jDlainant,  on  demurrer  to  the  bill.  McCaleb  v.  Perry,  5 
Jleyward,  88.  How  can  the  defendant  meet  this  charge  ? 
fiow  can  he  answer  it?  The  charge  is  only  this :  That  the 
oomplainant  has  understood  (without  even  averring  his  be- 
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lief  of  its  truth),  that  the  sale  was  conducted  fraudulently — 
that  the  committee  and  Small  were  the  wrong-doers — and 
that  they  suppressed  certain  facts  which  ought  to  have  been 
made  known.  In  what  respects  the  sale  was  fraudulently 
conducted,  or  what  facts  were  suppressed,  to  the  detriment 
of  the  complainant,  we  arc  not  told. 

The  fraud  is  denied  in  the  answer,  without  any  reserve; 
and  I  do  not  think  there  is  the  least  evidence,  to  suspect 
even,  that  any  fraud  upon  the  complainant  was  contemplated 
or  practised,  either  by  Small  or  the  committee,  or  by  any 
one  else.  All  the  evidence  upon  which  the  complainant's 
counsel  rely  is,  that,  at  the  sale,  two  lots  were  purchased  in 
on  behalf  of  the  vendors.  But  how  can  this  affect  the  pur- 
chase of  the  complainant?  Suppose  the  other  lots  were 
fraudulently  sold,  and  that,  by  the  contrivance  of  the  de- 
fendant, the  price  was  run  up,  and  became  exorbitant ;  unless 
the  complainant  can  show  that  tlie  persons  who  were  his 
competitors  at  the  sale  for  the  very  lot  lie  purchased,  were 
fictitious  bidders,  and  that  lie  was  defrauded,  the  fact  that 
there  were  undcr-bidders  for  other  lots,  and  fraud  in  the 
sale,  can  avail  the  complainant  nothing.  Now,  it  is  not  shown 
that  there  were  any  bidders  against  the  complainant.  From 
everything  that  appears  in  the  case,  tlie  complainant  obtained 
the  lot  at  his  own  price.  The  complainant  does  not  show 
himself  entitled,  either  to  the  morality  or  the  law,  laid  down 
by  Lord  Mansfield  in  Baxwell  v.  Christie.  Cowper  305.  There 
is  no  fault  in  the  counsel  who  drafted  this  bill — the  facta 
are  wanted  upon  which  a  bill  can  stand. 

As  to  the  relief  asked  for,  on  the  ground  that  the  condi- 
tions of  sale  have  not  been  complied  with.  The  third  con- 
dition was  as  follows : 

3.  The  buildings  will  bo  sold,  to  l>c  removed  within  thirty" 
days  from  this  date,  from  the  premises. 

The  buildings  were  sold  separate  from,  and  after  the  sal^ 
of  the  lots.  Small  bought  a  lot  upon  which  was  a  building 
and  afterwards  purchased  the  building.  He  has  not  remove<^ 
it,  and  the  complainant  insists  he  has  a  right  to  have  tii^ 
contract  rescinded,  and  the  parties  placed  in  statu  quo. 
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As  to  all  the  allegations  in  the  hill,  of  motives  and  decla- 
rations of  the  vendors  in  prescrihin^  this  condition  of  the 
sale,  they  cannot  be  considered.     The  condition  is  reduced 
to  writing,  and  the  motives  of  the  parties,  or  their  subse- 
quent parol  declarations,  cannot  give  construction  to  it.     Be- 
fifdes,  no  attempt  was  made  to  prove  the  allegations,  and  as 
/ar  as  the  character  of  the  charges  would  admit  of  a  denial 
iDjr  him,  they  are  denied  by  the  answer  of  the  defendant. 
This  condition  of  sale  was  a  matter  between  the  vendors 
^i.n<i  the  parcbasers  of  the  buildings.     It  was  not  a  condition 
u  jx)n  which  the  lots  were  sold.     The  purchaser  of  a  building 
-took  it  upon  the  condition,  that  he  would  remove  it  in  thirty 
d^3^s.    Of  what  benefit  is  this  condition  of  sale  to  a  purcha- 
se ir  of  a  lot  without  a  building?     If  it  is  a  farm  house  ;  if 
±,Ix^    condition  requires   its  removal,  it  does  not   prevent 
a.n.other  of  like  character  being  erected  on  the  same  lot.     If 
tln.^    object  to  be  accomplished,  and  which  was  in  view  of  the 
p>^x*  ties  interested,  was  to  rid  the  lots  of  a  certain  descrip- 
tiiox^  of  buildings — this   condition  did  not   accomplish  it. 
T*1^C3  purchasers  were  in  no  wise  restrained,  as  to  the  char- 
a<5t>c3r,  or  description  of  buildings  to  be  erected,  nor  were 
trlxc^y  prohibited  from  retaining  buildings  already  there. 

It;  is  not  necessary  to  examine  the  other  demands  upon 
"^^Vi-ichthe  relief  sought  for  by  the  cross-bill  is  resisted. 

The  cross-bill  must  be  dismissed  with  costs.  The  com- 
pla^inant  in  the  original  bill  is  entitled  to  his  decree,  with  a 
refference  to  a  Ynaster  to  compute  the  amount  due  on  his 
mortgage. 
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CASES 


ADJUDGED  IK 


THE  COURT  OF  CHANCER 


OF  THE  STATE  OF   NEW   JERSEY, 


OCTOBER    TERM,    1853. 


John  Baldwin  v.  Henry  H.  Richman  et  d. 


H.,  under  the  will  of  his  father,  booanie  seized  of  an  estate  which,  under^ 


tht 


statute  of  1784,  became  a  fee  simple  in  his  eldest  son  J.,  who  being  nnt^^^ 
misapprehension  of  his  rights,  and  supposing  that  under  the  will  of  his  gi-^^    ' 
father,  he  was  tenant  in  common  with  his  brother  and  his  two  Bisters,  ftpf^ 
to  the  Orphans'  Court  for  a  divipion  of  the  land.     Each  of  the  children  *^'* 
possession  of  the  shares  severally  allotted  to  them :  and  the  brother  aftenr^^*^ 
conveyed  his  share  by  deed  to  the  complainant,  having  previously  exprt*** 
money  upon  it,  improved  and  fenced  it — cut  off  the  wood  and  paid  the  t#>^ 
upon  it  from  the  time  of  its  allotment  to  him  until  his  sale  of  it.    J.  died  ii»^^^ 
tate.     His  children,  the  defendants  in  this  case,   had  brought  an  cjecttf*^^ 
against  the  complainant,  and  were  in  possession  under  that  judgment* 

Hddy  that  the  complainant,  under  the  circumstAUces  of  the  case,  was  not  enti^ 
to  an  account  against  the  defendants,  for  the  improvements  he  baa  put  upon  ^^ 
property,  or  the  consideration  money  he  had  paid  for  the  land. 

That  tht  grantor  of  the  complainant  could  not  in  equity  recover  of  hU  brotlMr  ^'^ 
value  of  the  improvements  he  had  put  upon  the  premises,  unlets  it  »ppe»»*^ 
that  the  espenditures  made  had  been  induced  by  the  conduct  of  Z^  uA  O^ 
that  conduct  was  such  as  to  make  it  against  good  conscience  that  be  should  t^^^ 
an  advantage  from  it  at  his  brother's  expense.  Tht  mere  fact  o/  o  mUtuke  ^\ 
the  part  of  J.  could  give  the  grantor  of  the  complainant  no  equitable  eUiB  > 
relief. 
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That  this  could  DOt  be  likened  to  a  case  where  a  roan  haying  title  to  land,  stands 
by  and  enconragefl  the  sale  without  forbidding  it.  For  J.  woe  wholly  ignorant 
of  his  legal  rights,  and  they  were  rights  of  which  his  brother  had  the  tatne 
knowledge  a*  he  had. 

The  maxim  that  where  one  of  two  innocent  person?  must  suffer,  he  shall  suffer, 
who  by  his  own  acts  occasioned  the  confidence  and  loss,  is  not  applicable,  for 
both  acted  with  full  kttoteledge  of  all  the /act*. 

That  the  complainant  stands  in  a  very  different  position  from  his  grantor.  If  his 
grantor  had  an  equitable  claim  to  bo  paid  for  the  improvements,  he  has  no- 
equity,  unless  he  is  a  bona  jlde  pit t'chater  icithont  nuticf. 

That  the  bill  should  hare  been  demurred  to,  for  want  of  the  allegation. 

Henry  Richman,  deceased,  by  his  last  will,  dated  6th  Jan- 
uary, 1779,  proved  15th  September,  1787,  devised  as  follows, 
viz:  *•  I  give  unto  my  son,  Henry  Richman,  the  plantation 
I  now  live  on,"  <fec.  "  I  give  it  to  my  son  Henry  during  his 
natural  life,  and  then  to  the  heirs  of  liis  body,  lawfully  begot- 
ten, forever." 

Henry  Richman,  the  devisee,  entered  into  possession,  and 
then  by  deed,  5th  January,  1796,  conveyed  the  premises  so 
devised  to  him,  to  one  Thomas  Parvin. 

Henry  Richman  (2d),  died  about  1825,  leaving  four  child- 
i*^»;  Jeremiah,  (the  eldest  son).  Benjamin,  Charlotte  and 
Constantia,  who  upon  his  death  brought  suit  to  recover  the 
px-^mises  so  conveyed  to  Parvin.  The  heirs  of  Parvin  relin- 
^'•^ished  the  premises,  and  on  the  14th  of  January,  1828, 
*^^lbre  the  day  to  which  the  ejectment  was  returnable,  made 
^^*>^^  executed  to  Jeremiah  Richman  (the  eldest  son  and  father 
^^  the  complainants),  an  absolute  release  and  quit-claim  of 
^*^^  land  so  conveyed  to  their  father,  Thomas  Parvin. 

-At  September  term,  1826,  the  said  Jeremiah  Richman  ap- 

I^^ifjd  to  the  Orphans'  Court  of  the  county  of  Salem,  for  a 

^^"v-jsion  of  the  land  devised   by  his  grandfather,   Henry 

'**'ic»hman,  among  the  heirs-at-law  of  his  father,  Henry  Rich- 

'^^n  (2d).  The  petition  presented'by  him  to  the  Orphans'  Court 

^^Ciited  that  the  "  petitioner  together  with  Benjamin,  Constan- 

^^^    and  Charlotte  Richman,  are  heirs  of  Henry  Richman, 

^t;©  of  the  county  of  Salem,  deceased,  who  devised  certain 

^^"^^1  estate,   of    the   township   of  Pittsgrove,  to   the   said 

*^^irB  (after  the  decease  of  their  father,  Henry  Richman,  Jr.,) 

*^y  lis  last  will  and  testament,  which  they  now  hold  undi- 
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vided  and  as  tenants  in  common,"  <fec.  He  therefore  prayed 
the  court  to  appoint  commissioners  "  to  assign  and  set  off  to 
oach  one  of  said  heirs,  their  shares,  by  metes  and  bounds, 
agreeably  to  the  will  of  said  deceased."  The  court  upon 
this  petition  appointed  commissioners  to  make  such  partition, 
who  divided  the  premises  accordingly,  and  made  their  report 
thereof,  which  was  confirmed  at  December  term,  1826.  The 
said  children  of  Henry  C.  Richman  took  possession  of  the 
shares  so  severally  allotted  to  them,  and  Benjamin  Richman, 
on  the  5th  of  January,  1836,  conveyed  his  share,  by  deed,  to 
John  Baldwin,  who  is  in  possession  of  the  same,  for  the  sum 
of  two  hundred  and  fifty  dollars. 

Jeremiah  Richman  died.  May,  1845,  intestate,  not  having 
sold,  or  otherwise  made  any  disposition  of  the  premises  de- 
vised by  the  will  of  his  grandfather,  leaving  the  complain. 

ants,  his  children  and  heirs-at-law. 

These  facts  are  undisputed. 

The  bill  alleges,  that  Benjamin  Richman  used  and  occupie  d 
the  land  as  his  own,  from  the  time  of  its  allotment  to  hin 
until  his  sale  of  it  to  Baldwin  ;  that  he  expended  money  ' 
it,  improved  and  fenced  it;  cutoff  the  wood,  and  paid  tl^-ihc 
taxes  from  year  to  year;  all  of  which  was  done  with  tl— jMTic 
knowledge  of  Jeremiah,  and  without  his  interference.  Thi^  -•at 
the  defendants  have  commenced  an  action  of  ejectme:  ^:3nt 
against  the  complainants,  and  have  obtained  judgment  ^^ 

their  favor,  and  have  issued  a  writ  of  habere  facias  pass^  '^^' 
sianem  to  turn  the  complainant  out  of  possession. 

The  prayer  of  the  bill  is.  that  the  defendants  may  be  pe^E^^r- 
petually  barred  from  further  proceedings  at  law  ;  or,  if  iKI^^® 
court  should  be  of  opinion  that  the  defendants  are  entitle  -^ 
to  recover  the  possession,  then,  that  they  may  be  decreed  "  ^ 
come  to  an  account  with  the  complainant  for  the  money  er-  "^^' 
pended  by  him  on  the  land  in  improvements,  and  for  taxe-?^^^' 
^c,  &c. 

All  the  defendants  answer  the  bill.    They  allege  tliat  th^^ 
application  to  the  Orphans'  Court  made  by  Jeremiali  Rid*^^' 
man,   was   under  a   misapprehension   of  his   rights;   an^^' 
that  if  possession  was  held  of  the  land  by  his  brodier,  th^^ 
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taxes  paid  and  improvenicnts  made,  it  was  under  like  mis- 
apprehension, and  they  deny  the  right  of  the  complainants 
to  call  upon  them  for  remuneration. 
Proofs  were  taken  on  both  sides. 

W.  Halsted  for  complainant. 

P.  D.  Vroom  for  defendants. 

The  Chancellor.  It  is  admitted  that  Henry  Richman^ 
under  the  will  of  his  father,  became  seized  of  an  estate  in 
the  land  in  controversy,  which,  under  the  statute  of  1784^ 
became  a  fee  simple  in  his  eldest  son  Jeremiah. 

Jeremiah  died  intestate.  His  children,  as  his  heirs-at-law, 
brought  an  ejectment  to  recover  possession  of  the  land.  The 
defendant  in  the  ejectment,  who  is  the  complainant  in  this 
suit,  set  up,  in  defence,  the  proceedings  in  the  Orphans^ 
Court,  and  Jeremiah^s  subsequent  acquiescence  in  his  bro- 
ther's, and  in  his  brother's  grantee's  possession,  as  owners, 
as  an  estoppel^  as  well  against  himself  as  those  claiming 
under  him.  The  Supreme  Court  gave  judgment  against  the 
defendant  in  ejectment.  Tlie  defendants  in  this  suit  are 
now  in  possession  under  that  judgment. 

The  only  question  for  this  court  now  to  decide  is,  whether 
the  complainant,  under  the  circumstances  of  the  case,  is  en- 
titled to  an  account  against  the  defendants  for  the  improve- 
ments he  has  put  upon  the  property,  and  to  recover  their 
value,  as  well  as  the  consideration  money  he  paid  for  the 
land? 

It  is  manifest,  that  the  complainant  cannot  maintain  his 
claim,  except  under  the  equities  whicli  existed  between  his 
grantor  and  Jeremiah  Baldwin.  If  Benjamin  Richman 
could  not,  in  equity,  recover  of  liis  brother  Jeremiah  the 
value  of  the  improvements  which  Benjamin  put  upon  the 
premises,  then  this  complainant  has  no  right  of  action  for 
his  improvements.  The  bill  is  correctly  framed  in  this  view 
of  the  complainant's  rights,  and  this  is  made  the  foundation 
of  this  suit. 

Let  us  see,  then,  what  equitable  claim  Benjamin  Richman 
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had  against  Jeremiah  Richman.  It  must  be  shown  that  the 
expenditures  made  on  the  land  by  Benjamin,  were  induced 
^Jy  the  conduct  of  Jeremiah,  and  that  that  conduct  was  such 
as  to  make  it  against  good  conscience  that  he  should  reap 
an  advantage  from  it  at  his  brother's  expense. 

The  application  of  Jeremiah  Richman  to  the  Orphans' 
Court  was  made  under  a^piisapprehension  of  his  rights.  He 
supposed  that,  under  the  will  of  his  grandfather,  he  was 
tenant  in  common  with  his  brother  and  his  two  sisters.  This 
IS  apparent  from  his  petition  to  the  court,  in  which  he  repre- 
sents himself,  his  brother  and  two  sisters,  as  tenants  in 
common,  under  the  will  of  their  grandfather.  In  fact,  they 
were  all  laboring  under  the  same  misapprehension :  for  they 
liad  previously  commenced,  in  the  name  of  all  of  them,  as 
tenants  in  common,  an  ejectment  suit  against  a  tenant  in  pos- 
'  session,  who  claimed  under  a  deed  from  their  father. 

The  proceedings  in  the  Orphans*  Court  conferred  no  title. 
Their  consequences,  upon  the  rights  of  Jeremiah,  were  no 
more  than  if  he  himself  had  selected  three  men  to  divide 
the  land  into  four  equal  parts,  and  under  such  division  had 
Buffered  Benjamin  to  take  possession  of  one  of  them. 

The  bill  charges  no  fraud  upon  Jeremiah.  We  can  hardly 
conceive  of  any  fraud  he  could  have  meditated. 

Under  this  division,  Benjamin  took  possession  of  the  land, 
and  now  all  the  consequences  that  have  resulted  are  attri- 
buted to  the  mistake  of  his  brother.     But  we  ought  not  to 
forget,  that  Benjamin  did  not  claim  title  to  this  land  undetra 
the  proceedings  of  the  Orphans'  Court,  nor  under  his  bra— 
iiher,  nor  under  any  act  of  his.     He  claimed  title  under  \A' 
jjrandfather'swill.     lie  took  possession  claiming  under  th^B> 
will,  adverse  to  his  brother.     He  gave  no  consideration^^ 
and  the  responsibility  of  the  mistake  rests  as  much  upc^ 
himself,  as  upon  any  one  else.     In  presenting  this  part  ^*" 
the  case,  the  bill  is  altogether  defective,  in  making  out  arr:^ 
case  which   can  possibly  entitle  the  complainant  to  relic^^ 
It  does  not  allege,  that  Benjamin  took  possession  of  tl^V 
land,  and  improved  it,  under  the  impression  that  the  la 
was  his  own;  nor  is  there  any  allegation  that  it  was 
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conduct  of  Jeremiah  that  induced  him  to  take  possession, 
and  make  the  improvements.  From  any  thing  that  appears 
in  the  bill  to  the  contrary,  he  knew  that  Jeremiah  was  act- 
iig  under  a  mistake,  and  took  advantage  of  it.  The  mere 
fict  of  a  mistake  on  the  part  of  Jeremiah  could  give  Benja- 
min no  equitable  claim  for  relief.  It  should  appear  that 
he  was  the  victim  of  such  mistake ;  and  without  any  fault 
of  his  own,  had  sustained  injury.  The  bill  does  not  allege 
this  in  terms,  nor  do  I  think  it  is  fairly  to  be  inferred  from 
its  statements. 

Again,  the  bill  alleges  that  Jeremiah  stood  by  and  saw 
Benjamin  make  improvements  on  the  land,  and  permitted 
liim  to  pay  the  taxes.  The  improvements  consisted  in  some 
fencing.  The  value  of  the  fence,  or  the  amount  of  the  taxes 
^tfe  not  stated.  The  answer  makes  no  admission  as  to  these 
xiatters,  as  they  were  not  within  the  knowledge  of  the  de- 
:fendants;  and  the  complainants  have  offered  no  proof  in 
aregard  to  them.  It  does,  however,  appear  in  proof,  that 
IBenjamin  cut  wood  to  the  amount  of  eighty  dollars  in  value. 
"There  is  nothing  to  show  that  the  use  of  the  land,  and  the 
^ood  cut,  were  not  more  in  value  than  the  taxes  paid,  and 
the  value  of  the  fencing.  Thus  in  the  whole  case,  the  com- 
plainant does  not  show  any  injury  that  calls  for  redress  as 
l)etween  the  two  brothers.  Unless  Benjamin  received  some 
injury,  there  could  be  no  equities  to  adjust  as  between  him 
•stnd  his  brother,  and  nothing  to  call  for  the  interference  of 
the  court.  It  was  insisted  by  counsel,  that  the  conduct  of 
mTeremiah  in  putting  his  brother  in  possession,  and  permit- 
ting him  to  make  improvements,  amounted  to  a  constructive 
:fraud.  Admitting  this  to  be  so,  Benjamin  could  have  no 
^aim  in  equity,  unless  he  could  show  that  he  had  sustained 
«ome  injury  from  the  fraud.  But  this  could  not  be  likened 
'to  a  case,  where  a  man  having  title  to  land,  stands  by  and 
encourages  the  sale  without  forbidding  it.  Jeremiah  was 
"Wholly  ignorant  of  his  legal  rights,  and  they  were  rights  of 
"^hich  Benjamin  had  the  same  knowledge  upon  what  they 
depended  that  ho  had.  Nor  could  the  maxim  be  applicable, 
"fciat  where  one  of  two  innocent  persons  must  suffer,  he  shall 
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suffer,  who,  by  his  own  acts,  occaf?ioncd  the  confidence  and 
loss;  because  both  acted  with  full  knowledge  of  all  the 
facts. 

But  admitting,  that  under  the  circumstances  of  the  case, 
Benjamin  Richman  liad  an  equitable  claim  to  be  paid  for  the 
improvements  he  put  upon  the  land,  the  complainant  stands 
in  a  very  different  position  from  Benjamin  Richman. 

The  complainant  has  no  equitable  claim  for  relief,  unless 
he  is  a  bona  fide  purchaser  without  notice.  If  he  purchased 
this  property  with  notice  that  his  grantor  had  no  title, 
what  claim  can  he  set  up  in  equity,  against  the  rightful  own- 
ers, to  be  paid  for  his  improvements?  He  must  show  his 
equity  by  his  bill.  He  does  not  allege  that  he  was  such  pur- 
chaser— the  bill  should  have  been  demurred  to  for  this  defect. 
It  is  proved,  that  he  had  notice,  that  his  grantor  had  no  title ; 
and  that  he  was  informed  of  Jeremiah  Richman's  title,  and 
of  the  character  of  that  title.  He  procured  a  copy  of  the 
will  of  Henry  Richman,  and  had  it  examined.  He  was 
informed,  that  by  the  will,  the  title  was  in  Jeremiah  Richman. 
It  is  proved,  that  on  account  of  the  defect  of  title  in  his 
grantor,  he  purchased  the  projierty  for  about  half  its  value; 
that  after  he  purchased,  he  procured  a  strip  of  land  from  his 
neighbor  to  erect  his  buildings  upon,  and  gave  as  a  reason, 
that  his  title  to  the  land  purchased  of  Benjamin  Richman  ^ 
was  defective. 

The  counsel  of  the  complainant  insisted  that  this  was  not#-^ 
put  in  issue  by  the  pleadings,  and  therefore  the  defendant..ca 
should  not  be  permitted  to  have  tlie  benefit  of  this  testimony^- 
But  it  was  not  neoo.->ary  for  the  defendants  to  put  the  que^=^ 
tion  in  issue  The  coni]»lainaiit  should  liave  made  the  is.su^H 
He  has  no  case  without  it.  He  must  recover  upon  the  co^^ 
made  by  his  bill,  and  if  tlint  i"«  nut  such  as  entitles  hitrk 
relief,  he  cannot  have  a  decree  in  his  favor.  To  sustain  fc^ 
character  of  a  bona  fide  purchaser  without  notice,  the  p^"^ 
must  aver  and  prove,  not  only  that  he  had  nojiotice  of  ^ 
adversary's  rights  before  his  purchase,  but  that  he  had  ^ 

tually  paid  the  purchase  money  before  such  notice.    (J^  — 
S.  Jewett  V.  Palmer  and  May,  7  J.  C  R.  65.) 

The  bill  must  be  dismissed  with  costs. 


1853.] 


KEAN  V.  JOHNSON  et  d. 


401 


Between  John  Kean,  complainant,  and  John  T.  John- 
son AND  OTHERS,  and  the  Central  Railroad  Company, 
defendants. 


Whfn  a  hoaril  of  directorff  or  a  majority  of  etookhoMcrB,  deviate  from  the  origi- 
ruilly  coDtempUtcd  undcrtuking,  the  ''rights"  of  other  and  dissenting  ftockhold- 
en  are  "  affected ;"  iig  against  them  they  cannot  legally  do  it. 
-A  majority  <^»f  Jtockholdcrs  in  a  pro8]»croiw  corporation,  cannot  at  their  own  mere 
caprice,  sell  out  the  whole  source  of  their  eraolinnonts  and  invest  their  capital 
in  other  enter]*"'^'*  where  the  minority  dcnirc  the  progecution  of  the  huMincttj)  in 
which  they  had  engaged.  The  contract  In,  that  their  joint  funds  ^hall,  under 
the  care  of  specified  persons,  generally  called  director?,  Ic  employed,  and  that 
for  certain  specified  purposes. 

"^Vhere  the  duration  of  such  employment  is  limited  in  ihe  charter,  until  that  time 
it  must  continue  so  employed,  unless,  perhaps,  in  case  ot  clear  Iof?.  If  no  time 
is  filed  by  the  charter,  at  which  the  pro]»0!»ed  upc  of  the  capital  shall  cease,  tho 
contract  is  that  so  long  as  the  affairs  of  the  company  are  prosperous  it  shall  go 
on,  unless  all  consent  to  the  contrary. 

*•  *  How  far,  under  what  circumstances,  and  upon  what  application  a  court  of  equity 
would  restrain  a  corporation  from  an  improper  alienation  of  its  property,  must 
depend  upon  the  general  principles  which  guide  it  in  the  exercise  of  its  powers  ; 
bat  in  a  proper  case  made,  it  would  interefere  to  jircvent  a  disposition  of  its 
property /'/r  other  than  vorftorate  pufjto^ff. 
*  "*  It  w  the  right  of  a  pariner  to  hold  his  associhtes  to  the  fpecificd  purposcj*,  whilst 
the  partnership  continues." 

■^  fi  (ke  enacting  section  of  the  charter  of  a  railroad,  ihe  words  "  And  thoy  and 
their  successors!  by  the  said  name  and  style  ^haM  be  capable  of  purchasing,  hold- 
ing, and  conc'.yimjy  any  lands,  tenement.-',  goods  and  chatties  whatever,  necessary 
and  expedient  to  the  objects  of  this  incorporation,*'  only  authorize  property  to 
be  Jiold  and  conveyed  away,  when  it  is  netesf-ary  or  expedient  to  th*^  objcv(9  of 
the  incorpo^i^tio  I.  Tho  ohjctn  ../ tht  '.firo-ti-inO'ntk  t-unnot  require  that  the 
necefsary  source  of  it«  profitable  exi^tenoc  !-ho;ld  lie  sold  and  conveyed  away. 

"^^  ini|«t>!ement  to  the  act  of  incorporation  t-f  a  railroad  coniiiany,  authorizing  thv 
eoc*pany  to  purchase  the  road  couitructcl  ly  another  company,  and  declaring 
that  *Jie  purchase<l  road  should  become  a  part  «  f  the  ruad  authorized  to  be  con- 
stricted by  the  charter,  contained  a  proNiso:  "  That  nothing  In  th!9  <v:t  aoTi- 
talce'l  shall  in  any  wise  affect  a»»y  *in\t  •<  hotfc r,  c'thcr  at  law  or  in  equity,  »»/ 
any  HorkholiUr,  or  other  person  in,  or  any  claim  t  r  demand  against  the  com- 
ptTsy.  whose  roa«l  it  w:is  contemr.ljited  to  jurchar^e.  JielU  that  the  purchasu 
aithoriietl  by  the  snprleraeTit,  i\\  afffct  the  riajhts  of  the  stockholders  in  tho 
eempany,  whose  road  was  to  be  purchased.  And  that  tho  legitjlature  intended, 
whe:i  they  provided  that  nothing  in  that  (•»  t  coi-tained,  should  in  any  wise  affect 
an},-  nyAt  '.c^c.tfir^  :hat  »U'jh  yurvha^e  rh^vld  not  oovur,  without  that  which 
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alone  coul  I  pr-.'vonl  it>  alToctiug  tJiuh  rights,  vii :  the  cunycnt  of  every  stock- 
holder. 

Qtiere — Whethor  a  supplement  authorizing  any  deviation  from  the  original  charter 
and  not  requiring  the  consent  of  all  the  stockholders,  is  unconstitutional  ? 

Where  the  company  whose  road  was  purchased  under  the  above  supplement,  and 
who  were  not  a  neven^ury  party  to  any  of  the  different  kind*  of  rtlief  praytdt 
had  not  been  made  a  party  to  a  bill  filed  by  one  who  was  a  protesting  stock- 
holder, against  the  directors  of  both  roads,  and  the  company  in  possesaion  of 
the  ro.id,  and  all  its  property  but  the  franchise;  and  the  objection  was  not 
taken  until  the  hearing  of  a  general  demurrer  to  the  equity  of  the  bill.  The 
court  disposed  of  the  case  on  its  merits,  without  requiring  such  formal  parties 
lo  be  joined. 

John  Kean  files  his  bill  in  this  court  against  John  T. 
Johnston  and  others,  individuals,  and  the  Somerville  &  Eas- 
ton  Railroad  Company,  otherwise  called  the  Central  Railroad 
Company  of  New  Jersey,  of  which  they  are  director,  pray- 
ing an  injunction  and  other  relief;  to  which  bill  the  de- 
fondants  have  filed  a  general  demurrer. 

The  bill  states,  that  under  an  act  of  the  legislature,  passed 
February  9,  1831,  a  corporation  was  organized,  called  the 
Elizabethtown  &  Somerville  Railroad  Company,  which  soon 
after  went  into  full  operation;  that  in  1839-40,  being  in 
want  of  funds,  to  pay  for  tlie  making  of  the  road,  the  com- 
pany borrowed  large  sums  of  money,  for  which  they  mort- 
gaged not  only  its  property,  but  its  franchises  or  chartered 
rights ;  which  mortgages  by  a  supplemental  act  were  valida- 
ted by  the   legislature   and   consent  of  two-thirds   of   the 
stockholdci^,  which  consent  was  by  said  act  required ;  that 
afterwards  these  mortgages  were  foreclosed,  a  sale  had,  and 
a  deed  conveying  all  the  property  and  chartered  rights  of 
said  company,  duly  made  to  Stearns  &  Colket,  purchasers  at 
the  mortgage  sale ;  that  these  purchasers  divided  the  own- 
ership and  propriety  of  their  purchase  into  eight  thousand  - 
shares  of  capital  stock,  one  thousand  five  hundred  shares  oC 
which  the  complainant  bought,  and  part  of  which  he  stiVl 
holds;  that  under  this  creation  of  new  stock  a  new  company 
was  organized,  a  new  rail  laid  over  the  road,  and  the  bufi^S 
ness  of  transporting  freight  and  passengers  was  begun 
carried  on  with  renovated^and  much  increased  power 
success. 
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The  bill  further  states,  that  in  1847,  another  company 
was  chartered  by  the  legislature,  to  construct  a  railroad  from 
Soinerville  to  Easton,  and  called  the  Sonierville  &  Easton 
Railroad  Company,  in  which  the  individual  defendants 
named  in  the  bill  (with  two  exceptions)  owned  a  large  ma- 
jority of  the  capital  stock,  and  have  always  been  the  direct- 
ors; that  about  the  latter  part  of  1848  they  combined 
together  for  the  purpose  of  amalgamating  the  two  companies 
under  a  different  organization,  and  of  compelling  the  other 
stockholders  of  the  Elizabethtown  &  Somerville  Railroad 
"Company  to  surrender  their  stock ;  and  procured  the  pas- 
sage of  a  supplement  to  the  act  to  incorporate  the  Somer- 
^•ille  A  Easton  Railroad  Company,  which  is  set  forth  at, length 
in  the  bill. 

The  act  provides  as  follows : 

1.  That  it  shall  be  lawful  for  tlie  Somerville  &  Easton 
Kailroad  Company  to  purchase  the  road  constructed  by  the 
JSlizabethtown  &  Somerville  Company. 

2.  That  if  pajinent  of  said  purchase  can  be  made  in  stock, 
t;Ime  Somerville  &  Easton  Railroad  Company  can  issue  so 

jTXi  veh  as  shall  be  required  for  that  purpose. 

3.  That  the  purchased  road  shall  be  and  become  a  part  of 
^he  road  authorized  to  be  constructed  by  the  Somerville  & 
±S^kstoii  Company,  and  regulated  by  its  cliarter,  and  that  that 
<^ompany  shall  thereafter  be  known  as  the  Central  Railroad 
OJompany  of  New  Jersey. 

JProvided,  That  nothing  in  this  act  contained  shall  in  any- 

^^w^se  affect  any  right  whatever,  either  at  law  or  in  equity,  of 

^-^y  stockholder  or  other  person  in,  or  any  claim  or  demand 

^^ainst  the  Elizabethtown  &  Somerville  Railroad  Company, 

^^  any  lien  whatever  upon  said  railroad  or  upon  any  prop- 

©r'ty  which  by  virtue  of  this  act  shall  be  transferred  or 

^^nveyed :  Jind  provided  further  j  That  upon  such  purchase 

*s  aforesaid  being  completed,  the  said  The  Central  Railroad 

Company  of  New  Jersey  shall  thereby  become  responsible 

for  all  debts  contracted  by  the  Elizabethtown  &  Somerville 

Railroad  Company,  since  the  foreclosure  of  the  mortgage  or 

Mortgages  under  which  the  present  stockholders  of  said  last 
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named  company  claim  to  hold  the  said  railroad,  and  shall  be 
liable  therefor  in  law  and  equity,  in  like  manner  as  if  the 
said  debts  had  been  contract<}d  by  the  Somerville  &  Easton 
Railroad  Company  :  Provided  also^  That  the  said  purchase 
shall  be  made  with  the  consent  of  the  last  mentioned  stock- 
holders. 

The  bill  then  further  avers  that,  after  the  passage  of  this 
act,  and  about  April  1,  1849,  the  individual  defendants  in 
the  bill,   holding  a  large  majority  of  the  stock  of  both  com- 
panies, and  being  directors  of  each,  and  constituting  almost 
the  entire  boards,  did  proceed,  using  and  proceeding  in  the 
names  of  said  companies  respectively,  and  assuming  to  act 
as  said  companies,  to  continue  and  carry  out  a  bargain  and 
agreement  between  the  said  two  companies  for  the  sale  of 
the   railroad   and   other   property   and   appendages  of  the 
Elizabethtown  <fe   Somerville  Railroad  Company,  and  pro- 
cured of  Stearns  <k  Colket,  the  purchasers  at  the  master'a-    ^^ 
sale,  a  deed  conveying  to  the  latter  company,  all  the  prop—  — _ 
erty   and  appurtenances  of  said  road  as  the   same  wqt^ez^z::^ 
conveyed  by  the  master  to  them. 

The  two  roads  thus   united,  the   name  was  changed   t — ^^o 
*'  The  Central  Railroad  Company  of  New  Jersey,'-  and  iind<-        >r> 
that  name  the  corporation  has  since  carried  on  operationi^Kns 
over  the  road  and  with  the  property  of  the  Elizabethtown        ^  & 
Somerville  Railroad  Company. 

The  complainant  further  avers  that  he  was  and  is  own^  .^ner 
of  two  hundred  and  seventy-five  shares  of  stock  in  tbBT-Jtli^^ 
Elizabethtown  &  Somerville  Railroad  Company,  as  issuer  ■^i 
anew  by  Stearns  <fe  Colket;  that  Thomas  A.  Hartwell  an.^i«Ji^ 
William  Thompson  also  were  and  are  owners  of  a  lar^^^^^S^ 
number  of  said  ^liares,  but  that  they  neither  of  them  gav^"-^^^'^ 
any  consent  to  this  proceeding,  but  protested  against  tkl^^^^^ 
sale  of  their  road,  and  still  continue  to  protest  against  an-^^  ^^^ 
resist  it. 

For  this  reason,  the  complainant  insists  that  the  purchaa^-^^^ 
and  sale  made  was  not  valid,  and  that  all  subsequent  prc:^^^^^' 
ceedings  of  said  Central  Railroad  Company,  in  taking,  •-  *°^ 
possession  of  said    Elizabethtown   &  Somerville  Railroa*^^*^' 
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with  its  appendages  and  appurtenances,  and  in  exercising 
control  and  dominion  over  them,  are  altogetlier  fraudulent 
against  the  complainant  and  the  other  dissenting  stockhold- 
ers, and  void. 

Complainant  tlien  avers  the  existence  of  a  large  and  profit- 
able business  on  the  road  between  Sonierville  and  Eliza- 
bethtown,  from  the  year  1846,  and  that  a  considerable  surplus 
had  been  gathered  at  the  time  of  the  sale  complained  of ; 
and  that  the  new  corporation  has  mortgaged  all  its  property 
heavily,  (to  the  amount  of  one  million,  five  hundred 
thousand  dollars),  to  raise  money  for  the  purpose  of  extend- 
ing the  road  to  Easton — an  additional  fraud,  in  the  view  of 
complainant,  upon  all  stockholders  not  consenting  to  the 
-sale  of  the  Elizabeth  town  road. 
The  bill  then  prays — 

That  the  defendants,  viz:  The  directors,  individually,  of 
the  two  roads,  the  mortgage  trus-tees,  and  the  corporation, 
Tyy  whatever  name  rightly  called,  may  discover  and  disclose 
the  full  amount  of  the  earnings  of  said  Elizabethtown  road, 
from  the  commencement  of  its  operations  under  the  Stearns 
<i  Colket  purchase,  to  the  present  time. 

That  defendants  may  account  for  these  earnings.     That  the 

purchase  complained  of,  and  tlir*  bonds  and  mortgages  may 

y>c  declared  void,  and  of  no  validity  whatever,  and  for  an 

injanction  against  any  further  issue  of  any  bonds  or  mort- 

^ges  upon  said  road  by  the  Central  Road  Company. 

The  Chancellor  having  been  concerned  as  counsel  for  de- 
fendants, the  matter  was  referred  to  Cortlandt  Parker,  Esq., 
one  of  the  masters  of  the  coui-t  before  whom  it  was  argued. 

J.  P.  Bradley  and  W.  L.  Dayton  for  complainants. 

Frelinghuysen  and  Zahriskie  for  defendants. 

The  Master.  The  questions  raised  by  the  demurrer  in 
this  cause  are  two-fold — 

I.  What  is  the  proper  construction  and  meaning  of  the 
proviso  to  section  three,  of  the  act  recited  in  the  bill  passed 
February  22, 1849  ?    Does  that  proviso  require  the  consent 
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of  all  the  stockholders  of  the  Elizabethtown  &  Someryille 
Railroad  Company  before  the  purchase  of  the  road  by  the 
Somerville  &  Easton  Road  becomes  valid  ?  or  only  the  con- 
sent of  a  majority  of  said  stockholders  ? 

II.  If  the  proviso  does  require  the  consent  of  all  such 
stockholders  to  constitute  a  valid  transfer  of  the  road,  can- 
the  remedy  sought  be  given  in  the  present  suit? 

Notwithstanding  the  extremely  able  and  ingenious  argu- 
ments of  the  counsel  for  the  demurrants,  it  seems  to  the  master 
that  the  plain  language  of  the  statute  in  question,  requires 
the  consent  of  all  the  stockholders  of  the  Elizabethtown  & 
Somerville  Railroad  Company,  before  the  road  in  which  they 
as  stockholders  have  a  joint  ownership,  under  the  purchase 
by  them,  and  the  acts  of  the  legislature  in  reference  thereto,, 
can  be  sold  and  conveyed  away  from  them. 

The  act,  by  its  firat  section,  empowers  the  Somerville  & 
Easton  Company  to  buy  the  other  road.     The  second  sec- 
tion empowers  the  purchase,  if  the  terms  can  be  arranged, 
to  pay  the  purchase  money  in  their  own  stock,  and  to  issue 
sufficient  therefor.     The  third  section  makes  the  road,  when 
so  purchased,  part  of  the  road  authorized  to  be  constructed 
by  the  Somerville  &  Easton  Company,  and  extends  the  char- 
ter of  the  latter  over  it.     It  also  changes  the  name  of  the 
consolidated  company,  on  completion  of  the  purchase,  to 
that  of  the   Central  Railroad  of  New  Jersey,  and  directs 
that  all  suits  pending  against  the  Somerville  and  Easton 
Company  shall  proceed   to  judgment  against  the  Central  - 
Railroad  of  New  Jersey ;  and  then  comes  the  proviso  which" 
is  the  subject  of  dispute,  and  which  has  already  been  o^ 
length  recited. 

The  language  of  this  proviso  is  very  general  and  compr^ 
hensi vc.  **  Nothing  in  this  act  contained,"  is  its  first  branc^fl 
"  shall  in  anywise  affect  any  right  whatever j  either  at  law  or  ^S 
equity,  of  any  stockholder  or  other  pei'son  in,  or  any  claim  ^^ 
demand  against  the  Elizabethtown  and  Somerville  RailroMVi 
Company,  or  any  lien  whatever  upon  the  said  railroad 
upon  any  property  which  by  virtue  of  this  act  shall  be  tra- 
ferred  or  conveyed."    Again,  says  the  proviso  in  its 
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braDch,  "  upon  such  purchase  as  aforesaid  being  coniploted. 
the  Ceutral  Railroad  of  New  Jersey  shall  thereby  become 
responsible  for  all  debts  contracted  by  the  Elizabethtown 
and  Somerville  Railroad  Company  since  the  foreclosure  of 
the  mortgages  under  which  its  present  stockholders  claim  to 
hold  the  said  road.  And  lastly,  this  branch  provides,  the 
"  said  purchase  shall  be  made  with  the  consent  of  the  last 
mentioned  stockholders." 

What  rights,  then,  had  the  stockholders  of  the  Elizabeth- 
town  and  Somerville  Company  at  law  or  in  equity  in  that 
corj)oration  ?    Does  a  sale  of  the  road,  which  was  the  source 
of  all  their  emolument,  actual  or  prospective,  whose  posses- 
sion was  the  very  condition  of  their  actual,  if  not  technical 
being,  and  the  diversion  of  their  capital  to  other  employment, 
affect  in  an)'wise  their  rights.     If  so,  by  the  clear  meaning, 
almost  the  express  words  of  the  proviso,  tlicy  liad  a  right  to 
dissent,  and  that  dissent  prevented  the  transfer  permitted  by 
the  act,  at  any  rate  so  far  as  regarded  them.     If  a  transfer, 
it  did  not  affect  tlie  rights  of  the  dissentient,  whatever  other 
effect  it  might  have.     I  cannot  divert  my  mind  from  tlie  con- 
clusion that  a  sale  of  their  road,  and  the  employment  of  the 
capital  they  invested  in  it,  to  other  uses,  does  affect  the  right 
of  every  stockholder  in  a  Railroad  Company.     As  stock- 
holders, they  own  the  road  in  common,  to  be  employed   in 
specified  uses.     Each  owns  a  share  in  the  whole,  and  is  to 
have  a  proportionate  share  in  its  profits.     They  have  invested 
a  portion  of  their  capital  in  it,  and  in  it  alone.     They  have 
a  right  in  the  road,  and  iji  every  dollar  it  earns.     The 
directors  are  their  trustees,  to  employ  the  joint  capital  in  the 
Hianagcment  of  the  road,  and  the  road  only,  to  the  end  that 
from  the  investment  the  stoclcholders  have  chosen  they  may 
I'eap  the  contemplated  profits.     And  this  is  the  agreement  of 
the  stockholders  among  themselves.     They   each   contract    /^ 
^ith  the  other  that  their  money  shall  be  so  employed.  What 
the  majority  determine  within  the  scope  of  this  mutual  con- 
tract, they  each  agree  to  abide  by,  but  there  their  mutual 
Contract  ends,  and  no  majority,  however  large,  has  a  right  to 
^iyert  one  cent  of  the  joint  capital  to  any  purpose  not  con- 
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sistciit  with,  and  growing  out  of  this  original  fuDdauicntal 
joint  intention. 

To  sell  the  road,  to  abandon  the  contemplated  investment 
and  embark  in  another  scheme,  whether  entirely  different,  or 
only  more  extensive  than  the  original  contemplation  as  appa- 
rent on  the  face  of  the  charter,  is,  it  seems  to  me,  clearly  con- 
trary to  the  rights  of  the  individual  stockholders.  If  they 
had  any  right  as  partners  or  beneficiaries,  it  would  seem  to 
be  this,  that  their  money  should  be  devoted  to  that  use,  and 
never  employed  in  any  other,  nor  returned  to  them  before 
they  desire  it.  The  mere  statement  of  the  proposition  seemed 
to  me  to  prove  it.  No  argument,  however  lengthened,  can 
add  to  the  force  of  the  naked  position. 

The  general  principle  here  asserted  has  frequently  receiv- 
ed the  sanction  of  the  courts  both  of  England  and  this 
country.     It  is  the  same,  whether  applied  in  the  case  of  pri- 
vate associations  or  incorporations.  "  It  is  not,  I  apprehend,'* 
Rays  Lord  Eldon,  "  competent  to  any  number  of  persons  in 
a  partnership,  (unless  they  show  a  contract  rendering  it  com- 
petent to  them,)  formed  for  specified  purposes,  if  they  pro- 
pose to  form  a  partnership  for  different  purix)ses,  to  effect 
tliat  formation  by  calling  upon  some  of  the  partners  to  re- 
ceive the  subifcribed  capital  and  interest  and  quit  the  con- 
cern.''   *•  And  again,''  he  says  in  the  same  case,  *'  those  who 
seek  to  embark  a  partner  in  a  Inisiness  not  originally  part  of 
the  partnersliip  concern,  must  make  out  clearly  that  he  did 
expressly  or  tacitly  acquiesce."     J^Tatusch  v.  Irving^  Appen- 
dix to  Gow  on  Part.  576,  A/n,  Ed.  1830.     And  see  also  the 
Opinion  of  Kent,  C,  in  Livingston  v.  Lynchy  4^  Johns.  Ch.  R. 
573.     So  in  incorporations.     Nothing  is  more  certainly  set- 
tled than  that  any  fundamental  alteration  of  a  charter,  or 
material  deviation  from,  or  extension  of  a  road,  in  the  case 
of  road  companies,  interferes  with  the  rights  of  the  corpora- 
tors, and  that  no  majority,  however  large,  can  compel  any 
individual  stockholders  to  submit.    Thus,  in  such  cases,  if 
the  stockholder  has  not  paid  his  subscription,  he  is  freed  bjT 
such  deviation  from  liability  on  his  contract  to  do  so.     JVem^ 
Haven    and    Connecticut  Railroad  Company  v.  Cronceilf  ^ 
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Hilly  383  ;  Union  Lock  and  Canal  Company  v.  Towne^  JV.  H. 
Rep.  44;    Middx.  T.  Corp,  v,  Locke,  8  Mass,  Rep.,  268; 
Same  r.  Swan,  10  Mass,  R,,  385.     The  opinions  of  the  able 
Judges  who  decided  these  cases,  present  the  principle  with 
remarkable  clearness  and   force.     The  late  distinguished 
Judge  Woodbury,  in  Union  Lock  v,  Towne,  states  the  ground 
of  his  judgment  thus :  "  Every  individual  owner  of  shares, 
whether  a  petitioner  or  associate  or  purchaser,  expects,  and 
indeed  stipulates  with  the  other  body  owners,  as  a  corporator, 
to  pay  them  his  proportion  of  the  expense  which  a  majority 
may  please  to  incur  in  the  promotion  of  the  particular  objects 
of  the  corporation.     By  acquiring  an  interest  in  the  corpora- 
tion therefore,  he  enters  into  an  obligation  with  it  in  the 
nature  of  a  special  contract,  the  terms  of  which  contract  are 
S  mi  ted  by  the  specific  provisions,  rights  and  liabilities  de- 
'tailed  in  the  act  of  incorporation.     To  make  a  valid  change 
in    this  private  contract,   as  in  every  other,   the   assent 
^Df  both  parties  is  indispensable.     The  corporation  on  the 
One   part  can  assent  by  a  vote  of  the  majority ;  the  in- 
dividual on  the  other,  by  his  own  personal  act.    How- 
ever, the  corporation  then  may  be  bound  by  the  assent  to  the 
^.dditional  acts,  the  defendant  in  his  individual  capacity, 
luiving  never  assented  to  either  of  them,  is  under  no  obliga- 
'tJon  to  the  plain tiflF,  except  what  he  had  incurred  by  becom- 
ing a  member  under  the  first  act.     Consequently,  the  assess- 
^^a%eni  sued  for ,  if  raised  to  advance  objects  essentially  differ- 
^rnijram  those  originally  contemplated,  are  not  made  in  con- 
T^rmdiy  to  the  defendant's  special  contract  with  the  corpora^ 

It  has  been  said  that  these  cases  do  not  decide  the  present, 

Isecanse  they  were  actions  brought  to  recover  the  amount  of 

^tssessments  or  subscriptions  against  parties  who  had  not 

'i>aid  them,  and  disputed  their  liability.     But  they  are  cited 

«W  authority,  and  are  authority  of  great  weight  in  favor  of 

"the  principle,  that  when  a  Board  of  Directors  or  a  majority 

of  stockholders,  deviate  from  the  originally  contemplated 

^iKlertaking,  the  "  rights ''  of  other  and  dissenting  stock- 

^^olders  are  "  affected,"  as  against  them  they  cannot  legally 
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do  it.  Each  of  them  may  truly  say  "  non  hcec  in  federa 
vevi"  It  is  to  this  end  only,  that  they  are  at  present  ad- 
duced. They  could  never  have  been  decided  thus,  if  the 
courts  had  not  been  of  opinion  that  the  rights  of  stockhol- 
ders were  affected  by  any  use  of  their  invested  money  in  a 
different  way  from  that  which  in  the  beginning  they  intended 
and  expected. 

But  tlie  cases  already  cited  arc  not  the  only  decisions  upon 
the  point  under  examination.  In  Jfatu^ch  v.  Irving^  decided 
by  Lord  P]ldon,  whose  opinion  therein  has  been  already  re- 
ferred to.  an  injunction  was  granted  on  the  application  of  an 
individual  member  of  a  company  organized  for  the  purpose 
of  carrying  on  a  fire  and  life  insurance  business,  restraining 
the  company  from  also  embarking,  as  they  intended,  in  ma- 
rine insurance.     And  that  was  a  case  of  great  apparent 
hardship  since  the  complainant  was  alone,  and  had  onlypaid_ 
one  hundre<i  and  fifty  pounds  to  the  funds,  the  whole  capitaV"^^ 
being  five  hundred  thousand  pounds,  divided  among  more:^ -:^ 
than  six  hundred  stockholders.     In  Livingston  v.  Lynch,  4^ 
Johns.  Ch.  Reports,  573,  where  a  certain  method  of  doin^  ^r^  ] 
the  business  of  the  company  was  defined  by  the  fundamenti^,^  ^ 
articles,  and  the  officers,  or  some  of  them,  had  assumed  poi^^^^^ 
ers  not  conferred  upon  them  by  these  articles,  though  autiio^:^^^^ 
ized  by  subsequent  resolutions  of  the  stockholders,  Chance cT--fcc£»| 
lor  Kent,  in  an  elaborate  opinion,  discusses  this  subject        ^  ^p 
the  rights  of  the  individual  stockholders,  and  granted  »^     fjj^ 
injunction  prayed  for  against  the  objectionable  conduct  ..i:^  of 
the  officers  as  a  material  deviation  from  the  fundamerr^vital 
agreement  under  which  the  stockholders  had  associated.  In 

Ware  v,   the  Grand  Junction  Water  Company,  2  Rus f.  ^ 

Mylne,  4G1,  Lord  Brougham,  on  the  application  of  a  si^^^glc 
shareholder,  restrained  the  corporation  from  embarking  ^  ■  heir 
funds  and  credit  in  getting  water  by  aqueduct  fronx  *^ 

river  Colver,  instead  of  the  Thames,  as  originally  conter^^JP^" 
ted.  In  Cunlif  v.  The  Manchester  and  Bolton  Canal  ^  ^^' 
pany,  13  Cond.  Eq.  R.  131  n.,  a  corporation,  on  the  apK  *  ^^' 
tion  of  a  stockholder,  was  restrained  from  applying  to 
liamcnt  for  a  change  in  their  charter,  to  enable  the 
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coDTert  a  portion  of  their  canal  into  a  railway,  and  from 
applying  any  of  their  corporate  funds  to  the  proposed  object. 
And  in  Stevens  v.  the  Rutland  and  Burlington  Rail  Road 
Company^  in  Vermont,  reported  in  1  Am.  L.  Register,  154,  the 
owner  of  five  shares  out  of  ten  thousand,  obtained  an  injunc- 
tion against  the  corporation's  proceeding  to  build  an  exten- 
sion to  the  originally  chartered  road  against  his  consent^ 
although  the  extension  was  authorized  by  a  supplement  to 
the  charter  passed  by  the  Legislature.     I  cite  this  case  not 
to  argue  therefrom  that  such  a  law  as  was  therein  complained 
of,  would,  unless  it  required  tlie  consent  of  all  the  stock- 
liolders,  be  unconstitutional  and  invalid.      Whether   that 
^proposition  be  true  or  false  is  not  pertinent  to  my  present 
purpose ;  and  the  case  is  simply  adduced  to  show,  addition- 
£i.lly  to  the  others,  that  a  material  fundamental  deviation  from 
•t;lie  original  idea  and  intention  of  the  incorporation,  afi'ects 
and  contravenes  the  rights  of  the  stockholders. 

To  the  same  effect  are  also  the  following  authorities : — 
Bagshaw  r.  E.  Counties  Railway  Company ^  7  Hare  Ch.  JR., 
1.14  :  Colman  v.  the  same,  10  Ch.  -R.,  1 ;   Solomons  v.  Laingy 
14  Jurist  far  Dec.  1840,  2  Hare  Ch.  R.,  461;  Preston  v. 
Grand  Coll.  Dock  Company,  11  Sim.  Ch.  R.  327  ;  Solomon 
V.  Randall,  3  M.  and  Craig  Ch.  R.,  444  ;  Ward  v.  Society  of 
Mtomeys,  1  Collyer  Ch.  R.,.370;  Jlngell  and  Jimes  on  Corp, 
Sec.  391,  392,  393.    There  is  a  class  of  cases,  to  some  of 
which  reference  was  made  in  the  argument,  apparently  con- 
flicting with  those  already  cited,  which  seems  to  me  really 
additional  authority  in  support  of  the  position  already  main- 
tained.    In  these  cases,  the  question  was  whether  the  altera- 
tions in.  or  deviations  from  the  charter,  of  which  complaint 
"^as  made,  were  or  were  not  material  or  fundamental.    Such 
«  case  is  Gray  v.  Monongahela  Kav.  Company,  2  Watts  and 
^Strg.,  150.     But  it  will  be  found  that  these  cases  admit  that 
if  the  alteration  or  deviation  which  was  the  subject  of  the 
^uit,  extended  to  **  a  change  in  the  structure  of  the  company," 
^^ouse  the  forcible,  but  peculiar  language  of  C.  J.  Gibson, 
intlie  case  last  cited,  *'  it  would  have  been  fatal  to  the  posi- 
tSon  taken  by  the  company.-' 
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There  was  another  ease  cited  by  counsel  for  defendants, 
as  conflicting  vvitli  the  views  here  expressed :  Ware  v.  The 
Grand  Junction  Water  Company,  13  Cond.  Ch.  R.,  126.  The 
facts  in  that  case  were  these:  The  plaintiflF,  a  shareholder  in 
the  company  sued,  prayed  and  obtained  from  the  Vice-Chan- 
cellor  of  England,  an  injunction  against  the  company's 
devoting  their  capital  to  obtaining  a  supply  of  water  from 
the  river  Colne,  when  their  charter  only  contemplated  the 
getting  it  from  the  Tliames,  and  also  against  their  applying 
to  Parliament  for  an  act  authorizing  them  to  use  the  Colne 
for  such  a  supply.  On  appeal,  Lord  Brougham,  then  Chan- 
cellor, sustained  the  injunction  against  the  company  pursuing 
their  course  before  procuring  such  act  but  dissolved  it  so  far 
as  regards  the  contemplated  application  to  Parliament.    In  j 

answer  to  the  argument  based  upon  this  case,  it  may  be  said, 
first,  that  the  opinion  of  Sir  L.  Shadwell,  Y.  C,  might  be  ^ 

well  regarded  as  not  inferior  in  weight  on  any  purely  legal  »• 

matter  to  that  of  the  Lord  Chancellor ;  and  second,  that  the       ^^ 
ruling  on  the  appeal  admitted  that  without  a  new  act,  the      ^^ 
contemplated  change  in  the  original  idea  of  the  company,  did  ,^^ 
affect  the  rights  of  the  stockholders,  and  thus  the  case  cor-^^  ,^ 
joborates  those  already  alluded  to.    Until  it  was  seen  wha^^^^ 
act  Parliament  would  pass,  and  what  conditions  it  impose^^^/ 
upon  the  company,  the  Chancellor  might  properly  think  ^K  t 
wrong  to  interfei'C.     If  the  new  act,  like  the  one  in  question 
in  this  cause,  provided  for  the  saving  of  the  rights  of  all  t3kic 
stockholders,  no  objection  to  it  could  possibly  be  taken ;  a>nd 
besides,  after  the  actual  passage  of  the  projected  act,  it  mi^^* 
be  that  the  stockholders  would  all  consent,  which  would.   •^ 
once  do  away  with  all  question. 

But  it  is  contended  on  the  part  of  the  defendants,  that  ^J 
the  sale  of  their  road,  no  rights  of  any  stockholder  in  *^* 
Elizabethtown  and  Somerville  Railroad  Company  are  aS*^^*' 
od ;  that  the  majority  of  stockholders  have  the  power  ^uid 
the  right  at  any  moment  to  sell  all  the  property  of  the  oo«*P^ 
ration  and  quit  business.  And  that  if  they  pay  over  to  lii^ 
the  profits  of  the  business  while  it  is  carried  on,  and.  ^ 
proportionate  share  of  the  proceeds  of  sale,  the  "  rig^** 
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of  eTery  stockholder  are  satisfied,  and  he  can  claim  no 
farther  at  law  or  in  equity. 

I  answer,  first,  if  this  be  so,  the  proviso  in  question  was 
singularly  useless  and  uncalled  for.  No  act  on  the  part  of 
the  legislature  was  necessary  to  protect  their  rights.  They 
might  most  safely  have  been  intrusted  to  the  care  of  tliis  or 
the  other  courts.  But  without  dwelling  on  this  observation, 
is  the  doctrine  contended  for  true?  Is  it  the  law  that  a 
majority  of  stockholders  in  any  corporation,  however  pros- 
perous its  business  affairs  may  be,  can,  at  their  own  mere 
caprice,  sell  out  the  whole  source  of  their  emoluments,  invest 
their  capital  in  other  enterprises,  and  that  however  the 
minority  may  desire  the  prosecution  of  the  business  in  which 
they  had  engaged,  they  have  no  injury  to  complain  of,  at 
law  or  in  equity,  so  long  as  they  obtain  their  proportion  of 
the  proceeds  of  the  sale  ? 

On  principle  this  position  seems  to  me  unsound.     If  it  be 
true,  a  minority  is  entirely  in  the  power  of  a  majority,  and 
the  moment  a  rich  man  or  a  few  rich  men  see  what  they  deem 
a  better  investment  for  their  money  than  the  corporation  in 
irhich  they  are  already  stockholders,  they  may  compel  the 
Poorer  members  of  the  company  to  abandon  profits  satisfac- 
tory to  them,  and  either  risk  the  little  they  have,  according 
to  views  from  which  they  differ,  or  take  back  their  money  to 
lie  profitless  on  their  hands,  until  they  find  another  invest- 
X^ent.     Or,  more  nearly  to  approach  the  case  in  hand,  as 
Asserted  by  the  complainants,  if  a  rich  man,  or  a  number  of 
i^ich  men  possess  a  controlling  interest  in  two  roads  whose 
"termini  meet,  one  already  successful,  the  other  not  built  or 
ixeeding  nursing  care,  they  may  compel  the  poorer  stock- 
Holders  either  to  abandon  or  postpone  the  profitable  use  of 
their  share  of  the  capital,  or  take  back  their  money  and  give 
Up  an  investment,  which  perhaps  their  own  enterprise  «ug- 
^ested,  and  their  own  perseverence  recommended  to  the 
attention  of  others,  and  hazard  the  finding  of  a  new  invest- 
^uent  and  a  repetition  of  the  same  destruction  of  it.     If 
Such  were  the  law,  corporations  would  soon  be  few,  for  sel- 
dom would  capitalists,  whatever  their  comparative  wealth, 
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invest  in  enterprises  so  readily  rendered  profitless  at  the 
caprice,  or  in  obedience  to  the  interest  of  any  man  or  set  of 
men  rich  enough  to  control  the  majority  of  stock. 

KThat  the  majority  should  hare  the  power  claimed  for  them, 
does  not  seem  to  me  to  be  the  contract  between  the  stock- 
holders, fur  there  is  a  contract  as  already  shown,  in  the  case 
of  every  corporation,  between  them.  That  contract  is,  that 
their  joint  funds  shall,  under  the  care  of  specified  persons, 
generally  called  directoi*s,  be  employed,  and  that  for  certain 
specified  purposes.  Sometimes  the  duration  of  such  em- 
ployment is  limited  in  the  charter,  and  then,  until  that  time 
it  must  continue  so  emi)loyed,  unless,  perhaps,  in  case  of 
clear  loss.  Sometimes  no  time  is  fixed  by  the  charter  at 
which  the  ijropused  u.se  of  the  capital  shall  cease,  and  then 
the  contract  between  the  parties  is,  that  so  long  as  the 
afl'airs  of  the  conii)any  are  prosperous,  it  shall  go  on,  unless 
all  consent  to  the  contrary.  The  charter  of  the  Elizabeth- 
town  Conij)any  defines  no  period  for  its  expiration ;  it  i:^ 
liowcver.  sucli  a  cori)oration  as  naturally  must,  at  its  origit 
have  been  expected  to  continue  permanently,  and  by  oa- 
section  of  its  charter,  it  is  provided  that  at  the  end  of  fifl 
years  from  its  comiJetion,  the  state  has  the  right  to  take  tl 
road  at  an  appraisement,  a  provision  which  may  have  be 
one  roason  foi*  the  privileges  conferred.  The  charter  bea: 
date  February  9,  1831,  and  there  was,  of  coui^e,  at  the  dai 
of  the  act  of  1849,  a  long  period  to  elapse  before  the  hi 
century  exj)ires.  True,  tlie  present  stockholders  arc  not 
originators  of  the  road,  nor  do  they  claim  by  transfer 
stock  from  the  original  holders,  but  nevertheless,  by  the 
legalizing  the  mortgage  of  the  franchise  and  property, 
purchasers  at  the  mortgage  sale  were  substituted  to  all  tl 
chartered  rights  of  the  first  owners  of  the  stock,  and  tl 
charter  is  still  the  only  evidence  of  the  character  of  *tb 
contract.  It  must  be  inferred,  then,  that  they,  like  the  fi: 
stockholders,  expected  and  embarked  their  means  in  tzi^b^ 
enterprise,  on  the  faith  that  it  was  to  continue,  if  prosp-  '^^• 
ou3  at  least  till  the  fifty  years  elapsed.  _ 

It  can  hardly  therefore,  I  think,  be  argued  with  just  mce. 
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that  a  majority  of  the  stockholders  had  a  right,  upon  princi- 
ple, to  sell  out]Jall  the  property  of  the  company  from  which 
its  profits  were  to  be  realized,  and  abandon  the  business, 
and  that  the  minority's  rights  are  satisfied  by  a  division  to 
them  of  the  value  of  thei restock. 

Nor  does  the  only  case  citedjon  the  argument — Revere  r. 
The  Boston  Copper  Co.,  15  Pick.  351 — substantiate  any  such 
position  as  that  contended  for  by  the  counsel  for  defendant. 
The  defendants  in  that  case  were  a  manufacturing  corpora- 
tion.   Their  business  had  become  unprofitable,  and  a  ma- 
jority of  the  stockholders  had  voted  to  wind  up  its  aflFairs. 
The  plaintiff,  who  was  a  corporator,  had  also  been  an  agent 
for  them,  under  a  contract  for  his  employment  indefinitely, 
without  any  limit  except  his  death ;  and  he  sued  for  dam* 
ages   accruing  by  reason  of  their  refusal  longer  to  employ 
him.     The  question  in  tlic  cause  was  whctlicr  the  proceedings 
taken  were  a  dissolution  of  the  corporation,  and  whether, 
after  them,  the  plaintiff  could  sue  on  his  contract.    These 
questions  were  decided  for  the  plaintiff,  but  in  their  opinion, 
the  court,  arguendo^  replied  to  a  suggestion  by  defendant's 
oounsel  to  the  effect  that  tlie  plaintiff  being  himself  a  mem- 
ber of  the  corporation,  was  bound  by  its  acts,  and  that  since 
^  majority  had  voted  to  dissolve  and  wind  up,  he  was  bound 
liy  it,  though  he  individually  dissented.     The  court  said  that 
tihis  argument  could  not  be  sustained.   **  So  far  as  his  rights, 
duties  and  obligations  as  a  corporator^wcre  concerned,  no 
f:3oubt  he  is  bound,  but  no  farther." 

Giving  the  strongest  right  to  this  dictum  of  the  court,  as 
Applied  to  the  case  before  them,  it  is  not,  I  think,  in  point 
4iere.  That  was  a  case  of  a  manufacturing  corporation,  and 
"therefore  not  originally  to  be  expected  to  be  of  so  long  du- 
:^*ation  as  a  corporation  for  the  ^[establishment  of  a  public 
:^road,  which  was  clearly  expected  to  be  in  operation  at  least 
^fty  years.  And  what  perhaps  is  more  to  the  present  pur- 
2x>se,  the  scheme  of  the  Boston  Company  had  proved  a  failure. 
lEEere  the  bill  asserts,  and  the  demurrer  admits,  that  the 
aaiizabethtown  Road  Company  was,  at  the  date  of  the  pur- 
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chase  complained  of,  eminently  prosperous,  which  is  the  very 
gist  of  the  injury  alleged  to  be  done  to  the  complainant. 
Nor  can  this  general  language  of  the  court,  just  cited,  be  of 
importance,  since  the  question  still  remains,  what  are  the 
"  rights,  duties  and  obligations  of  a  corporator  ?"  The 
complainant  in  this  cause  claims  not  as  a  corporator,  but  as 
an  individual  contracting  with  otljcr  individuals,  all  together 
forming  the  corporation.  The  contract  is,  we  will  jointly 
carry  on  the  enterprise  projected,  and  no  other,  and  in  car- 
rying it  on,  the  majority  shall  rule  within  the  terms  of  our 
fundamental  agreement.  But  there  is  no  contract  that  the 
majority  shall  have  the  power  to  stop  carrying  it  on,  and  that 
while  it  is  profitable.  And  the  case  in  Pickering  is  expressly 
to  the  effect  (p.  3()3)  that  the  votes  and  acts  of  a  corporation 
cannot  deprive  the  plaintiff  of  rights  belonging  to  him  as  a 
contractor  with  the  corporation.  On  this  point  see  also  the 
opinion  of  Judge  Woodbury,  already  cited. 

It  may,  indeed,  be  true,  as  urged  in  the  argument,  tfiat 
corporations  have  a  riglit  to  sell  their  property  not  limit 

by  quantity;  and  where  they  sell,  as  they  buy,  for  corporate ^=g 

purposes,  a  court  of  equity  would  not,  without  other  cie  - 

cumstauces,  restrain  them.  But  on  the  other  hand,  to  citr-.  -^ 
the  language  of  a  learned  author,  "  how  far,  under  whi 
circumstances,  and  upon  what  application  a  court  of  equi 
would  restrain  a  corporation  from  an  improper  alienation 
its  property,  must  depend  upon  the  general  principles  whic^i^aci^i 
guide  it  in  the  exercise  of  its  powers  ;  but  there  is  little  doub  ^  »^y 
that  in  a  ])roper  case  made,  it  would  interfere  to  prevein:^^'*^ 
a  disposition  of  its  property  for  other  than  corporate  puf^^  ^^' 
poses,     Angell  Sr  Ames.p,  190,  referring  to  Binney^s  case,  -  ^ 

Bland.  (Md.)  Ch,  R.,  142.  And  the  opinion  of  Lord  Bldo.  ^^i::3on 
in  JSTatusch  v.  Irving,  is  expressly  in  point,  unless  there  b^:^*^ 
a  diflference  in  the  rights  of  partners  in  ajoint  stock  assod^  mz^^ 
tion  and  in  a  corporation.  In  that  case,  the  defendants  hmtf-*  ^^ 
offered  to  pay  back  all  that  the  orator  had  paid  into  ticM^^^^ 
company,  with  interest,  and  also  fully  to  indemnify  hi^-^»'^ 
against  all  loss  by  the  transactions  of  the  company  in  tT^-*  ^"^ 
business  which  was  beyond  the  original  articles.    Lord  Eld  M'    Ion 
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to  this  part  of  the  case  replies  in  substance,  as  already  stated^ 
that  it  is  not  competent  for  any  number  of  persons  in  a 
partnership  (unless  so  provided  for)  formed  for  specified  pur- 
poses, to  affect  that  formation  by  calling  upon  some  of  the 
partners  to  receive  back  their  capital  stock  and  interest,  and 
quit  the  concern  ;  which,  in  effect,  would  be  merely  compel- 
ling them  to  retire  upon  such  terms  as  should  be  dictated  to 
them,  so  as  to  form  a  new  conii)any;  and  he  further  says, 
that  "  it  is  the  right  of  a  partner  to  hold  his  associates  to  the 
specified  purposes  whilst  the  partnership  continues^  and  not  to 
rest  upon  indemnities  with  respect  to  what  he  had  not  con- 
tracted to  engage  in ;  and  that  a  partner  cannot  be  compelled 
to  part  with  his  shares,  though  for  double  what  he  originally 
gave  for  them;  and  that  it  may  be  his  principal  reason  for 
keeping  them,  to  have  the  partnersljip  carried  on  according^ 
to  the  original  contract."  If  a  majority  of  partners,  corpo- 
rate, or  unincorporate,  can  sell  out  all  their  property  and 
satisfy  the  rights  of  a  dissenting  partner,  by  a  sim])le  pay- 
ment to  him  of  his  share,  they  «'  can  compel  him  to  retire, '' 
and  "  form  a  new  company,"  and  utterly  evade  and  set  at 
nought  his  **  right  to  hold  his  associates  to  the  specified  pur- 
poses,'' and  can  "  compel  him  to  part  with  his  shares  "  at 
any  sum  they  choose. 

It  is  again  urged  on  the  part  of  the  defendants,  that  the 
Very  enacting  section  of  the  charter  of  tlic  Elizabeth  town 
Company  gives  to  the  corporation  tlie  power  of  selling  and 
Oonveying  all  tlieir  pi-operty,  and  that,  as  this  charter  is  the 
"fVindamental  contract  between  the  stockholders,  the  complain- 
ant has  himself  agreed  to  give  to  the  corporation,  and  of 
^^urso  to  the  majority  the  power  of  selling  this  road  and  all 
^ieir  property,  whenever  they  choose.    The  words  in  section 
^rst  relied  upon  are  these :  "  And  they  "  (the  original  corpo- 
^^^tors)  "  and  their  successors  by  the  said  name  and  stylo 
C^nCBnii^S  t^6  corporate  name  just  before  mentioned)  shall  be 
'^^^pable  of  purchasing,  holding  and  conveying  any  lands, 
'^^nements,  goods  and  chattels  whatever,  necessary  and  ex- 
K>edient  to  the  objects  of  this  incorporation."    Now,  it  is 
d.xgiied,  the  company  have  by  this  language  tlie  power  to 
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.convey  away  all  they  have  the  power  to  purchase  and  to 
hold. 

The  argument  seems  to  me  more  plausible  than  sound. 
Admitting  that  the  words  used  have  any  greater  force  or 
wider  meaning  than  that  the  corporation  should  buy,  hold 
and  convey,  by  that  name,  the  whole  argument  falls  by  simply 
restating  in  terms  the  propositions  contained  in  the  words 
cited.  They  are  these :  that  the  corporators  and  their  suc- 
cessors should,  by  their  corporate  name,  be  capable  of  pur- 
chasing any  lands  or  goods  necessary  or  expedient  to  the 
objects  of  this  incorporation — that  is,  when  it  is  necessary 
to  the  objects  of  the  incorporation  that  it  should  purchase  or 
hold  any  particular  property,  it  can  do  so ;  when  it  is  neces- 
sary or  expedient  to  the  objects  of  the  incorporation  that  it 
should  convey  any  particular  property,  it  can  do  so.  So  that 
it  is  only  when  the  objects  of  the  incorporation  require  it, 
that  any  lawful  conveyance  can  be  made.  Can  it  be  pre- 
tended that  the  objects  of  the  incorporation  require  that  the 
necessary  source  of  its  profitable  existence  should  be  sold 
and  conveyed  away  ? 

There  is  nothing,  I  think,  therefore,  in  principle  or  au- 
thority, to  shake  the  conclusion  already  arrived  at,  that  the 
sale  of  this  road  by  the  Elizabeth  town  and  Somerville  Rail- 
road Company,  at  a  time  when  its  affairs  were  eminently 
prosperous,  did  aflFect  the  rights  of  its  stockholders ;  that 
they  had  the  right  to  retain  their  investment  where  it  was, 
and  as  it  was,  and  that  their  rights  are  not  satisfied  by  a 
payment  to  them  of  their  proportion  in  the  proceeds  of  such 
sale. 

But  the  real  character  of  this  purchase  was  such  as  to 
bring  it  precisely  within  the  decisions  already  quoted.  In 
form,  it  was  a  sale  of  the  road ;  in  fact,  it  was  an  extensionoK 
of  it — an  addition  to  the  originally  proposed  scheme.  Th^  a 
franchises  of  the  company  have  not  in  form  been  destroyed^^ 
They  may  be  said  to  be  in  a  state  of  suspended  animatioi^cr 
and  the  road  is  governed  by  a  newly  created  corporatio 
composed  by  the  union  of  two  previously  existing  ones  ; 
ihis  consolidated  company  carries  on  two  enterprises  as  oi 
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which  befoi-e  were  the  several  tasks  and  privileges  of  the 
originally  created  corporations.  The  case  is,  therefore, 
almost  precisely  that  adjudicated  in  Stevens  v.  The  Rutland 
and  Bennington  R.  R.  Co.  ;  The  Hartford  and  JV*.  H.  R.  R. 
Co.  v.  Croswelly  and  The  Union  Lock  and  Canal  Company  v. 
Towne,  already  cited  to  show  that  a  deviation  from  the  char- 
ter or  fundamental  articles  of  association  aflFected  tlie  rights 
of  the  stockholders.  Indeed,  in  the  last  mentioned  case,  the 
supplementary  act  placed  one  company  under  the  charter  of 
the  other,  just  as  in  this  case  the  road  sold  becomes  a  part 
of  the  Somerville  and  Easton  Railroad  Company,  and  its 
further  maintainance,  use  and  enjoyment  is  regulated  and 
governed  by  the  provisions  of  the  last  named  company's 
charter. 

If,  then,  the  purchase  authorized  l)y  the  act  of  1849,  sup- 
plementary to   the  charter  of  the   Somerville  and   Easton 
Company,  did  affect  the  rights  of  the  stockholders  in  the 
Blizabethtown  and  Somerville  Company,  it  seems  to  me  to 
follow  necessarily  that  the  legislature  intciuled,  M'hen  they 
/^I'ovided  that  nothing  in  that  act  contained  should  in  any- 
"^'ise  affect  any  right  whatever,  either  at  law  or  in  equity,  of 
^^^y  stockholder  in  the  Elizabethtown  and  Somerville  Rail- 
-i-oad  Company,  that  such  purchase  should  not  occur  without 
^■"^t  which  alone  could  prevent  its  affecting  such  rights,  viz: 
"*^    consent  of  every  stockholder.     Their  language  is,  buy, 
"^ J^  t;   see  that  you  buy  in  such  a  manner  as  not  to  affect  the 
'^^S'ltt  of  any  stockholder.     And  as  buying  will  affect  those 
'^^S^xts,  unless  the  stockholder  consents  to  the  sale,  that  con- 
^^  *^  t;  is  required.     And  such  a  conclusion  seems  entirely  clear 
^■^^^  Hi  the  subsequent  language  of  the  same  section  almost 
--^^^Hediately  following.     It  proceeds  to  provide  that  the 
^^  tral  Railroad  Company  shall,  on  the  completion  of  the 
*^^^ohase,  become  responsible  thereby  for  all  debts  contracted 
-^-^    t:lie  Elizabethtown  and  Somerville  Company  since  the 
^    "^^^closure  of  the  mortgages  under  which  its  present  stock- 
,^^*^ers  claim  to  hold  the  said  road,  and  closes  with  these 
^^^^^cJa:   "Provided  also,  that  the  said  purchase   shall   be 
^^*^^«  with  the  consent  of  the  last  mentioned  stockholders." 
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Now  the  **  last  mentioned"  stockholders  are  the  present 
stockholders,  since  the  foreclosure  of  the  mortgages,  of  the 
Elizabethtown  and  Somerville  Railroad  Company.  And  the 
plain  meaning  af  the  legislature  seems  to  me  to  be  expressed 
by  putting  the  two  clauses  together,  thus,  "  nothing  in  this 
act  contained  shall  in  anywise  affect  any  right  whatever  in 
law  or  in  equity  of  any  stockholder  in  the  Elizabethtown 
and  Somerville  Railroad  Company ;  and  such  purchase  shall 
be  made  with  the  consent  of  such  stockholders,  that  is  to  say, 
the  present  stockholders  of  said  company."  The  first  clause 
of  the  proviso  had  in  effect  required  the  consent  of  all  the 
stockholders  of  the  company  selling,  to  the  sale,  but  it  had 
not,  it  was  thought,  clearly  designated  what  stockholders. 
It  seems  as  if  the  insertion  of  tlie  intermediate  proviso 
brought  tliis  to  mind,  and  thereupon  were  added  the  words 
which  defined  that  the  consent  already  impliedly  required  of 
all  the  stockholders,  should  be  given  by  all  the  present  stock- 
holders, in  contradistinction  to  those  who  owned  the  road. 
prior  to  its  sale  under  the  foreclosure. 

I  cannot  agree  with  the  position  taken  by  the  counsel  foi 
defendants,   that  this  proviso  only  refers  to  the  enactmen 
contained  in  the  section  in  whicli  it  is  used,  and  not  to  tl 
act  in  general.     Its  Grst  clause  refers  in  terms  to  the  who- 
act.     *'  Nothing  in  this  act  contained,"  <fec.,  and  it  would, 
my  mind,  be  an  overstrained  conclusion  from  any  rule 
the  construction  of  statutes,  to  make  the  last  clause  apj 
only  to  the  section  in  which  it  is  found,  because  it  did 
repeat  an  express  reference  to  the  whole  act.     Nor  is  tin 


any  reason  for  so  doing,  (There  have  been  many  rules  Ic 
down  by  great  lawyers  for  construing  statutes,  but  they  i 
reducible  to  one — find  out  tlie  intention  of  the  legislatur  — ic) 
The  two  succeeding  provisos  follow  and  hang  upon  the  fir— ^zrst; 
and  there  is  not  a  reason  for  applying  the  third  proviso  -*  to 
the  enactments  contained  in  that  section  which  does  not  ap* 
ply  as  strongly  in  favor  of  extending  it  to  the  whole  acMS*. 

In  the  view  I  have  taken  of  this  act,  it  is  entirely  unn( ^ces- 

sary  for  me  to  enter  upon  the  interesting  question  so  ^amblj 
discussed  by  counsel  on  either  side,  whether  the  act  W'^*)ald 
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not  be  unconstitutional  because  impairing  the  obligation 
of  contracts,  unless  it  provided  for  the  consent  of  all  the 
fitockholdere.  It  is  a  question  of  too  much  importance  need- 
lessly to  be  approached.  The  intention  of  the  legislature 
in  the  law  under  examination  seems  clear  ;  and  it  is  not  for 
me  to  volunteer  an  opinion  indirectly  bearing  upon  the  rights 
of  many  parties  not  litigant  here. 

Nor,  for  the  same  reason,  will  it  be  necessary  for  me  to 
discuss  or  decide  another  point  raised  on  the  argument,  to 
wit:  that  if  an  act  authorizing  any  deviation  from  the  origi- 
nal charter,  and  not  requiring  the  consent  of  all  the  stock- 
holders,  be  unconstitutional,   then   the  supplement  under 
which  the  complainant  and  all  tlie  stockholders  hold  who 
claim  under  the  mortgage  sale,  is  unconstitutional  and  in- 
"valid,  because  that  act  legalized  the  mortgage  of  the  fran- 
chises of  the  corporation  on  the  consent  of  only  two-thirds 
of  the  stockholders  ;  and  therefore  the  complainant  has  no 
ixight  in  this  court.      It  is  enough   to   say,   this  act  does 
^require   the  consent  of  all ;   and   it  does  not  lie   in   the 
:mouth  of  the  defendants  to  impugn  the  title  under  which 
^oth  they  as  well  as  the  complainant  hold.    They  were  joint 
'Owners  with  him,  and  they  have  no  right  to  take  all,  and 
^hen  contend  that  neither  he  or  they  had  any  right.    They 
"were  trustees  for  him,  and  they  cannot  dispute  their  con- 
tract to  deal  with  him  as  a  beneficiary,  and  keep  everything 
to  themselves. 

Another  point  was  made  by  counsel  for  defendant,  to 
'which  it  is  proper  that  I  should  allude.  It  is  that  this  act 
of  1849,  is  one  instance  of  the  exertion  by  the  legislature 
of  the  right  of  eminent  domain,  the  taking  private  property 
::for  public  use,  on  making  just  compensation  therefor. 

If  I  have  rightly  viewed  the  subject,  the  doctrine  of  emi- 
nent domain  has  no  application  to  the  case.  The  act  of 
1849  has  nothing  in  common  with  the  statutes  under  which 
;i)roperty  is  taken  for  public  use.  It  does  not  authorize  the 
lEastOD  Road  Company  to  take,  but  only  to  buy  the  road 
T)elongiDg  to  the  Elizabethtown  Company.  It  does  not  pro- 
^dc  for  any  compensation,  or  any  means  of  estimating  what 
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shall  be  just.  No  commissioners  are  provided  for — no  ap- 
peal given  to  a  court  or  a  jury.  The  law  simply  confers 
new  powers  upon  the  Easton  Company,  that  is,  to  buy  out 
the  other,  and  if  they  cannot  bargain  to  pay  in  stock,  issue 
enough  to  do  so,  and  without  in  terms  conferring  any  power 
on  the  Elizabethtown  Company  to  sell,  provides,  as  I  read 
it,  that  if  they  sell,  it  shall  be  in  such  a  way  as  not  to  affect 
any  right  of  any  stockholder,  but  with  their  consent.  I 
cannot  see  in  all  this,  any  ground  for  mooting  the  doctrine  of 
eminent  domain. 

Again,  it  was  urged  on  the  argument  that  there  are  va- 
rious acts  on  the  statute  book,  supplementary  to  charters  of 
other  corai)anies,  in  which  material  deviations  from  their 
original  enterprises  were  authorized,  without  requiring  the  ^ 

assent  of  all  their  stockholders  respectively,  and  hence  it  ^ 
was  argued  that  the  legislature  did  not  intend  to  require  by  -^ 
this  act  that  assent.  One  of  the  acts  to  which  reference  ^^^ 
was  made,  required  only  the  assent  of  the  company  under  -:»-^j 
the  corporate  seal ;  another  of  seven-eights  of  the  stock — --^± 
holders ;  another  two-thirds  of  three-fourths ;  and  still  ano^^c^^o- 
ther  of  a  majority  of  the  stockholders,  while  other  acts  citc^  ^sd 
required  no  assent  at  all. 

To  examine  and  decide  upon  the  intention  of  the  legisXr a- 

ture  in  each  of  these  acts,  would  be  entirely  beyond  rsc^aay 
duty  at  the  present  time.    It  is  enough  to  say,  that  each  o{ 

these  acts  had  its  peculiar  object,  and  that  the  intent  of  t-^TXe 
law-makers  was  different  in  each.     No  argument  can  th^  imrre- 
fore  be  rightly  drawn  from  them  to  bear  upon  the  prea^^j?^ 
case.    No  such  language  as  that  in  the  act  under  reviei^^  ,  k 
contained  in  either  of  them.     And  if  the  legislature,  w'Maez? 
intending  to  require  the  consent  of  a  majority  of  the  stcz>ct 
holders  only,  did,  as  in  one  of  the  acts  referred  to,  expr^«8/y 
say  so,  perhaps  the  fair  inference  would  be,  that  if  bj^    the 
act  under  review  they  had  intended  to  require  no  more,  ^hey 
would  have  said  so  in  terms  again. 

I  have  thus  disposed  of  the  first  and  main  topic  o^  ^ 
cussion  in  this  cause-  -the  proper  construction  and  meri>  ^mi 
of  the  proviso  in  the  act  of  1849.    I  am  satisfied,  and    ^^^ 
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with  great  respect,  report  to  and  advise  the  Chancellor  that 
the  proviso  requires  the  consent  of  all  the  stockholders  of 
the  Elizabethtown  and  Somerville  Railroad  Company  before 
the  purchases  authorized  by  that  act  becomes  valid. 

Another  topic  still  remains. 

II.  Admitting  this  consent  of  all  the  stockholders  to  be 
necessary,  can  the  remedy  sought  be  given  in  the  present 
suit? 

The  objection  is,  that  the  Elizabethtown  and  Somerville 
Railroad  Company  has  not  been  made  a  party  to  this  billy 
and  that  until  they  are  parties,  the  complainant  is  not  enti- 
tled to  the  relief  prayed. 

The  parties  defendant  are  the  directors  of  both  roads, 
Ae  same  individuals  to  whose  action  is  ascribed  the  injury 
complained  of,  and  tlic  Somerville  and  Easton  Railroad  Com- 
pany who,  with  full  knowledge  of  the  illegality  of  their  pro- 
ceedings, are  now  in  possession  of  the  road,  the  personal 
property,  every  thing  belonging  to  the  complainant^s  com- 
pany, except  the  naked  franchise. 

And  he  prays — 

1.  A  discovery  of  what  they  have  done  in  regard  of  this 
purchase. 

2.  The  amount  of  the  property  and  net  earnings  of  the 
[Elizabethtown  Company  since  the  foreclosure  sale. 

3.  An  account  by  said  defendants  with  the  complainant, 
lis  company,  and  all  the  stockholders,  respecting  said  pro- 
perty and  earnings. 

4.  A  discovery  as  to  the  bonds  and  mortgages. 

5.  A  decree  that  the  purchase,  sale,  and  mortgages  are 
invalid  and  void. 

6.  And  an  injunction  against  any  further  issue  of  bonds 
aaid  mortgages,  pledging  the  road  of  the  Elizabethtown 
Oompany. 

I  cannot  see  that  the  Elizabethtown  Company  is  a  necessa- 
ry party  in  order  to  any  one  of  the  different  kinds  of  relief 
here  prayed.  A  proper  party  they  might  be,  and  companies 
BtiBtaining  their  position  are  in  fact  made  defendants  to 
^very  case  at  all  resembling  the  present,  to  which  I  have  re- 
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red.    But  the  ])ill  is  directed  against  the  directors,  as 
dividuals,  for  breiidi  of  trust,  and  against   the  Easton 
ompany  as  recipients  of  tlie  trust  property,  with  knowledge 
f  tie  alleged  wrong.     The  Elizal)ethtown  Company  may  be 
nterested  as  a  corporation  in  sustaining  the  valylity  of  the 
alleged  sale,  but  the  complainant  proi>erly  seeks  his  discove- 
ry and  account  from  those  who,  he  alleges,  have  taken  his 
property  and  applied  it  to  other  purposes  than  those  to 
which,  according  to  the  charter,  it  was  to  be  applied.    All 
the  real  parties  are  already  defendants,  formally,  it  might 
have  been  better  that  the  Elizabeth  town  Company  should 
have  also  been  brought  in.     The  case  of  Solomons  v.  Laing^  « 

14  Jurist,  is  much  in  point  here.     There  the  question  was  * 

whether  the  company  who  had  reaped  the  benefit  of  a  simi-  ^ 

lar  transaction  was  a  i)roper  party.     And  the  court  held  they  '^ 

were  the  proper  party,  jointly  with  the  individual  directors. 
In  that  case  the  complainant's  company  were  the  defendaots,  m 

but  no  relief  was  prayed  against  them  except  costs. 

Tiiere  is  no  demurrer  here  for  want  of  parties.     The  ob-  - 

jection  was  not  taken  till  the  hearing  of  a  general  demurrer  -i 

to  the  equity  of  the  bill.    In  such  a  case  the  rule  is,  that  ^ 

where  the  omitted  parties  are  merely  formal,  the  court  will  Jj 

be  indisposed  to  listen  to  the  objection  at  the  hearing,  and  ^ 

if  it  can  properly  do  so,  will  dispose  of  the  cause  upon  its 


merits,  without  requiring  such  formal  parties  to  be  joined.  ^^ 

Story  Eq.  PL,  p.  0^2.  ^'^' 

It  seems  to  me  that  this  is  a  case  within  the  rule,  and  that    ^ 
there  is  no  reason  why  the  cause  should  not  be  disposed  ©^ ^^^^ 
upon  its  merits,  though  the  Elizabethtown  Company  has  mt*-  ^^^ 
been  brought  in  as  a  defendant. 

Upon  the  whole  case,  I  respectfully  report  to  and  advi^^^ 
His  Honor,  the  Chancellor,  that  the  demurrer  of  the  defi^^. 
-dants  be  overruled  with  costs. 

CORTLAXDT  PABKES, 

Master  in  Chancer^^. 
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^OHN  Dean  and  Aaron  Dean  v.  Tho>us  Dean  and  others. 

Xn.  caMS  for  :(pe«ifio  performance  of  aj^reements  it  is  now  well  settled,  that  if  the 
defendaDt,  by  h\i  answer,  admits  the  parol  agreement,  and  insists  on  the  benefit 
of  tbe  statute  of  frauds,  he  will  be  fully  entitled  to  it,  notwithstanding  such  admis- 
sion. But  if  he  admits  the  parol  agreement,  without  insisting  on  the  statute,  the 
court  will  decree  a  specific  performance,  upon  the  ground  that  the  defendant  has 
therebj  renounced  the  benefit  of  the  statute. 

le  fame  rule  of  pleading  is  applicable  to  cases  where  a  bill  is  filed  to  enforce  a 
parol  trust. 
^  the  court  can  execute  the  trust  from  the  admissions  made  by  the  answer,  so  that 
the  complainants  are  not  under  the  necessity  of  resorting  to  pnrol  proof  of  the 
trust,  to  entitle  them  to  relief,  such  admissions  will  exclude  the  defendants  from 
the  benefit  of  the  statute,  if  not  insisted  upon  by  the  answer. 
_     eourt  of  equity  acts  in  analogy  to  the  law,  in  applying  the  statute  of  limitations. 
^*  As  long  afl  there  is  a  continuing  and  subsisting  trust  acknowledged  or  acted  on 
V»y  the  parties,  the  statute  does  not  apply ;  but  if  the  trustee  denies  the  right  of 
Sii8r««fui'  que  trxtnt,  and  the  possession  of  the  property  becomes  adverte,  lapse 
<3f  time  from  that  period  may  constitute  a  bar  in  equity."     What  lapse  of  time 
'Will  constitute  a  bar  must  depend,  in  a  measure,  upon  the  nature  of  the  trust, 
^"ht  relative  situation  of  the  parties  to  the  subject  matter  of  the  trust,  and  other 
«^  ttending  circumstances. 

Ssere  a  party  has  slept  over  his  rights  for  more  than  twenty  years,  and  has  been 
^gToaaiy  negligent  in  not  asserting  them,  when  fitting  opportunities  have  pre- 
^^nt«d ;  where  he  has  recognised  or  acquiesced  in  acts  inconsistent  with  the 
<s  siatence  of  any  trust ;  and  where  his  conduct  has  been  .«uch  as  to  involve 
i  K>Boc«nt  parties,  as  against  them  the  court  will  never  execute  the  trust. 

I^his  was  a  bill  to  cufoicc  a  trust.  The  cause  was  heard 
^  TX>n  the  pleadings  and  proofs.  All  the  material  facts  dis- 
*^osed,  appear  in  the  opinion  of  the  Chancellor. 

^•T.  H.  Leupp  and  P.  D.  Vroomj  for  complainants. 

-**.   S.  Field  and  W.  L.  Dayton,  for  defendants. 

"^ttE  Chancellor.  On  the  13th  day  of  October,  1812,  the 
^^1  estate  of  John  Dean,  situate  in  the  township  of  South 
^^^Oswick,  in  the  county  of  Middlesex,  was  sold  by  the 
_  ^'^ff,  by  yirtue  of  an  execution  at  law  in  his  hands.  It 
Btrack  off  to  Abram  Dean,  the  brother  of  John,  for  the 
27 
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sura  of  three  thousaod  two  hundred  and  seventeen  dollars 
and  two  cents,  to  whom  the  sheriff  executed  a  deed. 

The  bill  alleges  that  the  purchase  was  made  under  the  fol- 
lowing agreement,  entered  into  previous  to  the  sale,  between 
Abram  and  John,  "  that  a  re-sale  of  such  real  estate,  or  so 
much  thereof  as  might  be  needful,  and  for  that  purpose 
uflScient,  to  pay  and  satisfy  the  debts  of  said  John  Dean, 
and  after  that,  reconvey  the  residue,  if  any  remained  unsold 
of  such  real  estate,  or  account  for  such  balance  of  the  pro- 
ceeds of  the  sale  of  the  whole,  as  should  remain  over  and 
above  the  payment  of  the  debts  of  said  John  Dean."  I 
have  stated  the  alleged  agreement,  in  the  language  of  the 
bill. 

John  Dean  and  Abram  Dean  are  dead.     The  bill  is  filed 
by  the  two  sons  of  John,  his  only  surviving  heirs,  and  who 
claim  the  benefit  of  the  trust  also,  as  devisees  of  their  father. 
The  only  defendant  who  has  any  knowledge  of  the  transac- 
tion, is  Thomas  Dean,  the  only  surviving  son  of  Abram. 
He,  and  his  sister  Mary  hold,  as  devisees  of  their  father,  a 
I>ortion  of  the  land,  the  subject  of  this  controversy.     Of  the 
other  defendants,  three  of  them  are  minors,  and  all  of  the       -i 
defendants  have  an  interest,  or  have  had  an  interest  which      ^ 
they  have  disposed  of,  in  the  said  land,  through  Thomas  ,^&^ 
Dean,  a  deceased  son  of  Abram.    All  of  the  defendants  havc^^  ^ 
united  in  an  answer  to  the  bill.    The  statements  in  the^  ^^^ 
answer,  of  importance,  are  made  by  Thomas :    the  other — ^^ 
affirming  their  belief  that  such  statements  are  true. 

The  defendants  admit  that  the  purchase  was  made  ^--::>j' 
Abram  Dean,  under  the  following  circumstances  and  agr  «3^ 
ment :  The  property  being  advertised  for  sale  by  the  sheir  "^ff. 
John  applied  to  his  brother  Abram,  and  proposed  i"^^^ 
Abram  should  become  the  purchaser  at  the  sheriff's  stii^le, 
and  that  Mary  Dean,  the  wife  of  John,  should  join  in  a  cs=^»- 
veyance,  by  which  her  right  of  dower  should  be  barred 
extinguished ;  and  that  Abram,  thus  having  a  clear  title,  i 
from  all  incambrance  of  dower,  might  be  able  to  sell 
said  real  estate  for  much  more  than  he  would  be  obliged 
pay  for  it,  subject  to  such  incumbrance,  and  that  out  of  t  — ^^ 


1853.] 


DEAN  AND  DEAN  V.   DEAN  €t  ol. 


427 


surplus  lie  might  make  some  provision  for  the  support  and 
assistance  of  his  brother  Thomas. 

Before  looking  at  other  facts  of  the  case,  we  have  enough 
before  us  to  dispose  of  an  objection,  which  the  defendantfl 
interpose,  in  limine^  to  any  right  of  tlie  complainants  to 
relief.  It  is  insisted,  on  behalf  of  the  defendants,  that  it 
is  a  trust  or  confidence  of  lands,  not  manifested  and  proved 
by  any  writings,  which  the  comj>lainant3  are  seeking  to 
enforce.  Against  the  relief  sought,  the  defendants  claim 
the  benefit  of  the  statute  for  the  prevention  of  frauds  and 
perjuries. 

Are  the  defendants  entitled  to  the  benefit  of  tlie  statute? 

They  have  not  pleaded  the  statute  ;  and  it  was  not  necessary 

they  should  do*  so.     But  not  having  pleaded  it,  are  they 

entitled  to  its  benefit,  unless  they  claim  it  by  their  answer? 

In  cases  for  specific  performance  of  agreements,  •*  it  is 

n<:>w  well  settled,  that  if  the  defendant  should,  by  liis  answer, 

ix-cimit  the  parol  agreement,  and  should  insist  upon  the  benefit 

o:£*  the  statute,  he  will  be  fully  entitled  to  it,  notwithstanding 

stach  admission.     But  if  he  admits   the  parol  agreement, 

^^^p^ithout  insisting  on  the  statute,  the  court  will  decree  a 

s^^^^cific  performance,  upon  the  ground  that  the  defendant  has 

t:-^  :^  «reby  renounced  the  benefit  of  the  statute.*'    Story  Eq,  P., 

^       "763.    There  is  no  good  reason  why  the  same  rules  of 

T^T-  ^Jading  should  not  be  applicable  to  cases  where  a  bill  is 

■"  ^  ^d  to  enforce  a  parol  trust.     In  either  case,  a  naked  plea 

^■^■^^^  «ay  not  be  sufficient.     If  any  special  matters  are  set  up  in 

*-^^  "^  bill,  which,  if  true,  would  avoid  the  statute,  the  plea 

T^^'^^st  contain  averments  negativing  such  special  matter;  and 

^^  ^3  answer,  in  support  of  the  plea,  must  contain  a  full  dis- 

^^^'^ery  of  the  matters  set  up  in  avoidance  of  the  bar.     If 

^V^^  answer  denies  the  agreement  of  which  specific  perfor- 

"^^^  ^^nce  is  sought,  or  denies  the  trust,  it  is  not  necessary  to 

^^^     ^^am,  in  the  answer,  the  benefit  of  the  statute ;  and  for  this 

'"^'^ison:  when  the  complainant  comes  to  prove  his  case,  ho  is 

liged  to  resort  to  parol  evidence  for  the  purpose,  and 

i  evidence  is  inadmissible.    The  reason,  why  the  court 

^^^^  execute  a  parol  trust  admitted  by  the  answer,  is,  because 
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it  takes  the  answer  as  the  writing  by  which  the  trust,  in  the 
language  of  the  statute,  "  is  manifested  and  proved/' 

.15ut  it  is  said,  for  the  defendants,  that  the  answer  denies  the 
trust,  and  that  they  are,  therefore,  entitled  to  the  benefit  of 
the  statute.  Is  there  sucli  a  denial  of  the  tmst  by  the 
answer  ?  The  true  test  is  this  :  if  the  court  can  execute  the 
trust  from  the  admissions  made  by  the  answer,  so  that  the  com- 
plainants are  not  under  the  necessity  of  resorting  to  parol 
proof  of  the  trust,  to  entitle  them  to  relief,  such  admissions 
will  exclude  the  defendants  from  the  benefit  of  the  statute, 
if  not  insisted  upon  by  the  answer.  For  how  can  the  answer 
be  said  to  deny  the  trust,  if,  upon  its  adniissions,  the  court 
can  execute  the  trust  ?  The  point  is,  not  whether  the  answer 
denies  the  trust,  modo  et  forma^  as  alleged  |n  the  answer, 
but  is  there  such  a  substantial  denial  of  it  as  to  prevent  the 
courts  granting  the  relief  upon  the  principle,  that  the  com- 
plainant can  recover  only  allegata  et  probata  ? 

The  trust,  as  alleged  in  the  answer,  is  substantially  this, 
that  Abram  Dean  should  buy  the  property ;  that  he  should 
hold  it  as  a  security  for  the  purchase  money,  and  that  John 
r  Dean  should  have  the  benefit  of  its  value  over  that  amount. 
The  defendants  admit  that  this  was  the  trust  upon  which  the 
purchase  was  made ;  but  then  they  allege  that  it  was  part 
of  the  agi-eement  between  Abram  and  John,  ujwn  which 
Abram  agreed  to  assume  the  trust ;  that  John  Dean^s  wife 
should  release  her  dower-right  in  the  property,  which  she 
aftorwardsjefused  to  do.  But  did  this  refusal  deprive  John 
of  all  interest  in  the  purchase  ?  Both  of  the  brothers  relied 
upon  the  wife's  releasing.  Both  were  disappointed  in  this 
expectation.  But  should  John  alone  suffer  from  her  reAisal, 
and  Abram  reap  the^benefit  of  it?  It  appears  suflSciently 
in  evidence,  that  in  consequence  of  this  arrangement,  the 
property  sold  for  much  less  than  its  value.  It  would  be  un- 
just; if  Abram  could  have  held  the  property,  discharged 
of  the  trust,  in  consequence  of  John's  wife's  refusal  to  re- 
lease'her  dower.  Suppose  that  on  the  day  after  the  sherifTs 
salOf^nd  after  thejwife's  refusal  to  release  her  dower,  Abrtm 
hadsotd  the  property  for  six  thousand  dollars;  cottld  it  bt^" 
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that  a  court  of  chancery  would  not  compel  him  to  account 
for  the  profits  ?  It  appears  to  me,  that  the  answer  contains 
such  an  admission  of  the  trust  alleged  in  the  bill,  that  the 
court  can  execute  it  without  the  assistance  of  parol  testi- 
mony ;  an4  that  therefore,  the  defendants  not  having  insisted 
on  the  statute  for  their  protection,  they  must  be  considered 
as  having  renounced  the  benefit  of  it. 

The  question  remains — are  the  complainants  entitled  to 
any  relief  upon  the  case  as  it  stands,  by  the  pleadings  and 
proofs  before  the  court  ? 

This  trust  was  created  in  1812,  thirty-nine  years  before 
the  bill  was  filed.  The  youngest  of  the  complainants  be- 
came of  age  more  than  twenty-eight  years  prior  to  the  filing 
the  bill.  The  defendants  interpose  the  lapse  of  time  to  the 
complainants'  claim  for  relief.  The  complainants  insist 
fliat  in  cases  of  trust,  lapse  of  time  is  no  bar. 

"  As  long  as  there  is  a  continuing  and  subsisting  trust  ac- 

Icnowledged  or  acted  on  by  the  parties,  the  statute  does  not 

«pply  ;  but  if  the  trustee  denies  the  right  of  his  cestui  que 

^rust,  and  the  possession  of  the  property  becomes  adverse^ 

lapse  of  time  from  that  period,   may  constitute  a  bar  in 

equity."     (0.  and  J.  Kane  v.  Bloodgood  et  al.,  17  J.  C.  R.  90.) 

*  *  Even  in  cases  of  express  trust,  if  the  parties  have  long 

creased  to  act  upon,  or  recognize  them,  courts  of  equity  will 

x^ot  interfere  to  enforce  them ;  and  a  fortiori^  not  in  cases  of 

xxiere  constructive  trusts,  (S.  Eq.  P.  §  756,)  courts  of  equity 

^Vallj  recognize  the  maxim,  vigilantibus,  non  dormientihus^ 

^MMta  tubvenuani  as  well  in  matters  of  trust  as  in  other  case?* 

Vv^hat  lapse  of  time  will  constitute  a  bar,  must  depend  in  a 

XK&^sasure,  upon  the  nature  of  the  trust — the  relative  situation 

o£*  the  parties  to  the  subject  matter  of  the  trust — and  other 

stt;^ndlng  circumstances.     Where  a  party  has  slept  over  his 

rights  for  more  than  twenty  years,  and  has  been  grossly 

negligent,  in  not  asserting  them  when  fitting  opportunities 

liave  presented ;  where  he  has  recognized,  or  acquiesced  in 

acts  inconsistent  with  the  existence  of  any  trust,  and  where 

Ms  conduct  has  been  such  as  to  involve  innocent  parties,  as 

^'^ainst  them  the  court  will  never  execute  the  trust. 


\ 
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Let  us  examine  the  character  of  this  trust,  and  the  con- 
duct of  the  complainants  in  regard  to  it. 

All  the  right,  or  equity,  which  John  Dean  had  in  the  land 
after  it  was  conveyed  by  the  sheriff  to  Abram,  was  a  right 
to  i*edeem  it  at  the  price  for  which  it  was  purchased.  Abram 
Dean  was  under  no  obligations  to  sell  the  property  in  any 
particular  manner,  or  to  hunt  up  a  purchaser.  When  John 
Dean  could  find  a  purchaser  who  was  willing  to  make  good 
to  Abram  his  advances,  he  had  a  right  to  call  upon  Abram 
for  a  conveyance,  The  situation  of  Abitim  Dean  was  like 
that  of  a  mortgagee  in  possession.  He  held  the  land  to  re- 
imburse himself  for  the  money  he  had  advanced  upon  it. 
The  statute  delares  **  that  if  a  mortgagee  and  those  under 
him  be  in  possession  of  the  lands,  tenements,  and  heredita- 
ments, contained  in  the  mortgage,  or  any  part  thereof,  for 
twenty  years  after  default  of  payment  by  the  mortgagor,  then 
the  right  or  equity  of  redemption  therein  shall  be  forever 
barred.^'  As  a  court  of  equity  acts  in  analogy  to  the  law  in 
applying  the  statute  of  limitations  (S.  Eq.  P.  §  756 ;  Dexter 
et  al,  r.  Arnold  et  aL,  3  Sumner^s  Rep,,  152),  and  as  the  trust 
created  by  tlie  original  parties,  was  similar  to  that  which 
exists  between  mortgagor  and  mortgagee,  the  defendants 
have  some  ground  for  insisting  that  the  mere  lapse  of  twenty 
years  is  a  bar  to  a  trust  similar  to  that  which  is  now  sought 
to  be  enforced  against  them. 

But  the  defendants  do  not  rest  their  defence  here.     They 
insist,  that  John  and  Abram  Dean,  during  their  life  time, 
ceased  to  act  upon,  or  recognize  the  trust ;  and  that  since      " 
tjicir  death,  the  complainants  have  acquiesced  in  its  aban-     - 
donment. 

The  bill  admits,  that  soon  after  the  delivery  of  the  sher-  — 
fflf's  deed,  Abram  entered  upon  the  possession  of  the  prop-  — 
erty,  that  he  cut  down  a  valuable  portion  of  the  wood,  and-^ 
treated  the  proj>erty  as  his  own.  It  is  true,  the  bill  alleges^^ 
that  John  Dean  remonstrated  with  his  brother  against  these 
acts,  and  accused  him  of  not  intending  to  recognize  thcE 
trust.  But  there  is  no  proof  of  this,  and  even  if  there  was- 
it  would  establish  the  fact,  that  Abram  was  using  and  occu-  - 
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pying  the  property  in  a  manner  adverse  to  the  recognition 
of  any  trust.  John  died  in  1815,  and  in  the  following  year 
his  brother  died.  There  is  no  evidence  that  John  ever  called 
upon  Abram  to  execute  the  trust,  or  charged  him  with  the 
abuse  of  it.  These  are  indeed,  very  slight  circumstances  to 
show  that  the  trust  was  abandoned  by  their  common  consent ; 
but  they  amount  to  some  evidence.  The  subsequent  conduct  of 
the  complainants  is  wholly  inconsistent  with  the  existance  of 
a  trust  in  which  they  were  interested.    Let  us  examine  it. 

On  the  5th  day  of  September,  1816,  an  agreement,  in  writing, 
was  entered  into  between  the  executors  of  Abram  Dean  and 
Mary  Dean,  the  mother  of  the  complainants,  respecting  her 
dower.  In  this  agreement,  the  land,  the  subject  of  this  con- 
troversy, is  recognized  as  the  absolute  property  of  the 
estate  of  the  late  Abram  Dean,  and  as  formerly  belonging 
to  John  Dean,  deceased ;  and  Aaron,  one  of  the  complain- 
ants, signed  this  agreement  as  a  subscribing  witness.  On 
the  27th  of  March,  1817,  the  widow^s  dower  in  this  property 
was  assigned  to  her.  She  entered  into  the  possession  of  the 
part  assigned  her,  and  Aaron  occupied  the  property  with 
her,  except  a  very  short  interval  of  time,  up  to  the  year 
18 — .  In  1821  a  partition  of  this  property  was  made  be- 
tween the  three  children  of  Abraham,  his  devisees.  Mary 
Van  Pelt,  one  of  these  children,  held  her  portion  by  a  trus- 
tee, for  many  years,  and  then  it  was  sold.  Aaron,  another 
of  these  children,  died  in  1849,  after  devising  his  portion 
for  the  benefit  of  his  wife  and  his  children,  some  of  whom 
are  minors,  and  are  defendants  in  this  suit.  The  greater 
part  of  this  portion  has  been  sold,  and  has  passed  into  other 
hands.  •  These  various  dispositions  of  the  property  have  not 
been  made  without  the  knowledge  of  the  complainants. 
They  are  all  stated  in  the  bill,  and  without  any  pretence  by 
the  complainants  that,  during  all  these  transactions,  they, 
-or  either  of  them,  have  ever  asserted  any  right  in  the  pro- 
perty, or  given  any  notice  of  the  claim  which  they  now  set 
Tip.  Since  their  father^s  death,  Aaron,  one  of  the  com- 
plainants, has  always  lived  in  the  immediate  vicinity  of  the 
land,  and  for  a  large  portion  of  that  period  upon  it,  and 
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the  other,  at  not  a  greater  distance  from  it  than  the  city  of 
New  York.  What  excuse  do  they  give  for  sleeping  over 
their  rights;  for  not  giving  notice  of  their  claim;  for  ac- 
quiescing ;in  acts  inconsistent  with  it ;  and  for  thus  involv- 
ing these  defendants,  who  ai-e  innocent  parties  in  this  trans- 
action? Their  only  excuse  is,  their  poverty.  If  that  pre- 
vented their  asserting  their  rights  in  a  legal  tribunal,  it  was 
no  obstacle  to  their  giving  a  friendly  notice  to  innocent  par- 
ties, who  were  entirely  ignorant  of  any  such  claim  as  these 
complainants  are  now  endeavoring  to  enforce  against  them. 
"Where  a  bill  in  equity  is  brought,  after  aj"great  lapse  of 
time,  it  is  incumbent  on  the  plaintiff  to  state  the  reasons 
why  it  is  not  brought  before,  in  order  to  repel  the  presump- 
tion of  laches  or  improper  delay."  Stearn's  Adm.  8fc.  v. 
PagCy  1  Story^s  Rep.,  204.  That  was  the  case  of  a  bill 
brought  by  an  administrator  de  bonis  non,  for  an  account  of 
the  intestate's  estate,  after  the  lapse  of  from  twenty  to 
twenty-five  years,  and  tlie  defendant  pleaded  the  statute  of 
limitations,  and  filed  a  general  answer  to  the  whole  bill ; 
and  the  court  said,  "after  such  a  lapse  of  time,  it  being  be- 
tween twenty  and  twenty-five  years  after  the  alleged  trans- 
actions took  place,  and  ton  years  after  the  death  of  the 
administratrix,  the  court  have  a  right  to  require,  before  the 
bill  is  entertained,  that  a  clear  case  should  be  made  out, 
upon  the  very  face  of  the  bill,  calling  for  its  interposition, 
and  showing  that  the  parties  in  interest  have  been  guilty  of 
no  negligence  or  undue  delay,  in  not  applying  for  relief  a\^  -- 
an  earlier  period." 

Here  is  not  more  length  of  time  unaccounted  for,  whicfc=:^ 
is,  of  itself,  evidence  of  gross  negligence  and  laches  in  th-^^ 
complainants,  {S.  Eq.  P.  §  756  a):  but  the  complainants'  owr=:^ 
acts,  and  their  acquiescence  in  the  acts  of  others,  bear  strong 
testimony  to  their  having  ceased  to  act  upon  or  recogniz 
the  trust.    The  defendants  have  made  a  complete  defen 
to  the  complainants'  case,  under  the  general  rule  as  lai 
down  in  Baker  et  ux  v.  Whiting  et  ah,  3  Sumner^s  Rep..' 47 
"  In  equity,  length  of  time  is  no  bar  to  a  trust  clear! 
established ;  provided,  no  circumstances  exist  to  raise 
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presumption  from  lapse  of  time,  of  an  extinguishment  of  the 
trust,  and  no  open  denial  or  repudiation  of  the  trust,  is 
brought  home  to  the  knowledge  of  the  parties  in  interest,. 
which  requires  them  to  act  as  upon  an  adverse  title." 

I  am  satisfied  that  this  case  is  one,  both  upon  the  plead- 
ings and  proofs,  in  which  no  relief  can  be  afforded  the  com- 
plainants, without  doing  the  defendants  great  injustice,  and 
that  the  court  ought  not,  under  the  circumstances,  to  inter- 
fere in  the  cemplainants'  behalf. 

I  have  not  noticed  that  part  of  the  case  about  which 

much  was  said  on  the  argument,  as  to  to  how  and  how  much 

of  the  consideration  money  was  paid.    I  think  the  sheriff's 

^receipt  and  statement,  ought  to  be  considered,  at  least  prima 

yiicie  evidence,  that  the  consideration  money  was  all  paid. 

^fter  an  expiration  of  more  than  thirty  years  from  the 

^eath  of  the  original  parties,  to  require  of  these  defendants 

^^Jiy  further  evidence  on  this  point,  would,  I  conceive,  be  a 

l^j^at  hardship. 

The  bill  must  be  dismissed,  with  costs. 


ietvreen  The  Paterson  and  Hudson  River  Railroad 
Company,  complainants,  and  The  Mayor  and  Common      > 
Council  of  Jersey  City,  defendants. 

Certainty  to  a  common  intent  \a  sufficient  in  bill  or  answer. 

If  a  fact  is  stated  anywhere  in  the  stating  part  of  the  bill,  with  legal  certaintyt    «  '^S 

ami  i^  material,  it  is  well  pleaded,  and  therefore  admitted  by  the  demurrer. 
"  fnafmurh  oh  "  iii  sufficiently  direct  and  positive ;  more  direct  than  any  statemtnt  ^^"-^^ 

under  a  whtrtat  in  a  ducluration,  than  which,  a  bill  in  equity  need  not  beji&on  ^i^  -■ 

certain. 
The  rule,  as  to  the  jurisdiction  of  this  court  to  prevent  by  its  interpositiOB,  the   ■*  •^ 

ftirther  litigation  of  a  matter  at  law,  is  that  "  courts  of  equity  will  not  intartee  **"  -■ 

before  a  trial  at  law,  nor  until  the  right  has  been  satisfactorily  established  at  ^'■^^ 

law.     But  if  so  establivhed,  it  is  not  material  what  number  of  trials  bare  t«kift  MM-^ 

place. 

This  cause  was  referred  by  the  Chancellor  to  George  H.  — ^^ 
Brown,  one  of  the  masters  of  the  court.  The  material  facts  ^^ 
disclosed  by  the  bill,  and  the  causes  assigned  as  grounds  of  *^^ 
demurrer,  appear  in  the  opinion  of  the  master. 

The  Master.    This  cause  was  referred  by  the  Chancellor,        «* 
to  the  subscriber,  one  of  the  masters  of  the  court,  to  hear 
and  report  upon  the  question  presented. 

The  object  of  the  bill  is  to  prevent  further  litigation  of  a 
question  which  the  complainants  allege  has  been  fully  set- 
tled by  repeated  decisions.  It  is  properly  called  a  bill  of 
peace. 

The  defendants  have  demurred,  and  by  the  demurrer  admit 
all  the  facts  in  the  bill,  which  are  well  pleaded.  In  order 
to  the  consideration  of  the  question,  it  is  necessary  to  inquire 
what  these  facts  are. 

The  bill  states  (among  other  things)  that  complainaote 
were  incorporated  under  the  name  of  "  The  President  aiKl- 
Directors  of  the  Paterson  and  Hudson  River  Bailroad  Cob- 
pany,"  by  an  act  of  the  legislature  of  this  state,  passed  \^ 
1831,  with  power  to  hold  lands  necessaiy  or  expedient  *" 
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the  object  of  the  incorporation,  that  by  the  said  act,  after 
the  expiration  of  ten  years,  the  company  were  to  pay  yearly 
a  tax  of  one  half  of  one  per  cent,  upon  the  capital  stock  paid 
in,  and  that  no  further  or  other  tax  or  impost  should  be  levied 
or  assessed  upon  the  company. 

That  soon  after  the  passage  of  the  act,  the  company  was 
organized  according  to  its  provisions  and  constructed  a  rail- 
road, and  have  since  paid  large  sums  of  money  to  the  state, 
on  account  of  tax. 

That  the  company  purchased  a  number  of  lots  at  Jersey 
City  for  the  purpose  of  a  depot,  that  they  were  used  only  for 
that  purpose,  and  were  necessary  and  expedient  to  the 
objects  of  said  incorporation. 

That  the  defendants  were  incoi'porated  by  act  of  the 
the  legislature,  February  22,  1838,  by  the  name  of  "The 
JHayor  and  Common  Council  of  Jersey  City." 

That  in  the  year  1839,  the  defendants  assessed  the  said 

lots  at  Jersey  City  for  taxes,  for  state,  city  and  county  tax, 

«John  R.  Goodman  being  assesor — that  to  try  the  questiou 

"whether  the  city  had  the  right  to  make  such  assessment,  the 

c^omplainants  brought  a  certiorari  to  the  supreme  court — that 

ijn  each  of  the  years,  1840  (Henry  Southmayd  being  assessor) 

^ksd  1841  (Charles  Gardner  being  assessor),  the  city  again 

a.S8essed  the  said  lots,  and  the  complainants  brought  their 

c?  certiorari  to  the  supreme  court  from  each  assessment. 

That  while  the  three  suits  upon  certiorari  were  |>ending, 
ma »determined,  viz:  9th  May,  1842,  the  attorneys  of  the 
oomplainants  and  defendants  agreed,  in  writing,  that  the 
tx-dal  of  the  suit  against  Gardner's  assessment  should  be  con- 
clnsive  of  all  the  three  suits,  and  judgments  be  entered  in 
tt^^m  all,  in  conformity  with  the  decision  of  the  supreme 
<>onrt  in  that  case,  and  of  the  court  of  errors,  if  a  writ  of 
©^rx)r  should  be  taken. 

That  in  November  term,  1842,  the  supreme  court  set  aside 
tho  Gardner  assessment,  and  defendants  took  a  writ  of  error 
*^  the  court  of  errors,  and  in  July,  1845,  that  court  affirmed 
*^^  judgment  of  the  supreme  court — that,  thereupon  judg- 
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ments  were  entered  in  all  the  three  suits,  according  to  the 
agreement. 

That  in  tlie  years  1845  and  1846,  the  defendants  again 
assessed  the  same  lots  for  taxes,  and  that  they  were  adver- 
tised for  sale. 

Prayer  for  perpetual  injunction.  To  this  bill  the  defend- 
ants demur,  and  assign  several  causes,  which  it  is  under- 
stood embrace  all  the  grounds  upon  which  the  defendants 
rely  to  sustain  their  demurrer.  First — cause  of  demurrer 
is  in  substance  that  the  bill  does  not  set  forth  whether  the 
assessment  by  the  defendants,  and  which  was  adjudged  by 
the  supreme  court  to  have  been  illegally  made,  was  for 
state,  county  or  city  purposes,  nor  whether  the  assessment 
of  1845  and  1846,  were  for  state,  county  or  city  purposes, 
80  that  the  bill  does  not  show  whether  the  assessments  of 
1845  and  1846  are  of  the  same  character  as  those  adjudged 
to  be  illegal. 

If  this  were  true,  in  fact,  the  demurrer  should  be  sus- 
tained, but  upon  examination,  the  bill  shows  that  the  decision 
of  the  supreme  court  in  the  Gardner  case  covered,  so  far  as 
respects  these  defendants,  every  kind  of  tax  known  to  the 
laws  of  this  state. 

The  bill  states  expressly,  that  the  assessment  by  Goodman 
was  for  state,  city  and  county  tax. 

The  Gardner  case  was  taken  by  agreement  of  the  parties 
to  represent  the  others  in  the  whole  question  involved. 
The  agreement,  in  effect,  is  that  the  Gardner  case  should  be 
taken  as  a  state  of  facts  by  which  the  other  cases  were  to  be^ 

determined,  and  that  the  argument,  deliberation  and  judg " 

ment  in  that  case,  should  be  conclusive  in  them  all.  Under*  ** 
this  agreement,  the  assessment  of  Goodman  was,  by  the^^ 
judgment  of  the  supreme  court,  set  aside,  and  it  is  not  for*  "^ 
the  defendants  to  say  that  the  judgment  so  rendered,  withi^^ 
their  consent,  is  not  decisive  of  the  question  involved  in  thats^ 
case ;  especially  when  it  is  not  shown  afiBrmatively  that  the^S^ 
facts  in  it,  and  that  of  Gardner  differ. 

But  again  it  is  averred  with  suflScient  certainty,  that  th^=* 
same  question  arose  in  all  the  cases.     The  rules  of  this  cour^' 
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require  certainty  in  pleading,  but  certainty  to  a  common 
intent  is  sufficient  in  bill  or  answer.  The  bill,  after  stating 
the  assessment  by  Goodman  particularly,  and  the  subsequent 
assessments  geneially,  introduces  the  agreement  referred  to 
as  follows:  *'  That  "  (the  parties,  A'c.)  "  in  order  to  save  the 
expense  of  all  these  suits,  and  inasmuch  as  the  same  question 
would  arise  in  all  the  said  suits  entered  into,  <kc.,  setting 
forth  the  agreement."  If  after  the  statement,  particularly 
of  the  first  assessment,  the  bill  had  alleged  that  the  subse- 
quent assessments  were  like  it,  it  would,  besides  being  suf- 
ficiently certain,  have  had  the  merit  of  certainty  without 
prolixity,  but  saying  that  the  same  question  arose  or  would 
arise,  is  equivalent  to  saying  that  the  same  state  of  facts 
existed,  or  that  the  same  kind  of  taxes  had  been  laid  in  each 
case. 

Some  question  was  made  upon  the  argument  as  to  the 

form  and  connection  of  this  averment.     It  was  said  not  to 

"be  such  a  statement  of  facts,  as  should  be  held  to  be  admit 

t:4Hl  by  the  demurrer.     The  form  of  the  allegation  is  direct 

c^nd  positive.     "  Inasmuch  as."  is  equivalent  to  saying,  seeing 

'C^liat  or  the  fact  being  that  the  same  question  would  arise, 

•^&c     This  is  more 'direct  than  any  statement  under  a  whereas 

£  n  a  declaration,  than  which,  to  say  the  least,  a  bill  in  equity 

xi^eed  not  be  morejcertain. 

It  is  true  t|;ui(|the  allegation  is  not  found  in  connection 
nth  the  statements  of  the  bill,  as  to  the  form  and  efiect  of 
:.^e  assessments,  and  that  itjs  found  in  connection  with  the 
V  tatement  of  the  agreement  and  is  introductory  to  it.    But 
'^  the  fact  is  stated  any  where  in  the  stating  part  of  the  bill 
ith  legal  certainty,  and  is  material,  it  is  well  pleaded,  and 
"tblaerefore  admitted j[by  the  demurrer. 

The  demurrer  then  admits  the  judgment  of  the  supreme 
<50urt  in  all  the  cases,  to  have  been  that  taxes  for  state, 
c^ounty  or  city  purposes,  against  the  complainants  for  these 
<iopot  lots,  were  illegal. 

It  was  not,  therefore,  material  to  state  in  the  bill  for  what 
kio^  of  taxes  the  assessments  of  1845  and  1846  were  made. 
^^  fbr  taxes  at  all,  they  must  have  been  forope  of  the  three 
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kinds  adjudged  to  be  illegal.  If  either  had  been  legal  in 
the  opinion  of  the  court,  the  assessment  for  it  would  have 
been  sustained.     State  v.  Fnlkenbridge,  3  Green  Rep.,  320. 

When  the  bill  speaks  of  taxes,  it  cannot  be  construed  to 
mean  assessments  against  the  complainants,  as  owners  of  the 
depot  lots  for  improvements  by  which  these  lots  would  be  es- 
pecially benefitted,  such  as  grading  the  streets  or  paving  the 
walks  in  front  of  them.  Such  assessments  I  do  not  regard  as 
taxes  within  the  legal  meaning  of  that  term.  A  tax  is  laid 
upon  all  persons  and  their  property  alike,  but  such  assessments 
as  are  here  referred  to,  are  made  against  certain  property,  be- 
cause it  will,  more  than  other  property,  be  increased  in  value 
by  the  expenditure  of  the  money  so  assessed.  They  are 
called  assessments  to  distinguish  them  from  ordinary  taxes. 
The  second  cause  of  demurrer  is,  that  the  bill  does  not  show 
whether  the  complainants  seek  to  enjoin  the  defendants 
against  making  assessments  for  city  purj)Oses  or  county  pur- 
poses. 

The  bill  prays  that  the  defendants  may  be  enjoined  against 
assessing  any  tax  upon  the  lots  in  question.  According  to 
the  view  taken  above,  this  is  sufficiently  definite.  It  embra- 
ces all  the  three  kinds  of  tax  assessed  l>y  Goodman,  state, 
county  and  city  tax. 

The  third  cause  of  demurrer  is,  that  the  bill  does  not 
show  any  sufficient  matter  of  equity  to  entitle  the  complain- 
ants to  the  relief  sought. 

This  presents  the  question,  whether  the  adjudication  of 
this  matter  at  law  has  been  such  as  to  satisfy  this  court  that 
further  litigation  of  it  should  be  prevented  by  its  interpo- 
sition. 

The  rule  as  to  this  jurisdiction  of  the  court  of  chancery, 
is  thus  stated  by  Judge  Story  :  *'  Courts  of  equity  will  not 
interfere  in  such  cases,  before  a  trial  at  law,  nor  until  the  = 
right  has  been  satisfactorily  established  at  law.  But  if 
established,  it  is  not  material  what  number  of  trials  haYC^^ 
taken  place,  whether  two  only,  or  more.  2  Story  Eq.  Camm^'^ 
§859. 

This  is  not  a  technical  rule  by  which  the  jurisdictiMl'o^V 
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this  court  is  made  to  depend  upon  the  number  of  trials.  If 
it  were  so,  it  might  be  contended  that  three  cases  were  tried, 
though  the  parties  agreed  to  have  them  tried  at  one  time. 
But  I  do  not  so  regard  the  rule.  In  some  cases  one  trial 
would  not  be  considered  as  conclusive  or  satisfactory,  as  when 
facts  are  in  dispute,  depending  on  the  testimony  of  wit- 
nesses, and  the  trial  necessarily  by  jury.  But  in  these  cases 
the  facts  were  admitted ;  a  question  of  law  only  to  be  con- 
sidered, and  that  deliberately  done  in  the  supreme  court 
and  court  of  errors,  with  the  same  result  in  each  court. 
Nothing  appears  or  is  suggested  to  create  a  doubt,  but  that 
this  decision  is  satisfactory  and  would  be  sustained. 

Indeed  when  it  is  considered  that  this  same  question  has 
been  decided  at  law  in  several  cases  V>etween  other  parties 
in  the  same  way,  it  is  hardly  to  be  expected  that  the  law 
courts  would  again  hear  it  argued,  unless  something  to  jus- 
tify a  re-argument  was  shown  there,  which  does  not  appear 
here.     The   exemption  of  the  railroad  companies  of  this 
state  from  taxes  under  the  same  charter  provision,  has  been 
so    fully  and  frequently  argued  and  decided,  that  no  change 
^'^    the  rule  can  be  anticipated,  unless  some  new  fact  bearing 
^^J30n  the  question,  or  some  new  view  of  the  question  itself 
^^     XZiresented.     If  any  such  exists,  it  ought  to^  appear  by 
**a^-wrer  to  the  bill. 

I  t  is,  therefore,  respectfully  submitted  to  the  Chancellor, 
*-^^^  ^  the  demurrer  ought  to  be  overruled. 
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Henry  L.  Massaker  v.  Charles  Mackerley  and  Wipe. 

Whoro  a  bill  is  filed  to  foreclose  the  ct^uity  of  redemption,  and  fur  sale  of  propwty 
to  satisfy  what  i^  due  on  a  mortgage,  it  in  no  defence  that  the  money  would 
hare  been  paid  at  the  time  it  Uccamo  due,  had  not  the  complainant,  a  year  be- 
fore, in  conversation,  tuld  the  defendant  that  he  did  not  wish  him  to  pay  any 
more  of  the  principal  when  it  becHmo  due ;  and  that  if  he  needed  it,  he  would  ^ 

give  timely  notice,  and  that  no  notice  had  been  given. 

Such  a  promise  amounts  tu  nothing,  being  made  without  consideration. 

Whore  a  bond  and  mortgage  had  been  surreptitiously  taken  out  of  the  compUin-  _ 

ant's  possession,  ard  the  defendant  did  not  doubt  it,  it  was  held  to  be  no  gromid  M 

of  defence,  that  the  defendant  was  not  bound  to  pay  the  money,  unleM  the  ^ 

complainant  produced  the  bond  and  indor:?ed  the  payment  on  it,  or  gare  the  .^ 

defendant  a  sufficient  indemnity  against  the  bond  and  mortgage.    The  rec^pt  i^** 

of  the  complainant  for  the  amount  was  good  against  all  the  world, 
^uch  a  defence  is  not  of  u  character  to  throw  the  burthen  of  any  cost  upon  the  ^m^ 

complainant. 

On  the  29th  of  March,  1849,  the  defendant,  Mackerlej,  ^^ 

executed  to  the  complainant  two  bonds ;  one  to  secure  the  pay-  —  ^ 
nient  of  one  thousand  dollars,  in  one  year,  and  the  further  -rx* 
«um  of  one  thousand  dollars  in  two  years  from  date,  with  -m:1- 
interest  on  the  whole  sum,  payable  annually ;  the  other  was  ^»^  ^ 
to  secure  the  sum  of  three  thousand  dollars,  as  follows :  one  ^^-« 
thousand  dollars  on  the  first  day  of  April,  1852 ;  the  further  — r3K^ 
sum  of  one  thousand  dollars  on  the  first  of  April,  1853 ;  and 
the  further  sum  of  one  thousand  dollars  on  the  first  of  April, 
1854,  with  interest  on  the  whole  sum,  payable  annually.  To 
secure  the  payment  of  these  bonds,  the  defendants  executed 
to  the  complainant  a  mortgage  on  certain  lands  which  the  ^ 
complainant  had  conveyed  to  Mackerley,  and  to  secure  a  part  ^^ 

of  the  purchase  money,  of  which  the  said  bonds  and  mort * 

gage  were  made  and  executed  as  aforesaid. 

The  bill  was  filed  on  the  28th  day  of  May«  1852.    It*^^ 
alleges  that  the  first  bond  was  paid  at  maturity ;  but  thil^<^ 
the  sum  of  one  thousand  dollars.,  the  principal  doe  on  Am 
other  bond  on  the  first  day  of  April,  1852,  remains  niqpaidi^ 
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The  bill  further  alleges  that  the  said  bond  and  mortga^ 

are  lost ;  that  the  complainant  kept  them  locked  up  in  h 

bureau,  and  that  on  or  about  the  2d  of  August,  1851,  the 

were  taken  away ;  that  after  diligent  search,  the  complainai 

has  been  unable  to  find  the  same,  but  believe  that  they  wei 

carried  away  by  Hannah  Massaker,  his  wife,  who,  about  tb 

time  the  bond  and  mortgage  were  taken,  left  his  house  witl 

oat  provocation,  and  has  since   resided  in  Morris  county 

that  on  the  first  of  April,  1852,  the  defendant,  Mackerlej 

jpaid  the  interest  oa  the  said  bond,  and  upon  the  principal  c 

one  thousand  dollars  being  demanded,  said,  he  had  not  pre 

-^-ided  the  same.    The  bill  alleges  that  the  defendant  ha 

Icxiowledge  where  the  said  bond  and  mortgage  are. 

The  object  of  the  bill  is  to  foreclose  the  eciuity  of  redemp 
tion,  and  for  sale  of  the  property  to  satisfy  what  is  due  oi 
"tlic^  mortgage. 

On  filing  the  bill  an  injunction  was  granted  to  prevent  th( 
l^Q-^^ment  of  the  money  due,  and  to  grow  due,  on  the  losi 
'^ox^d,  to  any  other  person  than  the  complainant. 

The  bill  was  answered  by  Charles  Mackerley.  Iledoesnoi 
®^^?"gest,  in  his  answer,  any  doubt  as  to  the  loss  of  the  bond 
^'^^i  mortgage,  in  the  manner  alleged  by  the  complainant, 
*^^  ti  sets  up  the  following  defence  :  He  ^^ays  that  on  or  about 
*^^    first  of  April,  1851,  at  the  time  he  made  the  last  pay- 
^^^^  rit  of  one  thousand  dollars  on  the  first  bond,  the  com- 
J^^^^inant  told  him  that  he  did  not  wish  him  to  pay  any  more 
^^     "the  principal  when  the  same  became  due :  that  all  the 
^^*^^plainant  wanted  was  his  interest,  and  that  if  the  defen- 
^■^  tpaid  the  said  principal,  he,  the  complainant,  would  be 
^^t>liggjj  ^^  ipjjj^  jj.  Q^j.  again,  and  he  wislied  the  defendant 
^^^ild  keep  the  money  and  j)ay  him  the  interest  tlierefor,  or 
^^ords  to  that  efi"ect.    That  the  defendant  replied,  that  he 
■*^   not  like  to  have  the  matter  remaining  in  that  situation, 
J^^^ose  if  he  relied  upon  the  complainant,  and  failed  to  raise 
^^  money  when  it  became  due,  complainant  might  then  call 
**^'J  him  for  the  said  sum  of  money,  and  put  defendant  to 
^5*^^^  inconvenience  to  rai^?e  the  same.     Whereupon  com- 
*^  ^1  nant  told  defendant  he  need  have  no  feai-s  on  that  account, 
28 
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because  tliat  if  he,  the  complainant,  slionld  haiipcn  to  stand 
in  need  of  the  said  payment  wlien  it  l»eramc  due.  lie  would 
give  the  defendant  timely  notice  of  it,  so  thai  he  would  be 
able  to  raise  the  same.     He  .say?,  that  relying  upou   this 
promise  of  the  complainant,  he  did  not  take  e-pccial  pains 
to  raise  the  whole  of  the  said  sum  of  one  thousand  dollarS: 
to  make  said  payment  on  the  first  of  April,   1852,  as  he 
otherwise  mi^^ht  and  would  have  done.     He  further  .says, 
that  on  the  first  of  Ai>ril,  18o2,  he  called  on  the  complainant 
and  told  him  he  wished  to  pay  the  interest,  but  that  he  did 
not  feel  safe  to  pay  the  prini^pal  until  the  bond  and  mort- 
gage could  be  found,  so  that  the  payment  mijrht  he  inilorsed 
on  said  bond  ;  to  which  complainant  rejdiod.  he  had  promised        ^ 
the  money  to  one  Samuel  A'^an  Blanom.  if  defendant  paid  it    .^^ 
in.     Whereupon  defendant  i-eminded  complainant  tliat  he  hai^X^^;^ 
said  to  defendant  he  did  not  want  the  money,  and  tlmtlii^    ^ 
promisinfT  it  to  another,  without  jriviiiL'"  defendant  notice.  w-52Enr: 
contrary  to  his  airreement :  which  complainant  did  not  dci:i  ^: — 
but  replied,  that  he  thought  now  his  bond  and  mortga  ^---i 
were  *rone,  he  ought  to  have  his  money,  or  words  to  t(  ^.   41 
effect,  but  that  the  complainant,  neither  on  that  day,  or  a 

any  other  time  before  the  commencement  of  this  suit,  niEr»^  <i( 
any  other  demand  or  rcipie^t  of  payment.  He  further  scm  ^'s, 
that  in  the  same  conversation,  he  told  complainant,  tha  "ti-  it 
the  bond  and  mortgage  could  be  found,  so  that  the  payn^a.  <zrnt 
could  be  indorsed  thereon,  he  could  and  would  raise  thei===!-s3id 
payment  in  a  very  short  tinje.  if  the  said  comjdainant  wc^  "■-^^^ 
procure  the  sjiid  b(»nd  and  mortgage,  but  he  then  insi^-  "^  *^- 
and  now,  by  his  answer,  insists,  that  he  fould  not  with  sa.  ^t^^^J 
pay  to  the  complainant,  the  said  sum  of  one  thousand  dol  "1-  s^''^ 
so  long  as  tlie  said  bond  and  moi'tgago  were  outstandi  grgT  r  i^ 
the  handsof  some  person  unknown  to  the  defendant,  wit  ^  *-^"* 
some  indemnity,  more  than  a  mere  receipt,  and  without^-  ^"^ 
satisfactory  evidence  that  the  said  bond  and  mortgage  ^** 

not  been  assigned  by  the  complainant  to  some  other  pcr'^  ^soxi' 
that  he  was  then  willing,  and  told  defendant  he  was  wi^-  ^*^ 
to  make  the  payment  whenever  he  should  be  indemnifi^  ^"" 
The  answer  admits,  that  on  or  about  the  first  of  Ai» 


1853.]  MASSAKER  V.  MACKERLEV  AND  WIFE.  443 

1851,  the  said  Hannah,  wife  of  complainant,  came  to  defen- 
dant's house,  and  told  him  that  slio  had  left  complain  ant,  and 
had^  taken  his  papers.  That  defendant  asked  her  what 
papers  ?  and  she  said  she  did  not  know  :  that  she  had  a  note 
of  one  Ackerman,  and  complainant's  papers,  done  up  in  a 
package;  that  defendant  immediately  told  her  that  the 
par>er3  were  of  no  use  to  her  ;  hut  defendant  says  he  has  no 
recollection  that  the  said  Hannah  made  any  mention  what- 
ever of  the  said  bond  and  mortgage ;  tliat  defendant  sup- 
posed she  had  taken  the  papers  back  to  complainant,  until  a 
day  or  two  afterwards.  Complainant  called  upon  defendant 
sand  notified  him  that  the  bond  and  mortgage  were  gone,  at 
"which  time  the  said  Hannah  denied  that  ?he  had  the  said 
Ijond  and  mortgage,  or  that  she  had  taken  tliem  away.  De- 
fendant denies  all  knowledge  as  to  who  took  the  said  bond 
o-ncl  mortgage,  or  as  to  who  has  them. 

The  defendant  by  his  answer  admits,  that  inasmucli,  as 

li«  was  prevented  from  paying  the  said  sum  of  one  thousand 

dollars,  by  the  request  and  solicitation  of  the  complainant, 

and  by  his  promise  to  notify  defendant,  if  he  would  need 

said  payment,  that  it  would  be  inequitable  and  unjust,  and 

'W'ould  be  enabling  the  complainant  to  take  an  undue  advan- 

^®ge  of  the  defendant,  for  this  court  to  decree  a  foreclosure 

^nd  sale  of  the  said  mortgaged  premises.    The  defendant 

^^rther  insists,  that  if  he  had  not  been  prevented  by  the 

^^nduct  of  the  complainant  from  preparing  his  said  pay- 

^^nt  on  the  1st  of  April,  1852,  and  if  he  had  been  ready  to 

^^ke  such  payment  yet,  that  he  was  not  bound  to  pay  the 

^^^o  thousand  dollars  to  complainant,  without  the  production 

^^  the  said  bond  and  mortgage,  in  order  that  the  said  pay- 

^^nt  might  be  credited  and  endorsed  thereon,  and  that  the 

^^fendant  might  have  some  satisfactory  evidence,  that  the 

®^^<1  bond  and  mortgage  had  not  been  assigned  by  the  com- 

Wainant  to  some  other  person,  or  kept  back,  or  concealed  by 

^^  for  some  other  purpose,  or  without  some  suflScient  indem- 

^^y  furnished  to  the  defendant  against  the  said  bond  and 

^^I'tgage,  and  against  all  costs  and  damages. 

I^he  defendant  offers  now  to  pay  the  sum  due,  under  the 
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order  of  tlie  court,  upon  the  production  of  the  bond  and 
mortgage,  or  upon  the  complainant's  executing  to  him  a 
sofiBcient  indemnity. 

To  this  answer,  tlie  complainant  filed  a  replication  on  the 
26th  August,  1852,  and  proofs  were  taken. 

D.  Thomson,  J.  Wilson,  for  complainant. 

Thomas  JV*.  McCarter,  for  defendants. 

The  Chancellor.    It  was  unnecessary  for  the  complai 
ant  to  take  issue  upon  the  answer.    The  defence  set  up  cai 
not  deprive  the  complainant  of  the  relief  prayed  for,  nor 
it  of  a  character  to  throw  the  burthen  of  any  costs  upon  t! 
complainant.     On  the  first  of  April,  1852,  there  was  oi 
thousand  dollars  due  on  the  bond  and  mortgage.     The  fir 
reason  given,  by  the  defendant,  why  he  did  not  pay  it, 
that  a  year  before,  in  a  conversation  between  the  parti* 
the  complainant  told  the  defendant,  that  he  did  not  wish  hi^&ni 
to  pay  any  more  of  the  principal,  when  the  same  became du-^^^l 
that  all  the  complainant  wanted  was  his  interest ;  and  th.^^** 
if  the  defendant  paid  the  principal,  he,  the  complainat::^*»t, 
would  be  obliged  to  lend  it  out  again,  and  he  wished  tHI— J^^ 
defendant  would  keep  the  money  and  pay  him  interest  therm^^- 
for;  that  the  defendant  replied  that  he  did  not  like  to  ha    "'  ^® 
•  the  matter  remaining  in  that  situation,  because,  if  he  reli*^  ^ 
upon  the  comi)laiiiant,  and  failed  to  raise  the  money  when         '^ 
became  due.  the  complainant  might  then  call  upon  him  f**"'' 
it,  and  put  him  to  great  inconvenience  to  raise  the  sam-      ®' 
whereupon   c()mi)lainant  told   defendant  he   need  have        ^ 
fears  on  that  account,  because,  if  he,  the  complainant,  shoi^»^'» 
happen  to  stand  in  need  of  the  money  when  it  became  ir^^^t 
he  would  give  timely  notice,  so  that  the  defendant  would       ^ 
tible  to  raise  the  same.    The  defendant  says  that  he  reL  5w 
upon  this  promise,  and  as  the  complainant  gave  him      ^ 
notice,  it  is  inequitable,  that  the  court  should  sustain  thfc-^s^ 
proceedings. 

The  promise  amounts  to  nothing.  It  was  without  consi*-^'* 
tiop,  and  was  made  in  a  manner,  according  to  the  defendants 
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own  statement,  not  to  induce  the  defendant  to  rely  upon  it. 
Nor  do  I  see,  that  under  the  circumstances,  any  moral  delin- 
quency  can  be  fairly  charged  upon  the  complainant.  When 
the  money  became  due,  the  case  was  different.  He  had  lost 
the  evidence  of  his  debt.  He  then  told  the  defendant  he 
required  payment,  and  he  waited  upon  him  for  nearly  two 
months.     Was  not  this  timely  notice  ? 

Another  ground  of  defence  is,  that  the  defendant  was  not 
bound  to  pay  the  money  unless  the  complainant  produced 
the  bond  and  indorsed  the  payment  on  it,  or  gave  the  defen- 
dant a  sufficient  indemnity  against  the  bond  and  mortgage ; 
and  that  the  court  ought  not  to  decree  against  him  until  the 
indemnity  is  given. 

If  the  defendant  was  entitled  to  any  indemnity  before  pay- 
ing the  money,  he  can  derive  no  benefit  from  that  fact  in  this 
suit,  unless  he  shows  he  tendered  himself  ready  to  make  the 
payment,  and  demanded  such  indemnity.     But  I  do  not  think 
he  was  entitled  to  any  indemnity.    There  is  no  reason  to 
doubt  the  coniplainant^s  allegation,  that  the  bond  and  mort- 
gage had  been  surreptitiously  taken  out  of  his  possession* 
The  defendant  did  not  doubt  it.     This  he  admits  in  his 
answer.     Why  was  indemnity  necessary?    The  receipt  of 
the  complainant  for  the  thousand  dollars,  was  good  against 
all  the  world.     It  was  as  good  a  protection  to  the  defendant 
as  any  security  the  complainant  could  give  him.     No  matter- 
what  disposition  the  complainant  had  made,  or  might  maie^ 
of  the  bond  and  mortgage,  such  receipt  would  always  be- 
available  as  so  much  paid  upon  them. 

Nor  do  I  see  any  propriety  now,  in  this  court's  compelling 
tlie  complainant  to  indemnify  the  defendant  before  making 
a  final  decree  in  the  cause.  The  decree  of  this  court  will 
protect  the  defendant  against  any  other  claims  upon  the 
"bond  and  mortgage. 

The  complainant  is  entitled  to  a  reference,  and  to  a  final 
decree,  with  costs,  upon  the  coming  in  of  the  Master's  re- 
port, stating  the  account,  &c. 
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Isaac  Vandervere  v.  John  G.  Reading  et  al. 

Tho  court  will  not  lond  a  willing  cur  to  upplication^  to  permit  an&wori  to  be 
amended,  or  to  he  taken  from  its  filud. 

Where  it  is  some  mere  matter  of  form  sought  to  bo  corrected — a  mistake  apparent 
upon  the  face  of  the  paper,  which  can  be  corrected  without  prejudice  to  tha 
complainant,  tho  objcclion  id  not  si>  serious,  and  jet  in  such  cases  the  court  haa 
always  acted  with  commendable  caution,  never  allowing  it,  except  upon  the 
eondition  that  the  defendant  shall  immediately,  upon  the  corrections  being 
Biido,  re&wear  the  answer;  and  it  will  never  make  such  an  order  whore  the 
plaintiff  can  be  at  all  prejudiced  by  it. 

The  court  have,  under  some  circum:«tanccd,  allowed  an  answer  to  be  amended  in 
other  rot-pec ts  than  mere  form.  But  no  case  can  be  found  where  a  defendant 
has  been  permitted  to  take  an  answer  absolutely  off  the  file  of  the  court;  aad 

^   k)  substitute  another  in  its  stead. 

^ith  regard  to  reforming  answers,  the  practice  now  if,  not  t'>  i>emiit  an  amendment 
of  tho  an.<wer  filed,  but  to  allow'  the  defendant,  upon  a  i>pecial  application,  setting 
out  particularly  the  amendment,  to  file  a  supplemental  answer.  The  court  hac 
never  gone  further  than  to  permit  a  defendant  to  correct  or  uild  tome  single  fact 
which  lind  been  mistatcd  or  omitted,  through  mistake,  fraud  or  accident. 

Whore  the  defendant  oomcs  before  the  court  by  petition,  under  oath,  and  states 
the  partii.'ulur.<>  in  which  he  wii«hcj<  to  amend  hiA  answer,  and  the  reason  for  ask- 
ing tho  indulgence  :  and  the  }»etition  shews  that  the  answer  was  false  from  begin- 
ning to  end.  not  in  one  or  two  fact.*,  but  in  every  fact,  without  an  exception 
material  to  the  issue ;  some  of  the  must  important  of  which  he  had  sworn  to 
two  months  previous.     And  the  reason  for  asking  the  indulgence  of  the  court  is 

.  that  the  answer  was  drawn  up  by  the  solicitor  of  the  complainant,  without  the 
petitioner  having  any  one  elr^o  to  consult  and  advi^jc  with,  and  because  the 
solicitor  atrsured  him  that  it  wa.s  all  right,  and  that  he  did  not  know  that  the 
facts  rcfloote>i  ujion  his  character,  and  ho  wa^t  as.iured  by  hi:i  solicitor  that  they 
did  not.     The  i-»urt  will  not  grant  the  prayer  of  the  petition. 

Sydney  Reading,  one  of  the  defendants.  i»reseuted  a  pe- 
tition, praying  that  he  might  be  permitted  to  withdraw  or 
amend,  as  the  eourt  sliould  deem  proi>er,  the  answer  filed  by 
bim  in  this  .suit. 

A  copy  of  the  petition  was  served  upon  the  complainant  a 
with  notice  of  application.    At  the  hearing  it  was  offered, 
oh  behalf  of  the  complainant,  to  read  affidavits  in  answer 
the  petition.    This  was  objected  to,  as  in  violation  of  th< 
rule  requiring  the  affidavits  to  be  taken  on  notice,  or  copie 
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served.    The  objection  was  sustained,  and  the  application 
was  heard  upon  the  petition  only. 

James  Wilson,  for  petitioner,  in  support  of  the  application, 
cited— Jinonymous,  1  P.  W.,  300  ;  Southcot  r.  Watson,  3 
Mk.,  232 ;  2  Danl.  Ch.  P.,  981 ;  Jllpha  v.  Payman,  1  Dick., 
33 ;  Bagley  v.  Crump,  1  Dick.,  35  ;  Jennings  v.  Morton  Col- 
lege,  8  Ves.,  79  ;  Wells  v.  Wood,  10  Ves.,  401. 

G.  ^.  ^llen  and  /.  F.  Randolph,  contra. 

Tot  Chancellor.  On  the  18th  day  of  November,  1852, 
Isaac  Vandervere,  the  complainant  obtained  a  judgment,  in 
the  supreme  court,  against  Sydney  Reading,  one  of  the 
defendants,  for  about  three  hundred  and  twenty-eight  dollars. 
Upon  the  judgment,  execution  was  issued,  and  a  levy  made 
on  certain  real  estate  of  the  debtor.  The  real  estate,  so 
levied  on,  was  incumbered  to  a  large  amount,  and  among 
other  incumbrances,  was  a  mortgage  of  two  hundred  dol- 
lars, and  another  of  one  thousand  five  hundred  and  forty 
dollars,  given  by  Sydney  Reading  to  John  G.  Reading.  On 
the  13th  day  of  May,  1851,  Sydney  confessed  a  judgment  in 
the  supreme  court  to  John  G.  Reading,  for  the  sum  of  one 
thousand  nine  hundred  and  eleven  dollars.  On  the  10th  of 
May,  1852,  Sydney  confessed  another  judgment,  to  John  G. 
Reading,  in  the  inferior  court  of  common  pleas  of  the  county 
of  Hunterdon,  for  the  sum  of  one  thousand  six  hundred  and 
thirteen  dollars  and  fifty-eight  cents.  By  virtue  of  these 
several  confessed  judgments,  levies  were  made  by  executions, 
on  the  same  real  estate,  levied  on,  under  the  complainant's 
Judgment. 

On  the  7th  of  December,  1852,  the  complainant  exhibited 
his  bill  of  complaint  in  this  court.  The  bill  charges  the 
several  judgments  to  John  G.  Reading  to  have  been  confessed 
and  to  be  kept  on  foot,  for  the  fraudulent  purpose  of  defeat- 
ing the  lawful  creditors  of  Sydney  Reading,  and  particularly 
fpeeifies  the  fraudulent  manner  in  which  they  were  contrived, 
4Uid  by  which  they  have  been  managed,  for  the  purpose  of 
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accomplishing  the  alleged  unlawful  design  of  the  parties 
thereto. 

The  bill  is  sworn  to  in  the  usual  form  by  the  complainant ; 
that  the  facts,  matters,  and  things,  set  forth  in  the  bill,  so 
far  as  they  related  to  his  own  acts,  are  true,  and  so  far  as- 
they  relate  to  the  acts  and  deeds  of  other  persons,  he  be- 
lieves them  to  be  true. 

To  this  bill  is  annexed  the  affidavit  of  Sydney  Reading, 
one  of  the  defendants,  in  which  he  swears  specifically,  to  the 
truth  of  the  allegations  of  the  fraud  charged  in  the  bill,  and 
to  several  particulars  constituting  the  fraud,  and  stating  the 
same  minutely  and  at  length.  This  affidavit  was  sworn  to 
on  the  second  day  of  December,  1852,  and  the  bill  was  filed 
on  the  seventh.  On  filing  the  bill,  an  injunction  was  issned 
to  prevent  James  G.  Reading  proceeding  under  his  judg- 
ments and  executions. 

On  the  6th  of  January  following,  John  G.  Reading  filed 
his  answer ;  and  on  the  third  of  February,  Sydney  Reading 
filed  his  answer  to  the  bill. 

Sydney  Reading  answers  the  bill,  very  nearly,  paragraph 
by  paragraph.  He  admits  every  fact  and  circumstance,, 
enlarging  upon  and  explaining  them  with  great  partico- 
larity,  which  go  to  establish  the  frauds  alleged  in  the  bill. 
After  the  coming  in  of  the  answer,  a  motion  was  made  to 
dissolve  the  injunction,  which  was  refused.  The  cause  was 
set  down  for  hearing  at  the  last  term  of  this  court ;  after 
which,  Sydney  Reading  filed  his  petition,  under  oath,  pray- 
ing for  leave  to  take  his  answer  from  the  file,  or  that  he  may 
amend  the  same,  as  the  court  shall  deem  most  proper,  and 
also,  that  he  may  explain  his  affidavit  annexed  to  the  bill. 

Let  us  examine  as  to  what  has  been  the  practice  of  the 
court,  and  what  is  its  policy,  as  to  permitting  answers  to  be 
amended,  or  to  be  taken  from  its  file. 

It  is  manifest,  upon  the  slightest  consideration,  that  as  a 
matter  of  policy,  the  court  ought  not  to  lend  a  willing  ear 
to  such  applications.  Where  it  is  some  mere  matter  of  form 
sought  to  be  corrected— a  mistake  apparent  upon  the  face  of 
the  paper,  which  can  be  corrected  without  prejudice  to  the       ^ 
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complainant,  the  objection  to  permitting  the  answer  to  be 

taken  from  the  file,  in  order  to  correct  such  mistake,  is  not 

so  serious  ;  and  yet  in  such  cases,  the  court  has  always  acted 

"with  commendable  caution,  never  allowing  it,  except  upon 

"tiie  condition  that  the  defendant  shall,  immediately  upon 

"tfie  correction  being  made,  re-swear  the  answer :  and  it  will 

laever  make  such  an  order  where  the  plain tiflf  can  be  at  all 

prejadiced  by  it.    2  Dan.  Ch,  P.,  344.     Where  an  answer 

is  put  in,  so  informal  in  its  frame  or  form,  or  in  the  taking 

<nr  filing  it,  that  the  complainant  may  treat  it  as  a  nullity,  or 

take  advantage  of  the  irregularity,  by  moving  to  take  it  off 

the  file,  yet,  in  these  cases,  even  the  court  will  not  permit 

the  defendant  to  take  the  answer  off  the  file,  except  for  the 

purpose  of  correcting  the  mistake,  and  upon  the  condition 

above  referred  to. 

As  will  be  seen,  upon  reference  to  the  authorities,  the 
ODurt  have,  under  some  circumstances,  allowed  an  answer  to 
be  amended,  in  other  respects  than  mere  form.     (Bumey  v. 
Chambers,  Bumb.,  248  ;  Countess  of  Gainsborough  v.  Gifford, 
2  P.  Wms.  424 ;  Griffiths  v.  Wood,  Amh.  62 ;  Patterson  v. 
Slaughter,  Amb.,  292]  Wells  v.  Wood,  10  Ves.,  401;  Chute 
V.  Lady  Dacre,  1  Eq.  Ca,,  Ab.,  29;  Alpha  v.  Payman,  1 
Dick.,  33  ;  Dagley  v.  Crump,  1  Dick.,  35).     But  no  case  can 
be  found  where  a  defendant  has  been  permitted  to  take  an 
answer  absolutely  off  the  file  of  the  court,  and  to  substitute 
another  in  its  stead.     With  regard  to  re-forming  answers, 
the  practice  now  is,  and  it  is  the  better  practice,  not  to  per- 
mit an  amendment  of  the  answer  filed,  but  to  allow  the  de- 
fendant, upon  a  special  application  setting  out  particularly 
the  amendment,  to  file  a  supplement  answer.     {Dolder  v. 
Bank  of  England,  10  Ves.,  284;  Jennings  v.  Morton  Coll,  & 
Ves.,  79 ;  Wells  v.  Wood,  10  Ves.,  401 ;  Jackson  v.  Parish,  1 
Sim.,  505 ;  Strange  v.  Collins,  2  V.  and  B.,  163  ;  Taylor  v. 
Obee,  S.  Pri.,  83 ;  Ridley  v.  Obee,  Wight,  32 ;  Tidswell  v. 
,£owyer,  7  Sim.,  64 ;  Court  v.  Barr,  2  J\Ier.,  57  ;  J^Tail  v. 
J^unler,  4  Sim.,  474;  Curling  v  .Marquis  of  Townshend, 
119,  Ves.,  628).     The  practice,  of  course,  does  not  apply  to 
cjorrecting  of  matters  purely  of  form.     {White  r.  Godbold,  1 
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Mad.,  269  ;  Peacock  v.  Duke  of  Bedford,  1  V.  and  B.,  186  ; 
Woodi/er  v.  Crumpton,  1  FowL,  Ex,  Pr.<,  379  ;  Ellis  r.  Saul^ 
1  An$,^  332  ;  Lord  Moncarter  v.  BraithwatCy  1.  Younge^ 
382). 

There  are,  together  with  the  cases  cited,  upwai-ds  of  fifty 
authorities  upon  the  matter  of  re-forming  answera ;  and  yet, 
it  will  be  found,  that  the  court  has  never  been  willing  to  go 
further,  than  to  permit  a  defendant  to  correct,  or  add  some 
single  fact,  which  had  been  mistated,  or  omitted  through 
mistake,  fraud  or  accident.  In  a  note  to  Livesey  v  Wilscn, 
1  Ves.  and  Beam,,  157,  there  is  a  summary  of  the  grounds, 
with  the  authorities,  upon  which  the  court  has  extended  this 
indulgence  to  defendants.  First,  in  email  aud  immaterial 
mattei-s.  Second,  where  a  mistake  had  crept  into  the  in- 
grossment.  Third,  where  new  matter  has  been  discovered 
since  the  original  answer  was  put  in.  Fourth,  in  cases  of  sur- 
prise. Fifth,  in  mistakes  of  names.  But  whore  the  de- 
fendant mistook,  first  the  law,  second,  whci-e  the  defendant 
had  unintcntionly  i>erjured  himself,  and  an  indictment  was 
suspended  over  him,  and  third,  where  from  tlie  circumstance, 
that  at  the  time  of  the  answer  put  in,  the  defendant  had  not 
set  forth  his  defence,  from  an  inability  to  state  it  with  pre- 
cision, the  court  has  refused  him  the  indulgence  of  amend- 
ing. 

In  the  case  of  Livesey  r.  Wilson,  the  defendant  had  mis- 
stated a  fact,  in  reference  to  his  possession  of  the  property 
in  question.  On  his  affi«lavit,  setting  forth  that  the  inaccu- 
racy arose  from  his  not  before  statins:  the  fact  to  his  solici- 
tor ;  not  conceiving  it  at  all  material,  to  be  introduced  into 
his  answer  ;  and  that  it  was  not  omitted  by  design  or  inten- 
tion, in  any  respect :  but  arose  purely  througli  ignorance. 
The  Lord  Chancellor  said  :  I  am  unwilling  to  make  such  a 
precedent,  and  consider  this  motion  of  such  importance,  that 
I  will  not  grant  it,  unless  the  defendant  will  tell  me,  on  his 
oath,  that,  when  he  swoi-e  to  his  original  answer,  he  mean 
to  swear  in  the  sense,  which  he  now  desires  to  l>e  at  libert; 
to  swear  to ;  if  he  did  not,  I  will  not  suffer  him  to  araii 
himself  of  the  fact,  as  he  now  represents  it.    The  court 
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quires,  in  making  the  application,  the  defendant  should  state 
specifically,  what  he  wishes  to  put  on  the  record,  in  order 
that  it  may  judge  how  far  his  application  is  reasonable 
(Curling  v.  Marquis  of  Tovmshend^  19  Ves.,  628),  and  when 
it  is  new  matter,  sufficient  reason  must  appear  for  not  hav- 
ing it  inserted  in  the  original  answer  (Tennantv^  Wilsmore^ 
2  Ans.,  362),  and  the  defendant  must  confine  himself  strictly 
to  the  correction  of  the  mistake  sworn  to  (Strange  v.  Col- 
tins,  2  V.  and  B.,  163-167),  and  finally,  the  defendant  must 
make  such  a  case,  that  it  shall  appear  to  l>e  due  to  general 
JQStice,  to  permit  the  case  already  on  record,  to  be  altered. 
(Wdh  V.  Wood,  10  Ves.,  40). 

All  the  English  authorities  will  be  found  cited  in  (2  D.  C. 
P*,  199).  The  American  authorities  on  the  point  are  few. 
The  views  of  Justice  Stag  in  the  case  of  Smith  v.  Balvcock, 
tt  a/.,  3  Sumner,  585,  fully  coincide  with  those  expressed  in 
the  cases  refered  to.  He  remarks  '•  it  seems  to  me,  that  be- 
fore any  court  of  equity  should  allow  such  amended  answers, 
it  should  be  perfectly  satisfied,  that  the  reasons  assigned  for 
the  application  are  cogent  and  satisfactory;  that  the  mis- 
takes to  be  corrected,  or  the  facts  to  be  added,  are  made 
highly  probable,  if  not  certain ;  that  they  are  material  to 
the  merits  of  the  case  in  controversy ;  that  the  party  has 
not  been  guilty  of  gross  negligence,  and  that  the  mistakes 
have  been  ascertained,  and  the  new  facts  have  come  to  the 
knowledge  of  the  party,  since  the  original  answer  was  put 
in  and  sworn  to." 

In  the  present  case,  the  defendant  comes  before  the  court 

by  petition,  under  oath,  and  states  the  particulars  in  which 

he  wishes  to  amend  his  answer,  and  the  reasons  for  asking 

the  indulgence.     The  bill  had  charged,  that  two  judgments 

Confessed  by  him,  were  fraudulent.     It  set  out  a  number  of 

iacts  and  circumstances  going  to  establish  the  fraud.     The 

fttiswer  of  the  petitioner  admits  the  fraud,  not  in  a  general 

^ay,  but  in  a  most  minute  manner,  and  even  to  detailing 

circumstances,  between  himself  and  his  co-defendant,  going 

'to  establish  the  fraud.     The  petition  shows,  that  the  answer 

false  from  beginning  to  end,  not  in  one  or  two  facts,  but 
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in  every  fact,  without  an  exception,  material  to  the  question 
in  issue.  Some  of  the  most  important  of  these  facts,  arc 
the  same  he  had  sworn  to,  two  months  previous,  and  placed 
upon  the  file  of  this  court,  in  the  form  of  an  affidavit  an- 
nexed to  the  bill.  His  reasons  for  asking  the  indulgence 
of  the  court  is,  that  the  answer  was  drawn  up  by  the  solici- 
tor of  the  complainant,  without  the  petitioner's  having  any 
one  else  to  consult  and  advise  with,  and  because  the  solicitor 
assured  him,  that  it  was  all  right.  How  this  can  justify,  or 
how  excuse  the  petitioner,  in  swearing  to  a  state  of  facts 
one  month,  and  in  a  most  deliberate  manner,  after  they  are 
incorporated  in  an  answer,  re-affirming  them  with  more  par- 
ticularity, the  next  month,  I  cannot  conceive.  He  does  not 
pretend  that  the  answer  was  not  read  to  him,  or  that  he  did 
not  understand  every  fact  as  it  is  set  forth  in  the  answer ; 
but  he  says,  that  he  did  not  know  these  facts  reflected  upon 
his  character,  and  that  he  was  assured  by  the  solicitor  that 
they  did  not.  It  amounts  to  this.  He  swore  to  the  facts 
according  to  advice  of  counsel,  and  not  according  to  his 
own  knowledge  of  them.  It  is  to  be  feared  that  this  is  too 
often  the  case.  It  is  not  so  common  to  acknowledge  it.  In 
a  case  like  this,  it  required  no  refei-ence  to  authorities,  to 
show  that  the  court  ought  not  to  grant  the  prayer  of  the 
petition.  I  did  not  have  the  least  doubt  about  the  question 
when  it  was  presented  ;  and,  therefore,  it  was  without  any 
reluctance,  that  I  annulled  the  application,  on  behalf  of  the 
complainant,  to  read  affidavits,  in  answer  to  the  allegations 
contained  in  the  petition.  Having  the  case  before  me,  I 
have  taken  the  opportunity  to  examine,  as  to  the  practice  of 
the  court,  in  permitting  amendments  to  pleadings.  I  have 
been  very  much  struck  with  the  great  carelessness  and  neg- 
ligence of  very  many  answers,  that  I  have  been  called  upon 
to  examine,  and  there  is  a  looseness  prevailing  in  this  court 
on  the  draft  of  pleadings  requiring  to  be  sworn  to,  which 
ought  not  longer  to  be  permitted,  and  which  must,  in  some 
way  be  discountenanced  by  the  court. 

The  rules  in  reference  to  amendment  of  pleadings,  which 
have  been  put  in  under  oatli,  may,  at  first  view,  appear  too 
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stringent ;  but  a  little  reflection  will  satisfy  us  of  their  pro- 
priety. It  does  not  require  a  knowledge  of  the  law,  or  of 
a  parties'  rights,  to  guard  him  against  swearing  to  facts 
which  are  untrue.  The  facility  with  which  affidavits  are 
procured,  and  the  readiness  with  which  a  party  will  swear 
.  to  a  statement  of  facts  drawn  up  by  counsel,  are  crying  evils. 
How  frequently  does  it  happen,  that  a  complainant,  in  order 
to  obtain  an  injunction,  is  guilty  of  an  omission,  which 
changes  altogether  the  equity  of  the  case,  and  which  he  per- 
suades himself  ,  is  less  iniquitous  and  immoral  than  the  actual 
statement  of  a  fact  which  is  untrue.  Such  a  morality  this 
court  ought  not  to  countenance  ;  and  I  am  sure,  that  coun- 
sel who  practice  in  this  court,  would  be  unwilling  to  see  it 
relaxing  any  of  those  wholesome  rules,  the  object  of  which 
is  to  secure  prudence  and  care  in  assuming  the  responsibility 
of  an  oath. 

The  prayer  of  the  petition  is  denied  with  costs. 
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Jacob  Hinchman  v,  Ellen  Stiles  et  d. 

A  widow  is  entitled  to  her  dower  in  un  equity  of  redemption,  and  the  court  will 

protect  her  interest. 
80  where  the  Ehoriff  9oId  under  a  decree  of  the  court.     Tlie  surplus,  after  satiify- 

ing  the  mortgages,  represent*}  tlie  equity  of  redemption,  and  the  widow  of  the 

mortgagor  is  entitled  ti»  her  dower  in  it. 

On  the  5th  of  March,  1849,  David  Stiles  executed  a  mort- 
gage to  B.  F.  Lippincott,  on  lot  number  one,  to  secure  the 
payment  of  one  hundred  and  forty-four  dollars. 

Subsequent  to  the  execution  of  this  mortgage,  David  Stiles 
intermanied  with  the  defendant,  Ellen  Stiles. 

Subsequent  t<3  the  marriage,  to  wit :  on  the  24th  of  April, 
1849,  David  Stiles  executed  a  mortgage  to  Rebecca  Slim,  on 
lot  number  two,  to  secure  a  debt  of  four  hundred  dollars. 

On  the  1st  of  April,  1850,  David  Stiles  and  Ellen,  his  -^^ 
wife,  executed  a  mortgage  on  lot  number  one,  and  lot  num-  —  — 
ber  two,  to  secure  the  payment  of  one  thousand  dollars  to  ^cix> 
Jacob  Hinchman,  the  complainant. 

On  this  last  mortgage  the  complainant  filed  his  bill. 

On  the  14th  of  February,  1853,  the  master  made  a  report,;^  -t, 
by  which  it  appeared  that,  on  that  day,  there  was  due  oxiX\i^^m:±e 
Lippincott  mortgage,  one  liundred  and  fifty-two  dollars  an^-^r^d 
thirteen  cents  ;  Rebecca  Slim's  mortgage,  four  hundred  aii*-«-n?d 
nineteen  dollars  and  forty  cents;  complainant's  mortgag^^-^g^^ 
one  thousand  and  fifty-two  dollars  and  thirty-four  cents. 

The  sherifl'  sold,  under  the  decree  of  the  court,  made  at 

the  last  term  of  this  court,  {See  Hinchman  r.  Stiles  et  al 1 

Stn,  361.)  By  the  sheriff's  certificate,  it  appears  that  IK^ot 
number  one  sold  for  one  thousand  nine  hundred  and  ten  cJ-'^^l- 
lars,  and  that  after  paying  the  first  and  third  mortg£m^S^» 
there  is  a  surplus  of  five  hundred  and  fifteen  dollars  ^^^ 
seventy-four  cents.  Lot  number  two  sold  for  six  hund  ^^  ^ 
and  five  dollai's. 
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The  widow  applies  to  the  court,  an«l  asks  that  her  dower- 
right  in  the  ^urjilus  may  be  protected. 

Mr,  Dudley,  for  the  widow. 

Mr.  Teneyck,  for  judgment  creditors. 

The  Chancellor.     Tlic   lot,   embraced  in  the  first  and 
third  mortgages,  brought  sufficient  to  pay  oflF  those  incum- 
brances, leaving  a  surplus  of  five  hundred  and  fifteen  dol- 
lars and  seventy-four  cents.     The  second  mortgage  did  not 
embrace  this  lot,  and  of  course  tliat  mortgagee  can  have  no 
claim  upon  this  surplus.     The  question,  as  to  its  disposition, 
is  between  the  widow  of  the  mortgagor,  and  the  judgment 
creditors.     This  surplus  represents  the  value  of  the  equity 
of  redemption.     When  this  case  was  before  tlie  court,  at  the 
l^ist  term,  it  was  decided,  that  the  widow  was  entitled  to  her 
dower  in  the  equity  of  redemption,  and  that  the  court  would 
i:>rotect  her  interest. 

It   is  now  insisted  that  the  widow   is  entitled   to   the 
"^hole  of  the  five  hundred  and  fifteen  dollars  and  seventy- 
^fV)ur  cents.     This  cannot  be  so.     She  is  entitled  to  nothing 
^riQore  than  her  dower  in  the  equity  of  redemption.     The  sum 
^^•epresents  that  equity  of  redemption.     She  is  entitled  to  the 
i  nterest  on  one-third  of  it,  and  no  more.     Suppose  the  she- 
i-iflF  had  sold  two-thirds  of  the  lot,  and  paid  oflT  the  incum- 
brance; it  is  very  clear,  that  the  widow  would  not  have 
l^een  entitled  to  the  whole  of  the  remaining  one-third  of  the 
land  as  her  dower.     She  would  have  been  entitled  to  her 
tJower,  that  is  her  thirds,  in  the  land  that  remained  unsold. 

The  widow's  costs  in  this  suit  must  be  paid  out  of  the 
^Surplus.  Of  the  residue,  two-tliirds  must  be  paid  to  the 
judgment  creditors,  according  to  their  respective  priority. 
One- third  must  be  invested,  under  the  direction  of  the  court. 
■^Hie  widow  will  be  entitled  to  the  interest  during  her  life- 
time, and  at  her  death  the  judgment  creditors  will  be  entitled 
'to  the  principal. 

As  to  the  proceeds  of  lot  number  two,  two-thirds  must  be 
^appropriated  to  pay  the  second  mortgagee  her  costs,  and  the 
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amount  due  on  her  mortgage.  One-third  must  be  invested 
under  the  direction  of  the  court.  The  widow  will  be  entitled 
to  the  interest  during  her  life.  At  her  death,  the  principal 
will  go,  first  to  make  up  any  deficiency  the  second  mort- 
gagee may  be  entitled  to,  and  the  residue  will  belong  to  the 
judgment  creditors. 
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John  Cortell  and  others,  Executors  of  John  Holcomb 
deceased  v.  The  President  and  Managers  of  the 
New  Hope  Delaware  Bridge  Cobipany. 

The  obj«et  of  the  second  section  of  the  "tct  to  prevent  firands  by  inoorponted 
companies/'  was  to  preyent  companies  actually  insolvent,  or  whose  embarnuh 
ments  were  such  as  must  inevitably  lead  to  insolvency,  from  doing  what  it  la 
lawftd  for  an  individual  debtor  to  do— make  a  preferrenoe  in  favor  of  any  cred- 
itor.   It  is  the  duty  of  the  court  to  give  such  a  construction  and  application  to 
the  act»  as  to  effect  the  object  the  legislature  had  in  view. 
So  where  it  appeared  that  several  days  prior  to  the  execution  of  a  mortgage,  the 
company  had  refused  to  redeem  its  bills,  and  that  the  day  after  its  execution 
the  company  was  hopelessly  insolvent    And  that  after  the  first  act  of  insol- 
vency, a  portion  of  the  directors  had  been  called  together  for  the  very  purpose 
of  securing  the  debt  due  to  the  particular  creditor,  in  contemplation  of  the  in- 
solvency of  the  company.    The  mortgage  was  held  to  be  utterly  null  and  void 
as  against  creditors,  and  in  direct  violation  of  the  letter  of  the  act 
A  company  cannot,  on  the  eve  of  insolvency,  transfer  its  property  to  secure  certain 
&vorite  creditors,  and  they  claim  the  benefit  of  the  proviso  of  the  second  sec- 
tion of  the  act.     This  proviso  was  intended  to  protect  a  stranger,  who,  in  good 
hith,  and  in  total  ignorance  of  the  situation  of  the  company,  makes  a  purchase 
of  its  property,  and  pays  down  the  consideration  money, 
^here  Uie  charter  of  a  company  required  five  managers  to  constitute  a  quonun, 
and  there  were  but  four  present  when  a  resolution  was  passed,  authorising  the 
ezeeation  of  a  mortgage,    the  mortgage  is  null  and  void,  from  the  fact  that  it 
never  received  the  sanction  of  the  board  of  directors. 
^T  the  seventeenth  section  of  the  act,  it  is  enacted :  ''That  in  case  any  such  com- 
panj,  or  person  or  persons  whatever,  shall  think  themselves  or  himself  aggrieved 
hy  the  proceedings  or  determination  of  the  said  receiver  or  receivers,  or  trustees  in 
^e  discharge  of  their  duty,  it  shall  be  lawful  for  the  party  aggrieved  to  appeal  to 
tli.e  Chancellor,  who  shall,  in  a  summary  way,  hear  and  determine  the  matter 
Complained  of,  and  make  such  order  touching  the  same,  as  shall  be  equitable 
^4td  Jast."  The  Chancellor  may  ask  the  aid  of  a  jury  under  the  general  power  o/ 
'A«  court.    An  issue  may  be  directed  if  any  matter  of  fact  shall  render  the  in- 
^^vrvention  of  a  jury  necessary.    But  the  effect  of  the  verdict  would  be  very 
^Ijforent  from  that  of  a  jury  under  the  thirteenth  eection  of  the  act  to  prevent 
<«^^**o«€ls  &jr  incorporated  companiee.   Under  the  last  act  the  verdict  would  be 
^^^^sielusive,  unless  set  aside  by  an  order  of  the  Supreme  Court.    If  ordered  by 
^^^9  Chancellor  under  the  general  power  of  the  court,  it  would  be  to  inform  his 
'^^^^sueienee,  and  he  would  not  be  bound  to  respect  it  unless  bis  judgment  ap- 
'^■Xkredii. 

^^   Ia  saeh  cases,  the  Chancellor  will  not  ask  the  intervention  of  a  jury,  uOeif 
i>^  ease  is  made  a  very  doubtful  one  by  the  evidenee. 
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John  Holcomb,  as  a  mortgage  creditor  of  the  defend- 
ants, filed  his  bill  against  them,  under  the  act  entitled  "  An 
act  to  prevent  frauds  by  incorporated  companies."  (Statutes 
of  JV*.  /.  129.)  Such  proceedings  were  thereupon  had,  that 
receivers  were  appointed.  In  adjudicating  upon  the  claims 
of  the  creditors,  the  receivers  determined  that  the  complain- 
ants'  mortgage  was  not  entitled  to-  priority.  Upon  the  ap- 
plication of  T.  J.  Coleman,  as  a  creditor,  the  receivers 
issued  a  certificate  to  him  for  the  sum  of  twenty-three  thou- 
sand three  hundred  and  seventy-one  dollars.  From  these 
proceedings,  and  determination  of  the  receivers  on  these 
several  claims,  the  complainants  appealed  to  the  Chancellor. 

W,  Halsted  and  0.  S.  Halsted,  for  appellants. 

J.  W.  Scudder^  for  Coleman  and  others,  creditors. 

The  Chancellor.    The  receivers,  by  their  report  made 
to  this  court,  bearing  date  the  25th  day  of  April,   1853,. 
among  other  things,  reported  "  that  tlie  mortgage  to  John 
Holcomb,  bearing  date  the  28th  day  of  December,  1847,  to 
secure  tlie  payment  of  fourteen  thousand  dollars,  is  not  en- 
titled to  priority  over  other  creditors;  that  the  same  was 
made  and  given  after  the  defendants  had  stopi>ed  payment, 
or  in  immediate  anticipation  of  insolvency."    They  further 
reported,  that  they  issued  a  certificate  to  T.  J.  Coleman, 
upon  a  claim  presented  by  him,  for  the  sum  of  twenty- three 
thousand  tlirec  hundred  and  seventy-one  dollars.     By  virtue      < 
of  the  17th  section  of  the  act,  entitled  "  an  act  to  prevent  ^ 
frauds  by  incorporated  companies,"  the  complainants  have^^  - 
appealed  from  these  determinations  of  the  receivers. 

First,  as  to  the  Ilolcomb  mortgage.    By  tlie  second  se^^^ 
tion  of  the  act  referred  to,  it  is  enacted  "  that  whenever  ati 
incorporated  company  shall  become  insolvent,  or  shall  s^ 
pend  the  ordinary  business  of  the  said  company,  for  w^j 
of  funds  to  carry  on  the  same,  it  shall  not  be  lawful  for 
directors  or  managers  of  the  said  company,  or  for  any 
cer  or  agent  of  the  said  company,  to  sell,  convey,  assij 
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^^ransfer  any  of  the  estate,  effects,  choses  in  action,  goods, 
<;hatiel9,  rights  or  credits,  lands  or  tenements  of  the  said 
<jompMj ;  nor  shall  it  be  lawful  to  make  any  such  sale,  cod- 
^weyanoe,  or  assignment,  or  transfer,  in  contemplation  of  the 
^nsolrency  of  any  such  company,  and  every  such  sale,  con- 
veyance, assignment  or  transfer  shall  be  utterly  null  and 
void  as  against  creditors." 

The  object  of  this  section  of  the  act,  was  to  prevent  com- 
panies, actually  insolvent,  or  whose  embarrassments  were 
soch,  as  must  inevitably  lead  to  insolvency,  from  doing 
what  it  is  lawful  for  an  individual  debtor  to  do— make  a 
preference  in  favor  of  any  one  or  more  of  its  creditors.    It 
is  the  duty  of  the  court,  therefore,  to  give  such  a  construc- 
tion and  application  to  the  act,  as  to  effect  the  object  the 
legislature  had  in  view. 

The  money,  which  this  mortgage  was  executed  to  secure, 

was  loaned  to  the  company  in  1845.     No  evidence  of  the 

debt  was  given  until  the  execution  of  the  mortgage,  on'the 

29th  of  December,  1847.     Several  days  prior  to  ^this,  the 

company  had  refused  to  redeem  its  bills  through  its  usual 

Agents  in  the  city  of  New  York. 

It  was  on  a  bill  filed  by  this  mortgagee,  that  the  company 

"w«8  dedarad  insolvent.    In  his  bill,  he  alleges,  that  on  the 

30th  day  of  December,  the  day  after  the  mortgage  was  exe- 

<r^ted,  the  company  was  hopelessly  insolvent;  and  it  is 

jpxoved,  that  after  the  act  of  insolvency  committed  in  the 

c?ity  of  New  York,  a  portion  of  the  directors  were  called  to* 

^^ther,  in  contemplation  of  the  insolvency  of  the  company 

fkyr  the  very  purpose  of  securing  the  debt  due  to  this  cred- 

i'^or.    This  mortgage  was  executed  in  direct  violation  of  the 

lotter  of  the  act,  and  is,  therefore,  utterly  null  and  void,  as 

*8^nst  creditors.     If  the  mortgagee  can  come  in  as  a  credi- 

^oi:*of  the  company,  he  cannot  be  admitted  as  a  mortgage 

^J*editor;  he  must  come  in  under  his  original  debt,  and  in 

^^^r  to  do  that,- must  prove  it. 

But  it  was  argued,  that  the  mortgagee  is  entitled  to  the 
p^nefit  of  the  proviso  of  the  second  section  of  the  act,  which 
^®>  **  that  in  case  of  a  bona  fide  purchase,  made  for  a  valuable 
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consideration,  before  the  said  companj  shall  have  actually 
saspended  the  ordinary  business  of  the  said  company  as 
aforesaid,  by  any  person  having  no  knowledge,  information 
or  notice  of  the  insolvency  of  the  said  company,  or  of  the 
dale  being  made  in  contemplation  of  the  insolvency  of  the 
:8aid  company,  such  purchase  shall  not  l)e  invalidated  or  im- 
peached." 

Admitting  that  the  refusal  of  the  company  to  redeem  its 
"bills  in  the  city  of  New  York,  was  not  an  actual  suspension 
of  the  ordinary  business  of  the  company,  yet,  the  orator  is 
not  entitled  to  the  benefit  of  the  proviso  for  several  rea- 
sons. 

He  was  not  such  a  bona  fide  purchaser  for  a  valuable  con* 
sideration,  as  the  act  contemplates.  A  company  cannot,  on 
ithe  eve  of  insolvency,  transfer  its  property  to  secure  certain 
favorite  creditors,  and  they  claim  the  benefit  of  this  proviso 
on  the  ground  that  they  had  no  knowledge,  information,  or 
:notice  of  the  insolvency  of  the  company.  If  they  could, 
the  object  of  the  act  would  be  defeated.  This  proviso  was 
intended  to  protect  a  stittnger,  who  in  good  faith,  and  in 
total  ignorance  of  the  situation  of  the  company,  makes  a 
purchase  of  its  property,  and  pays  down  the  consideration 
money.  But  all  precedent  creditors  of  the  company  must 
3tand  on  the  same  footing.    Such  was  the  design  of  the  act. 

Nor  did  Mr.  Holcomb  stand  in  the  position  of  a  creditor 
•having  no  notice  of  the  insolvency  of  the  company.  He 
loaned  this  money  to  the  bank,  through  Mr.  Coryell,  one  of 
its  directors.  Mr.  Coryell  acted  as  his  agent  through  the 
whole  transaction ;  and  while  acting  as  such  agent,  it  was 
through  his  instrumentality,  that  the  directors  were  called 
•together,  to  sanction  the  execution  of  the  mortgage.  Mr. 
Coryell  attended  to  the  execution  of  the  mortgage,  and  it 
was  delivered  to  him  as  the  agent  of  Mr.  Holcomb.  No- 
tice to  Coryell  was  notice  to  Holcomb. 

But  again,  this  mortgage  is  null  and  void  from  the  fact 
that  it  never  received  the  sanction  of  the  board  of  directors, 
or  managers.  By  the  charter  of  the  company,  five  mana- 
gers constitute  a  quorum.    There  were  only  four  present 
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when  the  resolution  was  passed,  authorizing  the  mortgage, 
and  there  is  no  evidence  that  any  other  manager  gave  his 
sanction,  either  formally,  or  otherwise,  at  any  other  time. 

The  counsel  further  relied  upon  an  agreement  alleged  to 
have  been  made  at  the  time  the  loan  was  originally  advanced, 
that  it  should  be  secured  by  a  mortgage.  If  such  an  agree- 
ment would  help  the  complainants,  yet,  the  proof  in  the  case 
falls  short  of  establishing  such  an  agreement. 

The  report  of  the  receivers,  in  respect  to  this  mortgage^ 
is  erroneous  in  form.  They  should  have  declared  the  mort- 
gage null  and  void,  and  allowed  the  creditor  a  certificate  for 
his  original  debt.  I  presume  they  have  done  this  in  substance. 
Let  this  matter,  however,  be  set  right,  in  drawing  up  the 
order  on  this  appeal. 

The  other  matter  of  appeal,  is  as  to  the  certificate  which 
the  receivers  allowed  to  T.  J.  Coleman,  for  twenty-three 
thousand  three  hundred  and  seventy-one  dollars. 

Coleman  presented  to  the  receivers  the  bank  bills  of  the 
company,  of  different  denominations,  amounting  in  ail  to 
twenty-three  thousand  three  hundred  and  sevent-one  dollars, 
together  with  his  affidavit  that  he  was  the  bona  fide  owner  of 
the  bills.  On  account  of  some  supposed  connection  that. 
Coleman  had  had  with  the  agents  of  the  bank  in  redeeming- 
the  bills,  there  was  a  suspicion  that  he  did  not  come  by  the 
hiWa  Iwna  fide  ;  and  accordingly,  there  was  an  investigation 
-had  before  the  receivers.  The  complainants,  as  creditors  to 
a  large  amount,  being  deeply  interest,  appeared  before  the 
receivers,  by  their  counsel,  in  opposition  to  the  claim.  The 
bills  being  genuine,  their  production  was  prima  facia  evi- 
dence, that  the  bank  was  indebted,  to  the  amount  of  such, 
bills,  to  the  holder.  It  was  perfectly  proper,  that  the  re- 
ceivers should  impose  terms  on  the  holders  of  bills,  that 
their  presentation  should  be  accompanied  with  an  affidavit 
that  they  were  received  in  a  bona  fide  manner,  and  that  the 
amount  was  justly  due  and  owing.  Coleman  complied  with 
the  terms,  and  he  was  entitled  to  receive  a  certificate,  unless 
lis  rightful  claim  to  the  bills  could  be  impeached.    This  was 
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attempted  to  be  done,  by  the  examination  of  Coleman  him- 
self, as  a  witness,  and  of  several  other  individuals. 

Upon  cai^efully  examining  the  evidence,  there  is  somethiDg 
to  excite  the  suspicion  that  all  of  these  bills  did  not  come 
hma  fide  into  the  hands  of  Coleman ;  and  I  was,  at  first, 
disposed  to  take  the  verdict  of  a  jury  on  the  question. 
Further  reflection  has  satisfied  me,  tiiat  I  would  not  be  jnsti-  t 

fied  in  putting  this  expense  on  the  creditors,  and  that  it 
would  not  t>e  dealing  fairly  with  Coleman,  under  all  the  cir-  j 

cumstances.     Under  the  thirteenth  section  of  the  act,  Cole-  1 

man,  when  he  laid  his  claim  before  the  receivers,  had  a  right  | 

to  demand  a  trial  by  jury  ;  and  in  like  manner,  the  receiTers 
nMght    have    required   that  his  claim  should  be  submit- 
ted to  a  jury.     It  docs  not  appear  that  the  complainants,  or 
any  other  of  the  creditors,  requested  the  receivers  to  submit 
the  claim  to  a  jury.    It  is  true,  the  receivers  would  not  have 
been  bound  to  comply  with  the  request;  but  in  reference  to        ^ 
a  claim  of  the  magnitude  of  this  one,  and  about  which  there      ^3 
was  so  much  dispute,  the  receivers  would  have  listened  with    .m^ 
i-eqK^ct  to  any  suggestion  of  the  kind  from  the  other  credi-  — -E: 
tors.    By  common  consent,  the  investigation  took  place  ^^^ 
before  the  receivers.    Coleman  himself  was  called  upon  and  JE^m 
underwent  a  long,  searching  examination.     Several  wit-  — ^  : 
nesses  were  examined  on  behalf  of  Coleman,  and  several  ivLMzm  m 
opposition  to  his  claim.    Counsel  appeared  on  both  sides.  •  ^  ^ 
The  receivers  unanimously  decided  in  favor  of  issuing  ibi^^>Mdsi 
certificate.    There  was  a  suggestion  as  to  the  power  of  the^-^J^ 
Chancellor  to  ask  the  aid  of  a  jury.    By  the  seventeentbc^^tl 
section  of  the  act  it  is  enacted :  ^'  That  in  case  any  suclic:!^^:^ 
company,  or  person  or  persons  whatever,  shall  think  them— -«^^*^ 
selves  or  himself  aggrieved  by  the  proceedings  or  detenni—  M.Mii- 
nation  of  the  said  receiver  or  receivers,  or  trustees,  in  th^^-^-^© 
discharge  of  their  duty,  it  shall  be  lawful  for  the  parl3E:.:^1r 
aggrieved  to  appeal  to  the  Chancellor,  who  shall,  in  a  sam^^sHZiz- 
mary  way,  hear  and  determine  the  matter  complained  of,  ^ja^^^^d 
make  such  order  touching  the  same  as  shall  be  equitabliE'  -^le 
and  just.''    This  language  would  seem  to  imply  that  tl — ^ie 
Chancellor  must  himself  decide  the  matter.    And  there         is 

i 
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flome  propriety  in  this ;  because,  it  is  an  appeal  to  the  Chan* 
cellar ;  and  becanse,  the  parties  before  the  court,  had  the 
option  of  selecting  a  jury,  and  had  declined  doing  so.  In  the 
same  seventeenth  section,  however,  and  in  connection  with 
tiiis  right  of  appeal,  the  Chancellor,  in  the  execution  of  the 
powers  and  authority  under  the  act,  is  vested  with  all  the 
jurisdiction  and  power  which  is  lawful  for  the  court  of  chan- 
cery to  exercise  in  suits  depending  in  that  court,  and  to 
proceed  according  to  the  rules,  principles  and  practice  of 
that  court,  excepting  when  otherwise  directed  by  the  act. 
By  the  forty-fourth  section  of  the  act,  regulating  the  practice 
in  the  court  of  chancery  (L.  of  J\r.  J.,  912),  it  is  enacted: 
*^  That  if  any  matter  of  fact  shall  render  the  intervention  of 
a  jury  necessary,  then  the  court  of  chancery  is  hereby 
authorized  to  direct  an  issue  for  the  trial  of  the  same  in  the 
supreme  court."  The  effect  of  the  verdict,  by  virtue  of  the 
general  power  of  the  court,  would  be  very  different  from 
that  of  a  jury  under  the  thirteenth  section  of  the  act  to  pre- 
vent frauds  by  incorporated  companies.  Under  the  last  act, 
the  verdict  would  be  conclusive,  unless  set  aside  by  an  order 
of  the  supreme  court.  If  ordered  by  the  Chancellor  under 
the  general  power  of  the  court,  it  would  be  to  inform  his 
concience,  and  he  would  not  be  bound  to  respect  it,  unless 
his  judgment  approved  it.  I  think,  therefore,  that  there  is 
nothing  in  the  act  to  prevent  the  Chancellor  from  directing 
an  issue,  whenever,  in  his  opinion,  any  matter  of  fact  shall 
render  the  intervention  of  a  jury  necessary. 

But  I  do  not  think,  that  in  a  case  coming  before  me  as 
this  does,  I  should  ask  the  intervention  of  a  jury,  unless  the 
case  is  made  a  very  doubtful  one  by  the  evidence.  I  do  not 
think  this  is  so.  At  most,  there  is  some  suspicion  thrown 
upon  the  claim,  but  nothing  more.  The  proof  was  with 
those  who  opposed  the  claim,  to  show  it  ought  not  to  be 
allowed ;  I  am  not  dissatisfied  with  the  conclusion  the  re- 
ceivers arrived  at.  I  do  not  think  there  was  any  evidence 
Ijefore  them,  that  would  have  justified  them  in  rejecting 
tlie  claim. 

It  is  unnecessary  for  me  to  determine  whether  the  agree- 
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menti  made  between  the  compaDj  and  the  Columbus  Insu- 
rance Company,  was  illegal.  Admitting  it  to  have  been  so ; 
still,  the  notes  issued  under  it  were  good  in  the  hands  of 
h(ma  fide  holders.  The  question  was,  whether  Coleman  was 
Kbonafide  holder  ?  He  is  to  be  considered  such,  until  the  con- 
trary is  proved. 

The  report  of  the  receivers  is  afSrmed,  with  the  modifica- 
tion referred  to  as  to  that  part  of  it  relating  to  the  Holoomb 
mortgage.  Let  the  costs  of  the  appeal  come  out  of  tfae^ 
general  fund. 
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Charles  £.  Tounq  tt  d.  v.  Louis  Frier  and  Abraham 
DuTTENHOEFFER,  partners,  &c.,  et  d. 

"  If  A  ereditor  eeeks  the  aid  of  this  court  agaiD9t  the  real  estate  of  his  debtor,  he 
miiBi  show  a  judgment  at  law  creating  a  lien  on  such  estate :  and  if  he  seeks 
aid  in  regard  to  the  personal  estate,  he  must  show  an  exeeution  giving  him  a 
kgal  preference  or  lien  on  the  goods  and  chattels,  which  he  ha«  pursued  to 
erery  available  extent  at  law,  before  he  can  resort  to  equity  for  relief." 

The  exception  to  this  rule  recognised  in  Blaektcill  et  al.  r.  Bankin  d?  Lte,  3  JTal, 
C,  B,  153,  that  this  court  will  entertain  a  bill,  by  a  creditor  at  large  of  a  Una,, 
to  reatrain  an  execution  creditor  of  an  individual  member  of  the  firm,  from 
enforcing  his  legal  remedy  against  the  partnership  property,  is  not  sustained  by 
the  authorities.  There  can  be  no  such  exception  to  the  rule.  When  the  pro- 
priety of  such  an  excepdon  can  be  shewn,  it  will  reveal  the  injustice  of  the 
rule  itself. 

This  was  an  application  for  an  injunction,  on  bill,  answer 
and  affidavits. 

Mr.  F.  T.  Frelinghuysm  and  Mr.  Bradley  moved  for  an 
iiynnction  upon  the  bill  filed,  and  accompanying  afSdavits, 
and  cited,  {Story  on  Partnership,  §  264;  Blackwellv.  Ran- 
kin ^  Lee,2  Hal.  Ch.  R,,  160 ;  Moody  v.  A.  4*  H.  fayne,  2 
J.  C  il.,  548 ;  Whitmofre  v,  Roxboroughy  2  Young  and  Coll- 
yer,  13-21,  E.  C.  R. ;  Story's  Eq.  P.,  §  99. 

Mr.  Zabriskie  read  the  answers  of  the  defendants,  and 
opposed  the  motion,  and  cited  (Mellville  v.  Brown,  1  Harr., 
364;  Edgar  V.  Clevenger,  1  G.  C.  R.,  258;  Story  on  P., 
§  264;  Ketchum  v.  Durkee,  Hoff.  C.  R.,  538;  Story  Eq. 
§  677-679  ;  §  1253. 

The  Chancellor.    The  complainants  who  have  exhibited 

this  bill,  are  creditors  at  large,  of  the  firm  of  Frier  &  Co. 

The  defendants  are  the  individual  members  of  the   firm, 

Xsaac  Dnttenhoeffer,  who  is  charged  with  having  an  interest 

in   the  partnership— and  several  judgment  and  execution 

creditors,  who  have  levied  upon  all  the  personal  property 
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belonging  to  the  firm.  The  bill  charges  the  judgments  to 
be  fraudulent.  It  prays  that  the  sheriff  may  be  enjoined 
from  selling  under  the  executions — that  the  several  judg- 
ments may  be  decreed  void — that  the  partners  may  deliver 
up  all  the  assets  of  the  firm,  in  order  that  the  same  may  be 
applied,  under  the  direction  of  this  court,  to  the  payment  of 
the  several  debts  due  the  complainants,  and  the  daims  of 
such  other  bona  fidt  creditors  of  the  firm  as  may  apply  to  < 

the  court  to  be  made  parties  to  this  bill,  and  contribute  to  < 

the  expenses  of  this  suit — that  an  account  may  be  taken  and  J 

a  receiver  be  appointed. 

The  defendants  have,  by  their  several  answers,  made  the  ^ 

discovery  which  the  bill  calls  for.  But  they  insist,  that  the  ^ 
complainants  have  no  right,  by  a  bill  in  this  court,  to  ques-  — 
tion  the  judgments,  nor  the  disposition  of  the  partnership  ^ 
property,  because,  as  creditors  at  large,  they  have  no  stand*  — 
ing  in  this  court.  The  objection  is  well  taken.  The  prin*  — 
ciple  has  always  been  recognized  by  the  courts,  both  of  law  '^ 
and  equity,  in  this  state. 

In  Mdlville  v.  Brawny  1  Harr.  Rep.j  364,  and  in  Edgar  v.  -* 
Clevenger,  I  G.  C.  A.,  258,  this  doctrine  was  recognized,  and  ^ 
acted  upon,  as  laid  down  by  Chancellor  Kent,  in  4  /•  C.  JR.,  « 
671.  ''  If  the  creditor  seeks  the  aid  of  this  court,  against  ^ 
the  real  estate  of  his  debtor,  he  must  show  a  judgment  at  ^ 
law,  creating  a  lien  on  such  estate ;  and  if  he  seeks  aid  in  -^ 
regard  to  the  personal  estate,  he  must  show  an  extcuHmi  ^ 
giving  him  a  legal  preference  or  lien  on  the  goods  and  ohat-  " 

ties,  which  he  has  pursued  to  every  available  extent  at  law,  ^ 

before  he  can  resort  to  equity  for  relief." 

The  counsel  for  the  defendants  admitted  the  rule  aa  a  gen-  ' 

eral  one,  but  insisted  that  they  had  brought  themsdves  ^ 

within  an  exception,  recognized  in  Blackwell  et  al.  v.  Ran- 
kin ^  LeBj  in  3  Hal.  C.  R.,  153.  Andrew  Rankin,  of  the 
firm  of  Rankin  &  Lee,  had  confessed  a  judgment  to  Elias 
Plum  for  his  individual  debt ;  and  the  other  partner,  (Jeorge 
H.  Lee,  had  confessed  a  judgment  for  his  individual  debt  ^ 
to  Caroline  Hayden.  The  case,  as  reported,  states.  "In  -^ 
this  state  of  things,  L  M.  B.,  E.  A.  W.  and  W.  C-,  part-        -^ 
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ners  in  trade,  creditors  of  the  firm  of  Backin  &  Lee,  who 
had  oommenced  suit,  but  had  not  obtained  judgment  for 
their  demand,  exhibited  their  bill  against  Andrew  Rankin 
and  others,  charging  combination  and  confederacy  to  defraud 
the  complainants  and  others,  the  bona  fide  creditors  of  the 
said  firm  of  Rankin  k  Lee,  and  to  take  into  their  hands  the 
whole  of  the  property  of  the  said  firm ;  and  that  the  said 
judgments  were  confessed  fraudulently,  and  praying  that 
they  may  be  decreed  to  be  void,  &c. ;  and  praying  an  in- 
junction, restraining  the  sale."  The  injunction  was  allowed ; 
and  on  a  motion  made  without  answer,  to  dissolve  the  in- 
junction, it  was  refused.  Li  that  case,  the  Chancellor  did 
decide  that  the  creditors  at  large  of  a  partnership,  might 
file  their  bill  in  this  court,  and  restrain  an  execution  credi- 
tor of  one  of  the  members  of  the  firm,  from  applying  the 
partnership  assets  to  the  payment  of  his  separate  debt.  He 
rests  his  decision  upon  what  is  said  by  Mr.  Justice  Story,  in 
commenting  upon  the  case  of  Moody  v.  A.  and  H.  Payne,  2 
John,  Ch.  Rep.,  588,  in  1  Story  Eq.,  678 ;  2  Story  Eq.,  § 
1253,  and  upon  the  case  of  Ketchum  v.  Durkee  et  a/.,  1 
Barb.  C.  R.,  480 ;  upon  1.  Mad.  Ch.,  136,  and  Waters  v. 
Taylor,  2  Ves.  and  B.,  299. 

I  have  examined,  with  great  care,  these  references  and 
some  thirty  others  bearing  upon  the  point  in  question.  Ac- 
cording to  the  best  judgment  I  have  been  able  to  form,  in 
ezamining  these  authorities,  not  one  of  them  sustains  the  ex- 
ception to  the  rule  contended  for.  It  is  with  great  diffidence 
I  dissent  from  a  decision  of  my  predecessor,  who  decided 
that  case,  and  I  should  not  feel  at  liberty  to  do  so  but  for  the 
fact  of  the  great  number  and  uniformity  of  the  decisions,  in 
t>pposition  to  the  conclusion  he  reached. 

Let  us  examine  the  authorities  relied  on  by  the  Chancellor 
in  Blackwell  et  al.  v.  Rankin  Sr  Lee,  and  see  whether  they  have 
not  been  misapprehended.  They  do  not  sustain  the  doctrine 
contended  for,  that  this  court  will  entertain  a  bill,  by  a  cred- 
itor at  large  of  a  firm,  to  restrain  an  execution  creditor  of 
«m  individual  member  of  the  firm,  from  enforcing  his  legal 
iremedj  against  the  partnership  property. 
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Id  Moody  v.  A.  and  H.  Payne,  2  John.  Chan,  Rep.,  548^ 
one  of  the  partners  confessed  a  judgment  for  his  separate  debt^ 
and  by  execution,  had  seized  upon  the  partnership  prq^ 
erty.  The  bill  was  filed,  not  by  a  creditor  at  large,  but  by 
one  of  the  partners  for  a  partnership  account.  The  ques- 
tion— whether  a  general  creditor  could  maintain  the  bill — 
was  in  no  way  involved.  There  was  no  difficulty,  as  to  the 
complainant's  standing  in  the  court.  As  a  late  partner  he 
had  an  interest  in  the  property  as  part  owner — ^he  had  a/tm 
on  the  goods,  such  as  a  general  creditor  has  not.  The 
Chancellor  refused  to  enjoin  the  creditors  upon  other  prin- 
ciples disclosed  in  his  opinion.  Justice  Story  in  1  Siary^s 
Eq.,  §  678  (it  is  said  by  the  Chancellor  in  3  H.  C.  Rep.^  153), 
refers  to  this  decision,  and  dissents  from  it.  But  from  wJMkt 
does  he  dissent  ?  Chancellor  Kent  had  decided,  that  one  of 
the  partners  could  not  restrain  an  execution  creditor  of  an 
individual  member  of  the  firm,  from  selling  the  partnership 
property,  to  pay  his  individual  debt.  From  that,  Juatioe 
Story  dissented.  But  while  Justice  Story  says  one  of  the 
partners  may  maintain  such  a  bill,  he  no  where  intimates 
that  a  general  creditor  can  do  it 

It  is  true,  as  is  stated  in  2  Story^s  Eq.]  §  1253,  that  a  loBf^ 
series  of  authorities  has  established  this  equity  of  the  joinflH 
creditors,  to  be  worked  out  through  the  medium  of  the  ] 
ners ;  that  is  to  say,  the  partners  have  a  right,  inter  m, 
have  the  partnership  property  first  applied  to  the  dischaigcf^'^^ 
of  the  partnership  debts,  and  no  partner  has  a  right  ezcep^^^^ 
to  his  own  share  of  the  residue,  and  the  joint  creditors  aie^S^"'^* 
in  case  of  insolvency,  substituted  in  equity  to  the  rights  o:^^:^  ^^ 
the  partners,  as  being  the  ultimate  cestui  que  trusif  of  th^  m^^ 
fund  to  the  extent  of  the  joint  debts.  That  the  creditorsKA  ^^ 
indeed,  have  no  lien,  but  they  have  something  approaching^  ^^8 
to  a  lien :  that  is,  they  have  a  right  to  sue  at  law,  and  bjt^-*' 
judgment  and  execution  to  obtain  possession  of  the  property  ""'*/! 
and  in  equity  they  have  a  right  to  follow  it  as  a  trust,  intL^  ■*  '^ 
the  possession  of  all  persons  who  have  not  a  superior  title- 
But  where,  in  this  comment  of  the  learned  author,  do  we  fin 
his  authority  for  saying,  that  a  creditor  at  large  may  folloi 
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the  joint  property,  or  has  a  right  to  appeal  to  the  aid  of  a 
court  of  chancery,  to  have  his  equities  adjusted.  Of  the 
numerous  authorities  referred  to  by  Justice  Story,  to  sustain 
the  propositions  he  lays  down,  not  one  of  them  was  a  case 
where  a  creditor  at  large  had  asserted  his  rights.  It  ap- 
pears to  me  very  plain,  that  the  author  never  meant  to  ad- 
vance the  proposition  he  is  quoted  as  maintaining. 

In  Waters  v.  Taylor,  2  Ves.  and  Beam,,  299,  the  bill  was 
filed  by  one  partner  against  his  co-partner,  for  a  dissolution 
of  the  partnership,  on  account,  &c.  The  Lord  Chancellor 
gives  no  countenance  to  the  principle  contended  for.  In 
Mad  C.J  136,  the  author  says :  ''  If  an  execution  be  issued 
on  account  of  the  separate  debt  of  one  partner  against  the 
partnership  effects,  a  hill  may  he  filed  hy  the  solvent  partner, 
and  for  an  injunction  in  the  mean  time.'' 

In  Ketchum  et  al.  v.  Durkee  et  al,,  1  Barb.  Ch.  R.,  480, 
the  CJhancellor  says :  "  Upon  the  dissolution  of  a  co-partner- 
ship by  the  death  or  bankruptcy  of  one,  or  both  of  the  co- 
partners, the  creditors  of  the  firm  obtain  a  quasi  lien  upon 
its  property  and  effects,  which  the  court  of  chancery  may 
work  out  for  them,  in  administering  the  equities  between 
the  co-partners  or  their  representatives."  But  did  the 
court  attempt  to  work  out  for  the  creditors  in  that  case 
their  q%Lasi  lien,  upon  a  bill  filed  by  a  creditor  at  laifge  ? 
The  bill  was  filed  by  one  of  the  partners,  and  thus  the  court 
obtained  its  jurisdiction. 

But  how  can  such  an  exception,  as  is  contended  for  here, 
be  maintained  with  any  propriety  ? 

The  rule  is  admitted  to  be  well  settled,  that  a  creditor  at 
large,  cannot,  by  bill  in^this  court,  question  the  disposition 
of  his  debtor's  property,  or  interfere  with  a  judgment  cred- 
itor, even  if  the  debtor^and  creditor  are  practicing  the 
(prossest  fraud  in  disposing  of  the  debtor's  property.  In 
Wiggins  if  Boerum  v.  Armstrong  et  aL,  2  Joh.  Ch.  Rep., 
144,  it  is  said :  "  The  reason  of  the  rule  seems"  to  be,  that 
until  the  creditor  has  established  his  title,  he  has  no  right 
to  interfere,  and  it  would  lead  to  an  unnecessary,  and  per- 
liaps  an  oppressive  interruption  of  the  exercise  of  the 
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debtor's  rights.    Unless  he  has  a  certain  claim  upon  the 
property  of  the  debtor,  he  has  no  concern  with  his  fhiiids." 

If  a  creditor  at  large,  is  not  permitted  to  ask  the  aid  of 
this  court,  to  restrain  a  judgment  creditor  of  his  debtor 
from  disposing  of  his  property  when  he  charges  the  grossest 
fraud,  and  combination  to  cheat  him,  what  propriety  is 
there,  in  giving  a  creditor  at  large  a  standing  here  on  the 
ground  that  the  execution  creditor  is  seizing  upon  partner- 
ship  property,  to  pay  an  individual  debt  ?  Is  it  not  much 
more  reasonable  to  lend  him  the  aid  of  this  court  in  the 
former  case,  than  in  the  latter  ?  There  certainly  is  no  pro- 
priety in  saying,  the  arm  of  the  court  is  too  short  to  aid  you 
in  detecting  fraud,  but  can  aid  you,  if  you  can  show  that 
the  conduct  of  the  persons,  whose  doings  you  impeach,  may 
work  injustice. 

There  can  be  no  such  exception  to  the  rule.  When  the 
propriety  of  such  an  exception  can  be  shown,  it  will  reveal 
the  injustice  of  the  rule  itself.  A  great  deal  was  said  on 
the  argument,  about  the  quasi  lien  of  the  creditors  of  a 
partnership  on  its  property,  as  against  creditors  of  individ- 
ual members  of  the  partnership ;  and  in  the  case  of  Black- 
well  j  the  Chancellor  says,  it  is  this  quasi  lien  which  gives  this 
court  jurisdiction  for  the  purpose  of  protecting  the  credit- 
ors of  the  partnership.  But  is  any  lien,  which  such  cred- 
itors as  have,  against  creditors  of  individual  membei'S  of  the 
partnership,  any  more  sacred,  or  better  entitled  to  the  pro- 
tection of  the  court,  than  the  lien,  or  claim,  or  whatever  you 
may  please  to  call  it.  which  any  creditor  has  on  the  prop- 
erty of  his  debtor,  as  against  a  wrong-doer  ? 

This  bill  cannot  be  maintained.  The  complainants  are 
only  creditors  at  lar^e  of  the  firm.  They  have  no  lien  on 
the  property  in  question.  The  injunction  must  be  refused, 
and  the  bill  dismissed  with  costs. 
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The  Trenton  Wateb-Power  Company  v.  Robert 
Chambers. 

One  wbo  had  waired  his  right  to  have  oommissionerg  called,  and  permitted  a  eorjKS 
ratioa  to  take  possession  of  his  land  without  first  making  compensation,  or  pur* 
raiag  the  mode  prescribed  by  the  act  to  ascertain  it ;  and  permitted  them  to 
ehaage  the  character  of  the  property,  expend  large  sums  of  money  upon  it,  and 
eonstitate  it  a  part  of  an  extensive  and  valuable  public  improvement,  cannot 
recover  the  possession  of  the  land,  upon  paying  for  the  improvements.  The 
only  relief  the  court  will  afford,  is  to  give  him  compensation  for  his  land,  and 
leiBWieration  for  all  damages ;  and  this  may  be  ascertained  either  by  reference 
to  a  master,  or  the  intervention  of  a  jury. 

C.  S.  Green  and  W.  L.  Dayton,  for  complainants. 

M.  Beasley,  for  defendant. 

The  Chancellor.    The  "  Trenton  Delaware  Falls  Com- 
pany," was  incorporated  on  the  16th  of  February,  1831. 
The  company  was  authorized  to  erect  a  wing  dam  on  the 
Delaware  river,  between  the  mouth  of  the  Assanpink  and 
the  head  of  Wells'  Falls,  and  a  race-way  in,  along  and  near 
the  bank  of  said  river,  in  the  neighborhood  of  Trenton, 
and  to  construct  and  make  all  such  embankments,  reservoirs, 
aqueducts,  weirs,  gates  and  other  works  as  the  managers  of 
said  company  might  deem  convenient  and  necessary  for  the 
purposes  aforesaid.    The  act  prescribes  the  mode  by  which 
the  company  is  to  acquire  the  title  to  the  land  necessary  for 
the   works.      Robert  Chambers,  the  defendant,  was  the 
Owner  of  a  tract  of  land  south  of  the  Assanpink,  and  his 
brother,  Reeder,  of  a  tract  in  the  same  vicinity.    The  route 
of  the  main  race-way,  branches  and  improvements,  have 
been  completed  at  a  very  heavy  cost.    The  works  are  of 
^eat  public  importance.    A  large  number  of  factories  and 
inills  have  been  erected,  depending  for  their  maintenance 
Upon  this  public  improvement    The  route  of  the  race-way 
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was  located  according  to  law,  and  occupied  a  portion  of 
the  said  lands  of  the  defendant  and  his  brother.  In  the 
construction  of  the  works  over  the  land  of  the  defendant,  a 
deviation  was  made  in  the  route  filed,  by  extending  the  east 
line  of  the  race-way  in  such  a  manner  as  to  make  a  reservoir 
upon  the  defendant's  land. 

In  the  year  1840,  "The  Trenton  Delaware  Falls  Com- 
pany  "  were  decreed  by  the  court  of  chancery  to  be  insol- 
vent, and  the  property  and  franchises  of  the  company  were 
sold  by  receivers  appointed  for  the  purpose.  By  virtue  of 
an  act  of  the  legislature  subsequently  passed,  the  purchasers 
were  authorized  to  hold  the  real  estate,  works  and  fran- 
chises so  purchased,  in  the  same  manner  that  the  original 
stockholders  held  the  same ;  and  by  the  said  act  it  was  also 
enacted,  that  the  said  company  should  thereafter  be  known  j 

as  "The  Trenton  Water-Power  Company."     Under  this  je 

name,  the  company  have  since  enjoyed  the  works,  and  have  e 

expended  large  suras  of  money  in  their  maintenance  and         -K 
further  improvement.    Since  then  the  defendant  has  com-  — - 

menced  two  suits  against  the  complainants,  each  of  them  in  -^ 
a  plea  of  trespass  on  the  case,  and  has  declared  against  ^ 
them  for  damages  for  the  erection  and  constniction  of  the 
said  race-way  by  the  **  Trenton  Delaware  Falls  Company" 
over  and  across  his  said  lands,  and  for  the  continuing  and  -^ 
maintenance  of  the  said  race-way  by  the  complainants,  and  -E3 
for  causing  the  water  drawn  from  the  river  Delaware,  by  "^ 
means  of  the  dams  and  works  of  the  complainants,  to  flow  "^ 
through  the  said  race-way  over  and  across  his  said  land. 

Since  the  complainants  have  been  in  the  possession  of  "^  ^ 
their  works,  the  defendant  has  purchased  of  the  heirs  of  **^ 
his  brother,  now  deceased,  the  other  land  mentioned  over  "^ 
which  the  race-way  was  constructed,  and  to  recover  the  pos- 
session of  this  land,  has  brought  an  action  of  ejectment. 

The  facts  I  have  mentioned  are  admitted  by  the  pleadings. 
The  rights  of  the  complainants  under  their  purchase,  or  the 
validity  of  the  acts  of  the  legislature  by  which  they  were 
acquired,  and  were  confirmed,  are  not  questioned  by  the 
pleadings,  and  were  not  controverted  on  the  argument. 
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The  bill  alleges,  in  substance,  that  the  *'  Trenton  Dela- 
ware Palls  Company,"  after  expending  a  large  amount  of 
money,  became  embarrassed  for  want  of  funds  necessary  to 
pay  for  the  lands  required  to  complete  their  works- -that  the 
defendant  was  a  large  stockholder,  and  anxious  for  tlieir 
completion — that  they  applied  to  him  for  permission  to  oc- 
cupy his  lands,  and  construct  their  works  thereon,  deferring 
compensation  to  a  future  day,  and  that  he  consented;  it 
charges  that  the  work  was  done  within  sight  of  his  resi- 
dence, and  went  on,  from  day  to  day,  without  any  objection 
frdm  him;  it  charges,  that  if  the  defendant  be  permitted  to 
obtain  possession  of  the  said  lands,  it  will  be  in  his  power 
to  obstruct  the  race-way,  or  draw  off  the  water  for  the 
same,  and  thereby  utterly  destroy  the  value  of  the  race-way, 
works  and  improvements,  and  also  to  stop  the  mill  and 
manufactories  now  erected,  to  the  irreparable  injury  and  utter 
ruin  of  the  complainants,  and  that  he  will  refuse  to  sell  the 
lands  to  them  upon  any  terms. 

The  defendant  admits,  that  he  had  a  conversation  with 
individuals  named  in  the  bill,  about  the  company's  taking 
his  land — ^he  says  he  did  not  consent,  but  does  not  say  he 
positively  refused — he  does  not  deny  that  the  race-way  was 
commenced  on  his  land,  and  its  construction  continued  from 
day  to  day,  with  his  knowledge,  and  without  his  objecting, 
l>nt  says,  he  did  not  know  it  was  so  constructed  as  to  make 
a  reservoir  until  the  water  was  let  into  the  race-way — ^he 
does  not  deny  that  it  is  his  intention  to  draw  off  the  water, 
^nd  do  the  complainants  all  the  iiyury  they  apprehend,  but 
says,  the  injury  is  not  irreparable,  because  they  can  acquire 
the  title  to  the  land  for  the  race-way  in  the  mode  prescribed 
in  their  charter. 

The  complainants  have  proved  that  the  defendant  did 
^ve  his  consent  for  the  construction  of  their  works  upon  his 
3and,  and  to  wait  to  a  future  day  for  compensation,  and  that 
"^hen  he  gave  such  conS'^nt  he  knew  of  the  deviation  in  the 
Xine  of  the  route. 

The  question  is,  can  this  court  grant  the  complainants 
^y,  and  if  so,  what  relief?    They  are  without  remedy  at 
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law,  aud  if  this  court  caa  afford  them  no  protection,  then 
this  important  public  work  is  at  the  mercy  of  the  defendant, 
uulcd<,  as  the  defendant  sets  up  in  his  answer,  the  complatD- 
ants  can  proceed  and  acquire  the  title  to  the  land  in  the 
manner  prescribed  by  the  act  of  incorporation  of  the 
"  Ti-entoii  Delaware  Falls  Company.''  But  there  are  serioas 
legal  difficulties  in  the  way  of  the  complainants  proceedliig 
under  the  act.  These  difficulties,  the  counsel  of  the  de-  . 
fendant  did  not  deny  to  .  exist.  If  this  court  shbuld  now 
dismiss  the  bill  on  this  ground,  and  a  court  of  law  should  J 

determine  that  the  complainants  cannot  acquire  title  in  the  < 

mode  prescribed  by  the  act,  serious  and  irreparable  mischief  "^ 
miglit  ensue,  before  the  complainants  could  again  avail  them-  — 
'jjolvcs  of  the  i)rotection  of  this  court.  I  do  not  feel  at  ^ 
jiberty  to  deny  the  complainants  the  protection  of  the  court  .* 
on  this  ground. 

Can  the  court  protect  the  complainants?  The  defendant  ^  j 
defends  himself  under  his  title,  and  he  insists,  that  although  ^cf 
he  did  consent  that  the  complainants  might  take  the  land  ^E> 
upon  tlie  terms  alleged,  yet  it  was  a  parol  contract  by  which  ^^^ 
the  complainants  could  acquire  no  title  or  interest  in  land ;  ^  - 
if  a  license,  it  was  one  revocable  in  its  character,  and  he  has 
revoked  it. 

I  shall  not  stop  to  reconcile  the  numerous  authorities  upon 
the  doctrine  of  license,  to  ascertain  as  to  what  extent  Uiey 
are  revocable,  or  what  peculiar  relief  a  court  of  equity  will 
afford,  in  mitigating  the  rigor  of  the  common  law.  Nor 
will  I  trouble  myself  in  determining  whether  relief  can  be 
granted  in  this  case,  under  the  head  of  specific  performance. 
TIic  case  has  its  peculiarities,  and  I  shall  endeayor  to  deter- 
mine it  upon  principles,  right  between  man  and  man,  sadias 
commend  themselves  to  our  common  sense  and  oobibiob 
honesty.  If  this  can  be  done  without  violating  any  estab- 
lished rules  of  law  or  equity,  it  is  better  than  to  resort  to 
any  technical  rules  in  bringing  the  case  under  any  specifie 
head  of  equity  jurisdiction. 

By  law,  the  ''  Trenton  Delaware  Falls  Company"  had  the 
right  and  power  to  take  the  defendant's  land  for  the  p1l^ 
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»  of  their  works,  the  defendant  had  no  option  about  the 
ter,  80  far  as  to  whether  the  company  should,  or  should: 
have  the  land.  All  he  could  require  was,  that  the  coin- 
f,  in  obtaining  the  possession,  should  pursue  Ae  mode 
leribed  by  their  act  of  incorporation,  in  case  a  mutual 
cement  could  not  be  made  between  them.  In  sucli  case, 
.missioners  were  to  be  appointed,  and  upon  their  ap- 
iseukent  being  made,  and  filed  in  the  office  of  the  Secl*e- 
f  of  State,  and  payment  of  the  sum  awarded  to  the  land 
ler,  the  company  had  the  right  to  enter  upon  and  occupy 
land.  In  this  instance,  the  defendant  waived  his  right 
his  mode  of  procedure,  and  consented  that  the  company 
ht  take  possession  of  his  land,  without  first  making  com- 
sation  or  pursuing  the  mode  prescribed  by  the  statute 
^certain  it.    The  only  question  between  the  parties  was, 

0  the  amount  of  compensation,  not  as  to  the  right  of  the 
ipany's  having  the  land. 

[•he  defendant  delivered  to  the  company  the  possession 
the  land,  in  order  that  they  might  change  the  character 
the  property,  expend  large  sums  of  money  upon  it,  and 
stitute  it  a  part  of  an  extensive  and  valuable  public  im- 
vement.  He  was  interested  as  a  stockholder  in  the  suc- 
i  of  the  company's  undertaking.  The  company  completed 
ir  work,  and  third  persons  have  made  large  investments 
sending  upon  its  maintenance.  The  defendant  is  now 
ing  advantage  of  his  position,  and  has  taken  steps  which 

1  put  in  jeopardy  and  destroy,  not  the  complainants  only, 
the  large  interests  depending  upon  them  for  success. 

}  complainants  appeal  to  this  court  for  protection, 
n  an  ordinary  case,  the  court  would  have  no  difficulty, 
between  individuals,  if  the  court  could  not  order  a  specifi(i 
formance,  it  might  permit  the  defendant  to  take  his  land, 
m  paying  for  the  improvements  which  he  had  induced  to 
made.  Parkhurst  v.  Van  Cortlandt,  1  /.  C  R.,  287. 
rhe  court  cannot  do  that  in  this  case.  There  is  only  one 
f  to  relieve  the  parties,  and  that  is  to  give  the  defendant 
S|)6ii8ation  for  his  land,  and  remuneration  for  all  damaged, 
is  court  is  perfectly  competent  to  do- this,  and  I  de  not 
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see  any  good  reason  why  it  should  not  afford  such  relief  in 
this  way.  The  defendant  is  entitled  to  nothing  more,  and 
it  is  unjust,  and  against  good  conscience,  that  he  shonld  be 
permitted,  after  having  induced  the  expenditure  of  a  lai^ 
BOD^  of  money,  to  do  that  which  can  be  of  no  benefit  to  him- 
self, but  irreparably  injure  others. 

The  counsel  for  the  defendants  insisted  very  strongly, 
that  if  the  court  should  determine  that  the  complainants 
could  hold  any  of  the  land  in  question,  upon  making  com- 
pensation, they  should  be  confined  within  the  limits  of  their 
survey,  filed  in  the  office  of  the  Secretary  of  State. 

This  provision  was  made  in  part,  and,  perhaps,  mostly  for 
the  benefit  of  the  landholder,  and  he  has  a  right,  as  &r  as 
he  is  interested,  to  waive  its  requirement.  If  the  defendant 
had  given  the  company  a  deed  for  this  land,  he  could  not 
object  to  their  using  it,  because  it  is  not  all  included  in  their 
survey.  Having  given  his  consent  for  its  occupation  and 
use,  the  fact  of  their  being  no  survey,  is  no  injury  to  him, 
and  he  cannot  take  advantage  of  it. 

The  question  remains  as  to  the  mode  of  ascertaining  the 
amount  of  compensation.  The  usual  course  is  by  reference 
to  a  master,  but  I  have  no  difficulty  in  giving  the  defendant 
a  jury,  if  he  desires  it.  The  statute  provides:  that  if  any 
matter  of  fact  e^all  render  the  intervention  of  a  jury 
necessary,  then  the  Court  of  Chancery  is  authorized  to  direct 
an  issue  for  the  trial  of  the  same  in  the  Supreme  Court 
The  facts,  as  to  what  is  the  value  of  the  land  in  controversy, 
and  what  damages  the  defendant  is  entitled  to,  are  questions 
peculiarly  proper  for  that  tribunal.  They  are,  necessarily^ 
matters  depending  upon  the  opinion  of  witnesses.  A  jury  is 
the  best  tribunal  to  reconcile  conflicting  opinions,  and  put  a 
proper  estimate  on  their  value,  and  it  is  the  most  satisfac- 
tory tribunal  to  parties. 

I  have  more  difficulty  as  to  the  land  which  the  defendant 
purchased  of  the  heirs  of  his  brother.  The  question  as  to  it, 
is  presented  in  a  very  unsatisfactory  manner  by  the  plead  ngs 
The  bill  alleges  that  the  defendant  has,  since  the  completion 
of  the  said  race-way,  and  since  the  complainants  have  be* 
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come  the  owners,  parchased  other  lands  of  the  heirs  of  his 
brother,  by  whose  consent  and  permission  the  race-way  was 
coDstracted  over  the  same.  The  defendant  admits,  in  his 
answer,  the  purchase  of  other  lands,  not  of  his  brother,  bnt 
of  John  H.  Chambers  and  Francis  P.  Chambers,  and  arers 
'  that  the  land  was  taken  possession  of  without  their  consent 
It  turns  out,  inoTidenee,  that  John  H.  Chambers,  Francis  P. 
Chambers,  and  one  Marj  Ann  Chambers,  are  the  heirs-at- 
law  of  Boeder  Chambers,  who  is  dead.  It  is  proved  that 
Beeder  Chambers  died  in  the  earljr  part  of  the  winter  of 
1831,  so  that  the  race-way  could  not  have  been  made  during 
Ids  life  time.  There  is  no  evidence,  as  to  whether  these  lands 
were  occupied  with  the  permission  of  any  one. 

This  part  of  the  case  must  be  further  examined,  and  I 
will  hear  the  suggestion  of  counsel  in  reference  to  it. 
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The  HmMQN  Manufaotueing  Compant,  C!oinplainaiit>^ 
land  PfiXR  Z.  £utfffiYDOEF,  Defendant. 

]A«  t^igwiwi  to  9.,  ft  decree  ttiHl  all  Ihe  lightt,  powen,  a^d  eqttitief,  4]f|iertttiai$g 
to  th«  H^e,  M  AiUj  M  U^ey  w^re  pofteaaed  bj  himMlf,  with  autboriijr  to  eel- 
leet  tlie  same  in  his  naibe,  Ac.  B.  agreed  to  paj,  oa  tlie  e^eentioa  of  <he 
agkw<Bteut,  a  e|>^eHled  portion,  and  the  remahider  In  one  year.  For  tba  ^pv- 
fei^  pf  4|ee«riBg  the  last  payaaent  it  hm  agreed  that  A.  thould  boM;  tk  ttn 
upoB  the  decree,  aa  fully  and  aa  perlbetly  M  thonjfh  the  tame  had  not  baen 
airigaedy  and  in  Che  erent  of  the  non-payaeatof  the  said  la«t«i#otiOMd  mi,  'A. 
'«lW«ld  iuiTa  the  power  to  proceed  to  eoneei  the  Mtae  upon  theded^M^  fli&g  B^ 
thirty  dpja  Boiioe ;  and  if  tfwn  Om  tale,  <be  preilda«4ho|ild.pMdaoa«|OM!lbMi 
the  laat  mentioned  ram,  anch  ezceaa  waa  to  be  paid  OTor  to  B. 

Btid,  that  B.  had  no  authority,  under  the  agreement,  to  oolleet  the  money  at  tha 
attorney  of  A.,  and  diacharge  the  decree. 

Hie  question  involved  in  the  ooDtroTersji  turns  npon  the 
following  agreement. 


In  Chahcebt: 
Between  Petbb  Z.  Elmehdobf, 

Complainant. 
aod 
Albert  Gamman  and  John  B.  Gam- 
man,    John  J.  Gaston,   James 


New  Jebset  : 

Somerset  Connty* 

.  Geo.  H.  Bbown, 
'  Sol. 

Decree  perfected 


Nevius,  Defendants.  j         AprU  8th,  1841. 

Whereas  a  decree  has  been  regularly  entered  in  the  above 
entitled  suit,  and  set  forth  in  the  ft.  fa.  now  in  the  hands  ot 
the  late  sheriff,  Peter  A.  Voorhees,  Esq.,  and  whereas  ther^ 
is  now  due  upon  the  said  ft.  fa.  and  decree,  the  sum  of  ^\x 
thousand  two  hundred  and  sixty-three  dollars  and  siJL^y. 
eight  cents,  and  whereas  the  sale  of  the  premises,  made  p^^r- 
soant  to  the  said/,  fa.,  and  decree  has  been  rendered  ^cwU 
and  Toid,  leaving  the  decree  in  full  force  against  the  parses, 
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and  in  all  respects  as  valid  as  though  no  such  sale  liad  been 
made. 

Now,  therefore,  it  is  hereby  agreed  between  tbo  said 
Peter  Z.  Elmendorf  of  the  one  part,  and  the  said  Luther 
Loomis  of  the  other  part,  that  tlie  said  Elmendorf,  in  con- 
sideration of  the  sum  above  mentioned,  to  be  paid  by  the 
said  Loomis,  as  hereinafter  mentioned,  does  hereby  assign, 
set  over,  and  transfer  the  said  decree  and  all  the  right*?, 
powers,  and  equities  appertaining  to  the  same,  as  fully  as 
they  are  possessed  by  the  said  Elmendorf,  to  the  said  Tjoomis, 
to  have  and  to  hold  the  same,  to  his  heirs  and  assigns  for- 
ever, with  authority  to  collect  the  same  in  the  name  of  the 
«ud  Elmendorf,  or  otherwise,  as  the  said  Loomis  shall  deem 
eipedient.  And  the  said  Luther  Loomis  agrees  to  pay  and 
does  pay  upon  the  execution  of  this  agreement,  the  sum  of 
three  thousand  one  hundred  and  forty-one  dollars  and  twen- 
ty-eight cents;  and  he  further  agrees  to  pay  to  the  said 
Peter  Z.  Elmendorf,  the  sum  of  three  thousand  one  hundred 
aiid  twenty-two  dollars  and  forty  cents,  in  one  year  from  the 
date  hereof,  and  not  before,  with  the  lawful  interest  on  the 
same. 

And  it  is  further  agreed  between  the  parties,  that  for  the 
purpose  of  securing  the  payment  of  the  last  mentioned  sum 
of  money,  the  said  Peter  Z.  Elmendorf  shall  hold  a  lien 
upon  the  decree  hereby  assigned  to  the  said  Luther  Loomis, 
as  fully  and  as  perfectly  as  though  the  same  had  not  been 
hereby  assigned ;  and  in  the  event  of  the  non-payment  of 
ttte  said  last  mentioned  sum  and  the  interest,  the  said  Elmen- 
dorf shall  have  the  power  to  proceed  to  collect  the  same 
Qpon  the  decree,  by  selling  the  premises  according  to  law, 
and  as  though  no  assignment  had  been  made.    But  in  the 
Qvent  of  a  sale,  the  said  Elmendorf  agrees  to  give  the  said 
liOomis,  at  least  thirty  days  previous  notice  of  such  sale : 
and  if,  upon  the  sale,  the  said  premises  shall  produce  more 
^lian  the  said  last  mentioned  sum  of  money  and  the  interest, 
Such  excess  or  surplus,  he  agrees  to  pay  over  to  the  said  Loo- 
Dais,  his  heirs  or  assigns,  provided  the  said  surplus  does  not 
0:xeeed  the  amount  due  upon  the  said  decree,  it  being  under- 
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.  stood  tliat  the  whole  amount  is  to  be  collected,  if  the  prop- 
erty will  produce  the  sum  required. 

And  the  said  Elmendorf  guarantees  that  there  is  now  due 
upon  the  said  decree,  the  sum  of  six  thousand  two  hundred 
and  sixty-three  dollars  and  sixty-eight  cents. 

LUTHER  LOOMIS,  [l.  8.] 

PETER  Z.  ELMENDORF,    [l.  s.] 

^ipril  20,  1842. 

On  this  agreement  there  are  endorsed  two  payments  for  in- 
terest,— Feb.  8,  1851,  one  hundred  and  eighty-seven  dcrflars 
and  thirty-four  cents — April  29,  1851,  ninety-three  dollars 
.  and  sixty-seven  cents,  which  was  the  interest  up  to  the  2(Hh 
of  April,  1851. 

In  1852,  Elmendorf  ordered  the  sheriff  to  sell  under  the 
execution. 

This  bill  was  filed  to  enjoin  the  sale.  The  bill  alleges 
that  the  defendants  in  the  execution,  paid  the  amount  dae 
on  it  to  Loomis,  and  insists  that  by  the  terms  of  the  assign- 
ment, they  were  authorized  in  doing  so ;  and  they  further  al- 
lege that  they  have  tendered  to  Elmendorf  the  amount  doe 
him,  in  gold  and  silver,  which  he  refused  to  accept. 

Elmendorf  answered  the  bill.  He  insists,  that  if  the 
company  paid  to  Loomis  the  amount  due  to  Elmendorf, 
they  paid  it  in  their  own  wrong,  and  without  authority.  He 
denies  having  received  payment  from  Loomis  or  any  one 
else.  He  admits  the  tender,  but  says,  when  it  was  made,  i^ 
was  required  of  him  to  transfer  the  decree,  which  he  coul^ 
not  do  without  either  the  payment  of  the  whole,  or 
.authority  for  Loomis. 

Sufficient  of  the  case  is  stated  above,  to  understand 
points  decided  by  the  court. 

The  motion  was  to  dissolve  the  injunction,  which  had 
granted  prohibiting  the  sale. 

./.  C.  Elmendorf,  G.  H.  Br<nm,  foiMaotion. 

Jds.  S.  Jfevius,  A.  0.  Zabriskie,  contra. 
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The  Chancellor.  The  disposition  of  this  motioD  depends 
upon  the  construction  of  the  agreement  between  Peter  Z. 
ISmendorf  and  Luther  Loomis.  If  Loomis  had  authority,  as 
is  contended,  to  collect  the  money  as  the  attorney  of  Elmen- 
dorf,  and  discharge  the  decree,  then  this  injunction  should 
be  retained  until  the  coming  in  of  the  answer  of  Loomis,  and 
a  further  investigation  of  the  merits.  If  it  did  not  authoriie 
Loomis  to  collect  the  amount  that  remained  due  to  Elmen- 
dorf,  then  the  injunction  should  be  so  modified  as  to  allow 
Elmendorf  to  proceed  under  the  decree,  and  collect  that 
•amount 

There  was  due  on  the  decree  the  sum  of  six  thousimd  two 
hundred  and  sixty-three  dollars  and  sixty-eight  cents.    For, 
.and  in  consideration  of,  the  sum  of  three  thousand  one  hun- 
.  dred  and  forty-one  dollars  and  twenty-eight  cents,  the  pay- 
ment of  which  was  acknowledged,  and  the  further  sum  of 
three  thousand  one  hundred  and  twenty-two  dollars  and 
.forty  cents  which  Loomis  agreed  to  jjay  in  one  year,^with in- 
terest, Elmendorf '^  did  assign,  set  over,  and  transfer,  the 
said  decree,  and  all  the  rights,  powers,  and  equities  apper- 
taining to  the  same,  as  fully  as  they  are  possessed  by  the  said 
Elmendorf,  to  the  said  Loomis,  to  have  and  to  hold  the  same 
to  his  heirs  and  assigns  forever,  unth  authority  to  collect 
the  same  in  the  name  of  the  said  Elmendorf  y  or  otherwise^  as 
the  said  Loomis  shall  deem  expedient, ^^ 

If  the  assignment  and  agreement  had  stopped  here,  Loomis 
would  have  been  authorized  to  enforce  the  payment  of  the 
whole  amount  due  on  the  decree  against  the  defendants.    Of 
coarse  it  would  have  been  authority  for  the  defendants  to 
settle  with  Loomis.     But,  by  the  further  terms  of  the  agree- 
ment, the  authority  conferred  upon  Loomis  was  limited.     It 
was  further  agreed  between  the  parties, ''  that  for  the  pur- 
pose of  securing  the  payment "  of  the  amount  remaining  un- 
paid to  Elmendorf,  which  Loomis  had  agreed  to  pay  in  one 
^;fear,  Elmendorf  should  hold  a  lien  upon  the  decree  "  as  taVLj 
mnd  as  perfectly  as  though  the  same  had  not  been  assigned." 
Jf  this  was  not  a  limit  to  Loomis's  authority,  and-a*prohibi- 
<ioD  against  his  collecting  that' amount,  how  did  Elmendorf 
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hold  a  lien  for  it  npon  the  decree  *•  as  fully  and  as  perfectly 
as  though ''  the  assignment  had  not  been  made  ?  Elmendorf 
had  Loomis's  promise  and  agreement  to  pay  the  amount ;  but 
tbis  was  a  fui^ther  agreement  between  them,  that  Loomie's 
personal  responsibility  was  not  to  be  relied  upon.  And  yet, 
tf  Loomis  ooald  discharge  the  lien,  what  security  was  the 
Men  to  Elmendorf?  If  a  payment  to  Loomis  was  payment 
lo  Elmendorf,  what  did  the  agreement  avail,  that  he  was  to 
nftain  the  lien  ? 

The  Hudson  Manufacturing  Company  had  no  authority,  by 
▼irtue  of  the  assignment,  to  pay  to  Loomis  the  amount  doe 
to  Elmendorf.  They  claim  relief  on  the  ground  that  tiiey 
liarve  nade  payment  to  Loomis.  This  they  were  not  justified 
in  doing. 

The  injunction  must  be  modified.  Elmendorf  must  be  per- 
nitted  to  proceed  on  his  decree.  The  sheriff  must  pay  to 
likn  Ae  sum  of  three  thousand  one  hundred  and  twenty  dol- 
lars and  forty  cents,  with  interest  from  tiie  20th  of  Aprfl, 
1661,  and  bring  tiie  balance  into  court  to  abide  its  further 
'Wder. 


1853.]  VAN  MATER  t^.  SICKLER  483 


SttijB  C.  Van  Mater  v.  William  Sickler,  ad.  of  Isaac 
B.  Van  Mater,  dec'd. 

Vbli^  nit  iBffUtitod  bj  one  of  the  vest  of  kin  a^^inst  aa  adminiiitnitor,  for  a  aet- 
Uaamit  tf  the  eatate  in  thii  oonrt,  all  those  entitled  to  a  distributive  share  of 
the  eatate  are  necesaarj  partiea. 

Wheva  the  eMBplaiMuit,  aa  next  of  kin,  calla  upon  the  defendaiity  who  is  ^e 
pinoaal  i«pi«aeiitatiTe  of  the  iotestelo  to  answer  in  that  eapaeitj ;  and  as  an 
heir  At  law  calls  npoa  the  defendant  to  aceonnt  for  the  rents  and  profits,  the  bill 
fa  ■ulUfariotts. 

tm  the  iettieaapt  of  the  ealates  of  deeedenta»  this  eourt  haa  eonenrrent  JarMk- 
tieo  with  the  Orphana'  Cqvfi.  Bot  where  jurisdiction  has  been  aasumed  by  the 
Oiphana'  Coorty  it  is  not  the  right  of  a  partj  to  change  the  forsi  of  settlement  at 
'Ua  pleaaara. 

Ob  filing  the  bill,  an  injuDction  was  allowed  by  one  of  the 
liytinction  nasters.  This  was  a  motion,  on  the  answer  of  the 
defottdeiDt,  to  dissolve  the  injunction. 

R.  P.  Thompson,  attorney-general,  for  motion. 

•^.  L.  Eakitij  contra. 

Tbb  Chancellor.  The  complainant,  as  one  of  the  next  of 
kin  of  Isaac  B.  Van  Mater,  deceased,  is  entitled  to  a  dis- 
tributive share  of  his  estate.  He  filed  this  bill  against  the 
defendant  as  the  administrator  of  the  intestate;  and  the 
prayer  of  the  bill  is  that  the  defendant  may  be  compelled  to 
setfle  his  accounts,  as  such  administrator,  in  this  court ;  that 
ha  may  be  decreed  to  account  also  for  certain  rents  and 
profits  which  he  has  collected  and  which  belong  to  the  com- 
plainant as  one  of  the  heirs  at  law  of  the  decedent.  He  fur- 
ther prays  that  the  defendant^  in  the  meantime,  be  enjoined 
from  further  prosecuting  a  suit  at  law,  which  the  defendant, 
as  administrator,  brought  against  the  complainant  in  the  cir- 
caitOQui^  of  the  county  of  Salem. 
.  Tbe  bill  is  objectionable  in  several  particulars. 
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First.  The  necessary  parties  are  not  before  the  court  In 
a  suit  instituted  by  one  of  the  next  of  kin  against  an  ad- 
ministratori  for  a  settlement  of  the  estate  in  this  court,  all 
those  entitled  to  a  distributiTe  share  of  the  estate  are 
necessary  parties.  They  are  immediately  interested  in  taking 
the  accounts.  Their  rights  are  ascertained  and  concluded  hj 
the  decree  of  this  court 

Second.  The  bill  is  multifarious.    One  object  of  the  bill 

is  to  settle  the  personal  estate  of  Isaac  B.  Van  Mater.    The 

complainant,  as  next  of  kin,  calls  upon  the  defendant,  who 

is  the  personal  representative  of  the  intestate,  to  answer  in 

that  capacity.    But  the  complainant  also,  as  an  heir  at  law, 

calls  upon  the  defendant  to  account  for  certain  rents  and 

profits  which  have  come  into  his  hands.    It  appears,  from 

the  bill,  that  the  persons  entitled  to  the  rents,  claim  ihem  as 

heirs  at  law,  through  their  mother,  who  was  the  wife  of  the 

intestate.    There  arc  others  than  the  heirs  at  law  entitled  to 

the  rent,  who,  as  next  of  kin,  are  interested  in  the  disfHbu- 

tion  of  the  estate  which  the  defendant  represents.    It  is 

manifest,  therefore,  that  these  accounts  cannot  be  settled  in 

the  same  suit 

« 

But  as  the  bill  might  be  amended  to  obviate  these  objec- 
tions, it  will,  perhaps,  be  for  the  interest  of  the  partieathat 
I  should  express  some  opinion  as  to  the  merits  of  the  case. 
The  only  question  before  me  now  is  as  to  the  dissolution  of 
the  injunction.  This  question,  however,  in  a  measure,  invoifes 
the  propriety  of  the  court's  assuming  the  jurisdiction  of  set- 
tling the  estate  of  the  intestate  in  this  court. 

The  administrator  has  proceeded  without  any  objection,  in 
the  orphans'  court  of  the  county  of  Salem,  and  presented 
there  his  accounts  for  final  settlement  This  complainant 
asked  that  court  for  time  to  file  exceptions  to  the  aceovnta, 
which  was  granted.  Before  the  expiration  of  the  tiaie  al- 
lowed for  filing  exceptions  this  bill  was  exhibited. 

Two  questions  are  presented : 

First  Ought  this  court  to  assume  jurisdictioa  Aht  tlie  |iar- 
pose- of  administering  the 'estate?  If  so,  it>migkt  pnoysr^y 
follow  as  inddent  that  the  injunction  granted  should  *be  < 


1853.]  TAN  MATER  V.  SICKLEIL  485 

tinned,  for  the  reason  that  the  settlement  of  the  demand 
which  the  administrator  has  against  the  complainant  would 
be  inTolTed  in  the  final  settlement  and  distribution  of  the 
estate  hj  a  decree  of  this  court. 

Second.  Is  the  settlement  of  the  account  between  the  com- 
plainant and  the  estate  of  a  character  which  requires  or  ren- 
ders proper  the  interference  of  a  court  of  equity  ?  If  so,  it 
is  proper  this  court  should  assume  jurisdiction  in  order  to 
grant  the  complainant  relief.  The  settlement  of  the  accounts 
of  the  administrator  here  would  follow  as  incident  to  that 
relief. 

In  the  settlement  of  the  estates  of  decedents,  this  court 
has  concurrent  jurisdiction  with  the  orphans'  court.  Salter 
and  others  v.  Williamson^ s  ad,,  1  Green,  480 ;  King  v\ 
Berry^s  exWs,  2  Green,  44,  261 ;  manuscript  of  opinions  of 
Ch.  Williamson^  Garrahrant  Lawrence  and  Burtiss  and  others 
V.  admr.  of  Hopkins.  But  where  jurisdiction  has  been  as- 
sumed by  the  orphans'  court,  it  is  not  the  right  of  a  party  to 
diange  the  forum  of  settlement  at  his  pleasure.  The  Ghan- 
ooUor  must  exercise  his  discretion  and  judge  as  to  the  pro- 
priety of  the  court  of  chancery's  interposing.  There  are 
many  cases  where  the  character  of  the  estate  is  such  that  the 
remedy  which  can  be  afforded  to  parties  interested,  by  the 
orphans'  court,  is  defectiye.  The  case  may  be  one  of  com- 
plication and  difficulty,  requiring  the  aid  of  a  court  of  chan- 
cery, in  ascertaining  and  securing  the  rights  of  those  inte- 
rested in  the  estate,  and  in  the  protection  of  the  executor  or 
administrator. 

In  tiiis  case,  there  is  nothing  which  requires  the  aid  of 
this  court.  The  complainant  alleges  that  the  inventory  filed 
is  not  a  true  one,  and  that  the  final  account  presented  for  al- 
lowance by  the  administrator,  is  in  many  respects  inaccurate 
and  erroneous.  The  orphans'  co^i^rt  is  as  competent  to  ad- 
just and  correct  these  defects,  if  they  really  exist,  as  this 
court.  There  is  no  complaint  of  any  error  they  hare  com- 
mitted, nor  is  any  reason  suggested  for  any  well  grounded 
apprehension  that  that  court  will  not  afford  complete  justice. 
I  do  not  see  any  reasonable  ground,  therefore,  for  ousting 
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the  orphans'  court  of  itd  jurisdiction,  for  the  mere  purpose  of 
8«t4liog  the  administrator's  accounts  here* 

As  to  the  other  ground,  whether  the  complainant  has  any 
equity  which  renders  the  interference  of  the  court,  on  his 
behalf,  necessary  or  proper.  The  complainant  is  indebted 
to  the  administrator  between  one  and  two  hundred  dollant 
for  articles  purchased  at  the  vendue.  After  time  wBa 
granted  to  file  exceptions  to  the  administrator's  accounts, 
the  administrator  brought  the  suit  at  law  against  the  com- 
plainant. There  is  no  dispute  that  the  debt  is  due,  but  the  al- 
legation is  that  the  amount  which  the  complainant  is  entitled 
to  receive,  as  his  distributive  share  of  the  estate,  is  more 
than  the  debt  which  the  administrator  claims  to  be  due  the 
estate ;  and  it  is  insisted,  that  such  being  the  case,  it  is  unrea- 
sonable and  inequitable  that  the  defendant  should  be  permit- 
ted to  enforce  the  payment  by  suit  at  law.  The  answer 
denies  the  allegation  that  the  amount  due  the  complainant, 
as  next  of  kin,  is  equal  to  the  amount  of  the  debt  contracted. 
Ought  the  court  to  take  jurisdiction  of  the  case  to  settle  this 
question?  The  delay  in  the  settlement  of  the  estate,  and 
the  expense  of  litigation,  are  proper  matters  for  the  conside- 
ration of  the  court.  At  the  worst,  the  complainant  will  onljr 
be  put  to  some  inconvenience,  by  the  course  pursued  by  the 
administrator,  in  compelling  him  to  pay  his  debt,  if  this  court 
refuses  to  interfere.  On  the  other  hand,  the  whole  amount 
in  dispute  will  not  pay  the  costs  of  this  litigation.  I  do 
not  think  a  suit  like  this  is  to  be  encouraged.  I  can  only 
judge  of  the  case  as  it  aiq)ears  by  the  bill  and  answer.  The 
injunction  must  be  dissolved  with  costs. 
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Roend  Ain>  omntar. 


An  •  gtBimi  nd^  the  ewut  oight  not  to  inttrflNn  i&  eaiM  of  a•ilMM^  ' 

ii^iiry  apprehended  is  of  »  ehameter  to  justify  oonflieliiig  opiwMis*  wMhor  the 

injury  will  la  fact  ever  be  realised. 
It  iff  net  for  this  eoart  to  determine  whether  there  has  been  aaj  irreftthuiltf  hi 

lajrittg  out  a  street.     Sach  proceedings  nnut  stand  nntil  set  aside  by  a  legal  'tvi- 

bonal  which  has  authority  to  interfere. 

This  was  a  motion  for  injunction,  argued  at  Newark, 
August  2d,  1853.  The  case  as  made  bj  the  pleading^s  and 
proofs,  sufficiently  appear  in  the  opinion  of  the  Chancellor. 

jj.  S.  Pennington  and  W.  Pennington  for  the  motion. 

John  Hopper  and  /.  P.  Bradley,  contra. 

The  Chancellor.  The  defendants  deny  that  the  erection 
of  the  blacksmith  shop  as  contemplated  by  them,  will  be  i&- 
jurioua  to  the  complainant's  business.  They  admit  that  thej 
intend  to  erect  the  shop  with  the  ordinary  chimneys.  They 
insist,  that  such  chimneys  are  more  convenient  for  thenselyes, 
and  are  less  objectionable  to  their  neighbors,  on  account  of  tiie 
dufit.  cinders,  and  soot,  than  the  high  chimneys.  The  only 
complaint  in  the  bill  is,  that  the  dust,  cinders,  and  soot,  (rem 
the  low  chimneys,  with  a  northerly  wind,  would  be  thrawii 
into  the  paper  mill,  endanger  the  mill  by  reason  of  the 
sparks,  rendering  it  uncomfortable  to  the  workmen,  and 
blaeken  and  spot  the  pulp  before  it  is  made  into  paper. 
The  complainants  insist,  that  a  blacksmith's  shop  constructed 
in  any  manner,  located  aa  this  will  be,  will  be  a  nuisance  to 
them,  and  should  be  prohibited.  But  they  ask,  in  case  the 
court  should  not  be  willing  to  prohibit  the  erection  alto- 
gether, that   such  restrictions  may  be  put  upon   the   de. 
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fendants,  as  to  compel  them  to  construct  their  forges  with 
one  large  chimney. 

In  the  case  of  Rogers  et  al.  v.  Danforth  et.  a/.,  decided  in 
February  term  last,  {Stn.  R.,  p.  289)  the  complainants,  who 
were  the  owners  of  a  cotton  mill,  filed  their  bill  to  enjoin 
the  defendants  from  erecting,  within  fifty  feet  of  their  miU, 
a  large'  blacksmith  shop  with  a  number  of  forges,  all<^inp 
it  would  be  a  nuisance  ai^d  would  destroy  the  complainants 
business.  The  defendants,  in  that  case,  put  themselves  upon 
the  ground,  tliat  they  intended  to  erect  their  shop  with  one 
large  chimney,  which  would  be  the  reservoir  for  all  their 
fires  and  forges ;  that  this  was  the  modern  improved  plan, 
and  that  with  such  a  chimney  the  injurious  consequences  ap- 
prehended would  be  avoided.  There  was  much  evidence  in 
that  case,  and  it  was  such  as  induced  me,  without  any  hesita- 
tion, to  refuse  the  injunction,  on  the  ground,  that  the  evidence 
satisfied  roe,  that  the  high  chimney  would  avoid  the  mischief 
apprehended. 

In  the  case  now  before  me,  a  large  number  of  witnesses 
have  been  examined,  as  to  the  comparative  advantages  of  the 
high  and  low  chimneys,  and  I  must  confess,  the  weight  of 
the  evidence  is  very  strongly  in  favor  of  the  latter.  The 
manner  in  which  this  subject  has  been  presented  to  me  in 
these  two  cases,  warns  me  of  the  very  great  caution  to  be 
observed  in  granting  injunctions  in  cases  of  mere  appre- 
hended mischief,  and  where  there  is  room  for  such  contra- 
riety of  opinion. 

These  defendants  have  been  carrying  on,  for  the  last 
twenty  years,  a  large  manufacturing  establishment.    In  tlie 
enlargement  of  their  works,  the  erection  of  an  additional 
blacksmith's  shop  has  become  necessary.    The  place  where 
they  contemplate  erecting  it,  is  not  only  convenient,  but  it  ^ 
is  the  only  lot  they  allege,  that  they. own  in  the  vicimt7.K- 
snitable  for  the  purpose.    To  prohibit  its  erection  altogethe^a 
would  be  a  serious  damage  to  them.    For  the  conrt  to  um^- 
dertake  to  decide,  that  they  should  erect  their  works  in  \ 
particular  manner,  when  there  is  much  conflicting  testimony 
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Wtether  such  is  the  best  mode  of  erecting  them,  is  assuming 
atk  unnecessary  responsibility. 

TRe  defendants  were  carrying  on  their  business,  where 
"thiBynow  are,  when  the  complainants  became  the  proprietors 
of  their  mill.     The  business  of  the  defendants  was  such  as 
-Ccy  require  forges.    In  enlarging  their  works,  they  ough  ^  so  to 
^rect  them,  as  to  do  no  unnecessary  injury  to  the  complain- 
ants.   The  defendants   insist  they  will   do  the  complain- 
&AtB  no  injury;  and  they  produce  before  the  court,   the 
tefttimony  of  a  large  number  of  witnesses,  to  show  that  the 
apprehensions  of  the  complainants  are   not  well  founded. 
If  the  evidence  before  me  can  be  relied  upon,  the  black- 
Bmith's  shop  will  not  be  a  nuisance.     If  the  evidence  were 
haldnced,  I  should  not  feel  justified  in  interfering.     But  it 
fery  strongly  preponderates  in  favor  of  the  defendants  an- 
swer.    Should,  however,  the  consequences  follow,  which  the 
oomplainants  apprehend,  there  is  no  suggestion  in  the  bill, 
that  the  defendants  are  not  able  to  meet  any  demand,  that 
lUftj  be  made  upon  them  in  a  legal  way,  for  damages.    As  a 
general  rule,  the  court  ought  not  to  interfere  in  cases  of 
nuisance,  where  the  injury  apprehended  is  of  a  character  {o 
jndtify  conflicting  opinions — whether  the  injury  will,  in  fact, 
^fver  be  realized. 

As  a  ground  for  relief,  the  complainants  allege  that  "  the 

^society  for  establishing  useful  manufactures  "  were  originally 

^^he  proprietors  of  all  the  water  power  at  Paterson,  and  have, 

^*rom  time  to  time,  leased  or  sold  mill  lots  with  water  power. 

"^o  divers  grantees  and  lessees,  and  had  at  the  date  of  their 

S^aase  to  the  complainants,  in  all  cases*  as  far  as  the  com- 

SD»1ainant8  know  and  believe,  covenants  inserted  in  all  their 

X^^ases  and  grants,  calculated  to  protect  the  other  lessees  and 

atees  from  nuisances,  and  among  other  clauses  inserted 

pvenants  restraining  their  lessees  and  grantees  from  erect- 

xwmjg  forges  or  furnaces ;  and  that  such  provision  was  incor- 

X>OTated  in  their  lease,  and  that  they  understood  and  took 

'ibeirsaid  lease  upon  the  express  understanding  that  such 

px-^ovision  was,  and  would  thereafter  be  incorporated  in  all 

tih^  leases  and  deeds  of  said  society  for  mill  lots,  nnd^  that 
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the  mill  lot  upon  wLick  the  blacksmith's  shop  is  to  be  erected 
was,  at  the  date  of  their  lease,  leased  to  ODe  Walker  by  the 
said  society,  and  that  there  was  a  provision  inserted  in  the 
lease  to  Walker,  that  no  forge  or  furnace  should  be  erected 
on  said  lot. 

The  counsel  for  the  complainants  did  not  argue  that  they 
could  ask  the  court  to  interfere,  by  virtue  of  the  covenant 
referred  to.  They  insisted  it  was  entitled  to  the  considera- 
tion of  the  court,  in  viewing  the  subject  upon  its  general 
merits.  If  true  that  such  a  covenant  was  inserted  in  all  the 
leases,  and  if  the  lessees  in  observance  of  it,  had  erected 
their  works,  and  if  the  complainants  and  defendants,  with  a 
mutual  understanding  that  they  would  regard  such  covenant, 
had  enlarged  and  carried  on  their  business,  although  the  one 
party  might  have  no  legal  claim  against  the  otlier,  through  or 
upon  the  covenant,  it  might  have  weight  with  this  court  on  a 
question  for  injunction,  if  in  other  respects  the  right  of  the 
complainants  to  an  injunction  was  doubtful. 

The  defendants  deny  that  any  covenants  of  the  force  and 
efteot  stated  by  the  bill  were  inserted  in  the  leases,  and  they 
allo^e'^that  the  Walker  lot,  on  which  they  propose  building, 
has,  since  the  year  1841.  been  leased  to  several  tenants  with- 
out any  restriction  whatever.  They  set  up  in  their  answer, 
and  they  show  by  evidence,  that  they  have  had  within  one 
hundred  and  fifty  feet  of  the  complainants  mill,  ever  since 
its  erection,  a  blacksmith's  shop,  and  that  the  complainants 
tlicinselves  have  had,  and  now  have,  within  one  hundred 
feet  of  their  mill  a  blacksmith's  shop  of  their  own. 

Under  such  circumstances,  I  do  not  see  that  the  complain- 
ants can  claim  any  benefit  from  the  covenants,  even  if  they 
were  of  the  character  alleged  in  the  bill. 

Tliere  is  another  ground  upon  which  the  court  is  asked 
to  interfere.  It  is  alleged  that  the  defendants  are  erecting 
their  shop  on  a  public  street,  and  that  by  so  doing  they 
are  bringing  their  building  nearer  to  the  complainants' 
mill  than  they  have  any  right.  In  answer  to  this  allegation, 
the  defendants  say  that  the  street  was  laid  out  by  the  paUic 
autlioiity  of  the  city  of  Paterson,  and  they  produce  the  record. 
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The  complainants  reply  that  the  street  was  irregularly  laid 
oat,  and  that  it  was  done  without  first  vacating  the  old  road. 
It  is  not  for  this  court  to  determine  whether  there  has  been 
any  irregularity  in  laying  out  the  street.  The  proceedings 
were  by  a  competent  authority,  and  will  stand  until  set  aside 
by  a  higher  legal^tribunal,  who  has  authority  to  interfere. 
The  motion  for  ii\junction  is  denied,  with  costs. 
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OsADUH  Herbert  t).  Brbbcoa  Scofibld  and  othrs. 

The  Mknowledgment  of  the  receipt  of  the  consideration  money  in  %  deed  is  ^rt  ma 
faexe  evidence  that  the  consideration  is  paid.  But  it  is  not  conelasiTe.  The 
grantor  may  show  that  the  consideration  was  other  than  a  moneyed  considera- 
tion, or  if  a  moneyed  consideration,  that  in  whole  or  in  part  it  was  unpaid.        h 

The  acknowledgment  of  payment  in  a  deed  is  a  receipt  fur  the  consideration 
money,  and  if  the  grantor  impeaches  that  receipt  it  must  he  dearly  made  out  to 
the  satisfaction  of  the  tribunal  to  which  an  appeal  is  made  for  redress. 

Where  a  complainant  comes  into  court  with  a  sworn  bill,  and  it  turns  out  upon  in- 
yestigation  of  the  case  that  the  bill  has  been  framed  with  skill  and  care  to  avoid 
on  impression  which  would  bo  made  by  an  ingenuous  statement  of  the  case,  the 
complainant  assumes  a  position  in  the  court  which  deprives  him  of  the  benefit 
of  doubts  which  might  otherwise  be  resolved  in  his  favor. 

A  disingenuous  bill  which  is  sworn  u>,  is  quite  as  obnoxious  to  the  censure  of  the 
court  as  a  disingenuous  answer. 

On  bill  and  cross  bill. 

Mr.  J.  Vandyke,  for  Obadiah  Herbert,  complainant   in 
original  bill. 

Mr.  J.  Seuddery  for  Rebecca  Scofield,  complainant  in  cross 
bill. 


Mr.  W.  Halstedy  for  Hiram  S.  Parsons. 

The  Chancellor.  Obadiah  Herbert  filed  his  bill  on  a 
mortgage  which  had  been  executed  to  him  by  Rebecca  Sco- 
field.  There  is  no  dispute  as  to  the  rights  of  the  com- 
plainant in  the  original  bill.  The  controversy  is  between 
Rebecca  Scofield  and  Hiram  S.  Parsons,  under  the  cross  bill. 

The  case  made  by  the  cross  bill  is  this :  That  on  the  30th 
of  May,  1842,  Obadiah  Herbert,  to  secure  a  debt  of  $2,000, 
which  he  owed  Jane  Eirkpatrick,  executed  to  her  his  bond, 
and  mortgaged  the  lands  in  controversy. 

On  the  first  of  August,  1842,  Herbert  conveyed  the 
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mortgaged  premises  to  Josiah  Bennet.  On  the  11th  of  De- 
cember, 1843,  Josiah  Bennet  conveyed  to  Jacob  C.  Bennet, 
and  on  the  12th  of  April,  1848,  Jacob  C.  Bennet  conveyed 
to  Rebecca  Scofield. 

The  consideration  of  the  conveyance  to  Rebecca  Scofield 
was  13,000.  She  paid  one  thousand  dollars  down.  By  an 
agreement  entered  into  between  herself,  her  grantor,  and 
Obadiah  Herbert,  she  gave  her  bond  to  Obadiah  Herbert  in 
the  penal  sum  of  $4,000,  conditioned  to  pay  to  Jane  Kirk- 
patrick  the  said  bond,  to  secure  $2,000  which  she  held  against 
Obadiah  Herbert. 

On  the  5th  of  April,  1849,  Rebecca  Scofield  conveyed 
part  of  the  lands  to  Hiram  S.  Parsons  for  the  consideration 
of  $2,500.  The  cross  bill  alleges  that  $1 ,500  of  this  conside- 
ration money  was  paid  in  cash,  at  the  time  of  the  delivery  of 
the  deed,  and  that  the  balance,  which  was  $1,000,  Hiram 
S.  Parsons  agreed  to  pay  to  Obadiah  Herbert,  in  satis- 
faction of  so  much  of  the  Jane  Kirkpatrick  bond  and 
mortgage,  and  that  he  has  not  paid  the  thousand  dollars,  and 
refuses  to  do  so. 

The  cross  bill  prays  that  Rebecca  Scofield  may  be  decreed 
to  have  a  lien  on  that  part  of  the  premises  held  by  Hiram 
S.  Parsons,  for  the  thousand  dollars,  as  the  balance  of  the 
purchase  money  due  her,  and  that  it  may  be  first  sold  to 
raise  the  money  necessary  to  pay  oflF  the  bond  and  mort- 
gage of  Obadiah  Herbert. 

There  is  no  difficulty  as  to  the  law  applicable  to  the  case. 
If  one  thousand  dollars  of  the  purchase  money  agreed  to 
be  paid  by  Hiram  S.  Parsons  remains  unpaid,  Rebecca  Sco- 
field has  an  equitable  lien  upon  the  premises  for  the  money. 
Sugderiy  352-353 ;  Chapman  v.  Tanner,  1  Vern.  267  ;  PolleX' 
s\sn  V.  Moore,  5  Atk.,  272 ;  Story  Eq.  P.  §1217,  and  noU  (4); 
Warner  v.  Van  Alstyne,  3  Paige,  515  ;  7  Wheaton,  46. 

The  deed  expresses  the  consideration  to  be  twenty-five 
htmidred  dollars  in  money,  the  receipt  of  which  is  thereby 
acknowledged.  This  is  prirna  facia  dvid^nce  that  the  con- 
^deration  money  was  paid.  Bat  it  is  not  conclusive.  Iflfe 
{(Vaatoi*  may  show  tftat  tbe  eo«»!dciMi<hi  WalB  otb^  Ht^  a 
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mooejed  consideration,  or  if  a  moneyed  consideration,  that  ia 
whole  or  in  pai*t  it  is  unpaid.  As  to  the  extent  a  party  may 
go  in  impeaching  the  consideration,  the  cases  are  conflicting, 
but  thus  far,  I  think  it  is  settled  by  the  weight  of  authori- 
ties. McCrea  v,  Purmoriy  16  Wend.y  460;  Wilkinton  v, 
Scott,  17  Mass,  249,  and  cases  there  cited. 

The  acknowledgment  of  payment  in  the  deed  is  a  receipt 
for  the  consideration  money,  and  if  the  grantee  impeaches 
that  receipt,  it  must  be  clearly  made  out  to  the  satisfaction 
of  the  tribunal  to  which  an  appeal  is  made  for  redress. 

The  allegation  of  the  complainant  in  the  cross  bill  is  that 
the  consideration  was  $2,500,  as  expressed  in  the  deed — 
that  $1,500  was  paid  in  cash, and  the  balance  of  one  thousand 
dollars  Hiram  S.  Parsons  agreed  to  pay  to  Obadiah  Herbert^ 
on  a  bond  and  mortgage  of  two  thousand  dollars  which  he 
held  against  the  complainant.  The  defendant  denies  he 
made  any  such  agreement,  and  the  complainant  has  not  made 
it  out  satisfactorily  by  proof.  As  evidence  of  the  agree- 
ment, the  bill  charges  that  Hiram  S.  Parsons  made  one 
payment  of  interest  on  the  one  thousand  dollars  to  Herbert^ 
and  that  he  oflFered  to  pay  him  the  principal.  This  the 
answer  denies.  The  testimony  of  Herbert  would  seem  to 
sustain  these  allegations  of  the  bill.  But  the  witness  does 
not  speak  with  much  certainty,  and  the  explanations  made 
by  Charles  B.  Parsons,  a  witness  on  the  part  of  the  defend- 
ant, impairs  very  much  the  force  of  Herbert's  evidence, 
Charles  B.  Parsons  says  his  father  lent  the  money  to  Channcy 
Parsons  to  pay  the  interest.  Herbert  says  both  Hiram  S. 
Parsons  and  complainant  were  there — that  the  interest  was 
paid  on  the  $2,000 — he  cannot  tell  who  paid  it,  but  he  un- 
derstood the  interest  was  paid  between  them.  As  to  the 
offer  to  pay  one  half  the  bond,  Herbert  does  not  fix  with 
certainty  the  time  when  the  offer  was  made.  In  explanation 
of  this  circumstance,  Charles  B.  Parsons,  while  he  also 
proves  that  the  offer  was  made,  makes  it  to  have  been  before 
the  deed  was  delivered,  and  before  the  settlement  as  to  th 
consideration. 
.  ^ut  still,  although  the  complainant  does  not  show 
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one  thousand  dollars  was,  by  agreement,  to  be  paid  on  the 
Herbert  mortgage,  if  the  proof  was  satisfactory  that  any 
certain  portion  of  the  purchase  money  remained  unpaid,  it 
would  be  an  equitable  lien  on  the  premises,  and  the  com- 
plainant would  be  entitled  to  relief. 

But  the  proof  must  be  satisfactory.  If  it  leaves  the 
matter  doubtful,  the  acknowledgment  in  the  deed  is  a  pro- 
tection to  the  grantee. 

I  must  confess,  the  pleadings  and  the  evidence,  leave  it 
very  doublful  whether  all  the  purchase  money  has  been  paid. 
The  conviction  produced  upon  my  mind  is,  rather  that  it  has 
not  all  been  paid.  And  yet,  I  do  not  see  my  way  clear  to  af- 
ford the  complainant  any  relief.  He  does  not  make  out  a  clear 
case,  and  no  one  can  say,  with  any  certainty,  as  to  the 
amount,  if  any,  remaining  unpaid. 

The  case  is  embarrassed  by  the  bill.  It  is  an  injunction 
bill,  and  is  sworn  to.  The  complainant  should  have  stated 
her  case  with  accuracy.  She  has  not  done  so.  Where  a 
complainant  comes  into  court  with  a  sworn  bill,  and  it  turns 
out,  upon  investigation  of  the  case,  that  the  bill  has  been 
framed  with  skill  and  care,  to  avoid  an  impression  which 
would  be  made,  by  an  ingenuous  statement  of  the  case,  the 
complainant  assumes  a  position  in  the  court,  which  deprives 
him  of  the  benefit  of  doubts,  which  might  otherwise  be  re- 
solved in  his  favor.  A  disingenuous  bill  whicli  is  sworn  to, 
is  quite  as  obnoxious  to  the  censure  of  the  court,  as  a  disin- 
genuous answer. 

It  is  manifest,  that  the  impression  intended  to  be  made  by 
the  bill  was,  that  at,  or  about  the  time  of  the  execution  of 
the  deed,  the  sum  of  fifteen  hundred  dollars  was  paid  in  cash, 
and  at  the  same  time,  the  understanding  had,  as  to  the  man- 
ner in  which  the  balance  was  to  be  paid.  TKu  answer  denies 
this  was  so,  and  a  careful  examination  of  the  bill  will  show 
that  this  denial  may  be  reconciled  with  the  statements  o.  the 
bill  in  this  particular. 

The  bill  states,  that  Parsons  agreed  to  pay  the  couii)lain- 

ant  for  the  premises,  the  sum  of  two  thousand  five  hundred 

dollars.     That  the  sum  of  one  thousand  five  hundred  dollars, 
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it  wiis  agreed,  should  be  paid  in  cash,  and  the  balance  ap- 
plied on  the  Herbert  mortgage.  Then,  i.  u  subsequent  part 
of  tlic  bill  it  is  stated,  *'  that  ihe  said  deed  was  received  by 
the  said  Hiram  S.  Parsons,  upon  the  terms  and  conditions 
last  aforesaid."  And  again,  -'  that  the  said  Hiram  S.  Par- 
sons, at,  or  about  the  time  he  received  the  deed,  paid  to  the 
complainant  the  sum  of  one  thousand  five  hundred  dollars, 
as  he  agreed  to  do  as  before  stated." 

The  defendant,  by  his  answer,  alleges,  that  he  paid  of  the 
considciation  money,  two  thousand  dollars,  by  giving  credit 
for  that  sum,  to  Chauneey  Parsons,  the  son-in-law  of  the 
complainant;  and  that  he  paid  the  balance  of  five  hundred 
dollars  at  a  future  day.  I  am  well  satisfied  from  the  whole 
case,  that  neither  the  statement  of  the  bill,  or  the  answer,  is 
to  be  relied  upon,  as  to  this  part  of  the  transaction.  The 
defendant  has  shown,  by  every  witness  he  examined,  that 
very  little,  if  any  reliance,  is  to  be  placed  upon  his  answer. 

As  the  defendant  admits,  that  at  the  time  the  deed  was 
delivered,  there  was  five  hundred  dollars  of  the  considera- 
tion unpaid ;  and  has  thereby  shown,  that  although  the  ac- 
knoMlcdgmcnt  in  the  deed  is  for  two  thousand  five  hundi'ed 
dollars,  only  two  thousand  dollars  was  actually  paid.  I 
shoud  have  been  inclined,  to  have  declared  the  five  hundred 
dollars  a  lien  on  the  premises,  was  I  not  satisfied  of  the 
want  of  ingenuousness  in  the  complainant,  in  presenting  her 
case  in  her  bill. 

As  to  her  holding  the  property,  to  protect  it  from  Chaun- 
eey Parson's  creditoi-s,  I  think  nothing  of  that.  There  is  no 
evidence  to  warrant  the  charge.  But  it  is  very  plain,  from 
the  whole  case,  that  the  arrangement  for  the  payment  of  the 
consideration  money,  was  not  as  stated  in  the  bii',  and  that 
Chauneey  Parsons  had  some  connection  with  thi;:  part  of  the 
transaction,  which  the  complainant,  for  some  reason,  has  sop- 
prcased. 

There  is  a  mystery  in  the  matter  which  I  cannot  unraveK 
My  conclusion  is,  the  complainant  has  not  prc^ved  her  case. 
I  feel  justified,  however,  in  dismissing  the  cro^  bill  vitbopt 
costs. 
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The  complainant,  in  the  original  bill,  must  take  a  decree 
for  a  sale  of  the  mortgaged  premises — to  sell,  first,  the  part 
owned  by  Rebecca  Scofield,  and  to  raise  any  balance  out  of 
the  part  owned  by  Hiram  S.  Parsons ;  but  no  other  costs 
than  those  of  the  complainant,  Obadiah  Herbert,  to  be 
raised  out  of  the  mortgi^ed  preioides. 
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The  New  England  Manufacturing  Company  v.  Fked- 
ERiCK  A.  Vandyke,  Jr.,  et  d. 

Sabflcribere  io  the  stock  of  a  maoafuctaring  company  put  Id  at  a  valuation  as  ad- 
sets  of  the  company,  a  cotton  mill,  <&o.,  receive  the  stock  of  the  company  there- 
for, and  dispose  of  the  same  as  their  owu.  The  company  take  possession  of  the 
mill  and  use  it  for  several  years ;  no  conveyance  by  deed  is  made  to  them — % 
mere  memorandum  of  the  transaction  being  made  on  the  journal  of  the  trea- 
surer. 

M^ld  that  when  the  consideration  for  the  property  was  received,  its  former  owners 
became  mere  trustees  of  the  company,  and  held  the  title  for  the  company.  Any 
oonvcyaDce  made  by  them  subsequent  to  that  transaction,  though  for  %  fall 
consideration  to  a  grantee  with  notice,  would  be  void  against  the  company. 

A  judgment  creditor  at  best  stands  in  no  better  situation  than  such  a  grantee. 

Although  books  of  a  company  are  not  evidence  against  third  persons,  a  memo- 
randum in  writing  made  by  an  agent  of  the  parties  and  at  their  request,  is  eri- 
denee  for  and  against  them,  and  for  and  against  all  persons  claiming  under  them. 

C  S.  GreeUf  P.  D.  Vroom^  for  complainaDts. 

W.  Halstedj  for  defendants. 

The  Chancellor.  David  S.  Brown  and  William  R.  Han- 
son were  seized  in  fee,  in  their  own  right,  of  a  certain  mill 
site,  together  with  a  cotton  mill  erected  thereon,  and  the 
machinery  and  fixtures  necessary  for  the  use  of  the  mill. 
"  The  New  England  Mar  ufacturing  Company,  of  South  Tren- 
ton," was  incorporated  by  an  act  of  the  legislature  of  this 
state,  on  the  fourth  of  March,  1842.  Their  capital  stock 
consisted  of  one  hundrea  and  twenty-eight  shares  of  five 
hundred  dollars  each.  Brown  and  Hanson  each  subscribed 
for  sixty-two  shares  of  the  stock,  the  par  value  of  which  was 
sixty-two  thousand  dollars.  To  pay  for  this  stock  they  put 
in  as  assets  of  the  company  the  said  cotton  mill,  machinery « 
&c.f  at  the  valuation  of  sixty-two  thousand  dollars.  Thif 
was  the  manner  in  which  the  company  was  organized.  Broi 
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and  Hanson  took  and  disposed  of  the  stock  as  their  own. 
Directors  wei-e  appointed.  The  company  took  possession  of 
the  mill  and  its  appurtenances  and  carried  on  business  for 
several  years.  No  conveyance  by  deed  was  made  to  the 
company  for  the  property  which  represented  the  stock.  A 
mere  entry,  or  memorandum,  of  the  transaction  was  made  by 
the  book-keeper,  in  a  book  of  the  company  called  the  journal 
of  the  treasurer's  book,  and  also  in  the  book  of  minutes. 

On  the  seventh  day  of  February,  1851,  Frederick  A.  Van- 
dyke, Jr.,  one  of  the  defendants,  recovered  a  judgment  in 
the  Supreme  Court  against  William  R.  Hanson,  the  other 
defendant,  and  one  Albert  F.  Hanson,  for  a  large  sum  of 
money,  upon  which  judgment  an  execution  was  issued  and 
placed  in  the  hands  of  the  sheriff,  with  orders  to  levy  upon 
and  sell  all  the  right  and  interest  of  Hanson  in  the  said  mill 
and  premises.  Upon  the  sheriff 's  advertising  the  property 
under  the  execution,  the  complainants  exhibited  their  bill. 
They  pray  that  Hanson  may  be  decreed  to  make  and  exe- 
cute, and  procure  to  be  made  and  executed  to  them  a  deed  of 
conveyance  for  all  his  right,  title,  and  interest  in  the  said 
property — that  he  be  restrained  from  conveying,  mortgaging 
and  encumbering  it — that  Vandyke  and  the  sheriff  be  re- 
strained from  further  proceeding  under  the  judgment  and 
execution,  and  that  the  complainants  may  have  such  other  re- 
lief as  may  be  necessaiy. 

Vandyke  does  not  stand  in  a  position  to  defend  himself^ 
upon  the  ground  that  he  is  a  bona  fide  judgment  creditor 
without  notice.      It  is  therefore  unnecessary  to  consider 
whether  such  a  plea  would  avail  him  in  this  case.     Ho  and 
Amson  have  each  of  them  put  in  an  answer  to  the  bill.  Both 
answers  admit,  substantially,  the  important  facts  which  must 
control  the  decision  of  the  case.     It  is  evident,  from  their 
answers,  that  Vandyke,  long  before  he  recovered  his  judg- 
ement, knew  of  the  transaction  between  Brown,  Hanson,  and 
"tlie  Company.    He  supposed,  that  in  pursuance  of  the  under- 
standing between  the  parties,  the  property  had  actually  been 
transferred  by  deed  to  the  company.     Before  he  recovered 
'^ir  jadgment^  he  filed  a  bill  of  complaint  in  this  court,  under 
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oath,  in  which  he  <allege(i  that  such  conveyance  had  been 
made.  lie  discovered  that  he  was  mistaken  as  to  that  fact, 
and  then  attem{)ted  to  reach  the  propertj'  bj  means  of  a 
judgment  against  Hanson,  fie  now  insists  he  is  not  charge- 
able with  notice,  because  the  information  lie  had  was  erro- 
neous. It  was  that  the  legal  title  was  in  the  company,  when, 
in  point  of  fact,  it  was  in  Brown  and  Hanson.  The  point  is, 
did  he  know  that  the  company  had  paid  Brown  and  Hanson 
a  full  consideration  for  this  property.  It  is  evident  that  he 
did  from  his  own  answer.  But  his  counsel  insisted  in  argu- 
ment that  by  the  stock  transaction  between  Brown,  Hanson, 
and  the  compaay,  the  company  acquired  no  interest  in  the 
property. 

It  is  shown  by  the  books  of  the  company,  tliat  Brown  and 
Hanson  received  one  hundred  and  twenty-four  shares  of 
stock  between  them,  and  that  they  received  it  as  the  con- 
sideration for  the  mill  and  appurtenances.  It  is  objected 
that  the  l)ooks  of  the  company  are  not  evidence  against  third 
persons.  Admitting  the  position  in  all  its  extent,  the  evi- 
dence is  not  admitted  as  the  books  of  the  company.  It  was 
a  memorandum  in  writing  made  by  an  agent  of  the  parties, 
and  at  their  request,  and  in  that  view,  it  is.evidence  for  and 
against  them,  and  for  and  against  all  persons  claiming  under 
them.  Brown  and  Hanson  disposed  of  their  stock,  and  never 
paid  for  it  in  any  other  way;  and  the  stock  tlius  received  by 
Hanson,  Vandyke  now  holds  and  claims  as  his  own.  The 
company  took  possession  of  the  mill,  repaired  it,  and  paid 
the  taxes,  and  used  it  as  their  own.  It  was  through  mere 
carelessness  that  the  deed  was  not  executed. 

When  Brown  and  Hanson  received  the  stock  as  considera- 
tion for  the  property  under  the  agreement,  they  became  mere 
trustees  of  the  company  and  held  the  title  for  the  company. 
Any  conveyance  made  by  them  subsequent  to  that  transac- 
tion, though  for  a  full  consideration  to  a  grantee  with  notieei 
wrould  be  void  against  the  company.  A  judgment  croditot' 
at  best,  stands  in  no  better  situation  than  such  a  graMee- 
Such  is  the  position  of  the  complainant 

The  legal  title  to  the  property  is  in  Brown  and 


1863.]  NEW  ENGLAZO)  BfANUF.  CO.  1^.  VANDYKE  et  d.        501 

The  complainants  have  a  right  to  call  upon  them  for  a  con- 
yejrance.  It  is  proper  that  the  court  should  interfere  and 
prcTent  the  further  embarrassment  of  the  title  by  proceedings 
under  the  judgment.  But  a  final  decree  cannot  now  be  made. 
David  S.  Brown  is  a  necessary  party  to  the  suit.  There  are 
many  obvious  reasons  why  the  court  ought  not  to  decree  a 
conveyance  by  one  of  these  trustees  without  having  the  other 
before  it.  The  reason  given  by  the  bill  for  not  bringing 
Brown  in,  that  Brown  is  willing  to  convey,  is  not  sufficient. 
I  cannot  take  the  mere  allegation  of  the  complainants  for  the 
truth.  When  brought  before  the  court,  Brown  may  repent 
of  his  willingness,  and  may  give  good  reasons  why  the  com- 
plainants shoud  not  have  the  title  which  is  in  his  co-trustee, 
until  the  accounts  between  them  are  settled. 

The  complainants  are  at  liberty  to  amend  their  bill  with- 
out costs. 


REPORTS  OF  CASES 


ARGUED  AND  DETEBMINBD  IN  THE 


COURT  OF  EBBOES  AND  APPEAIS, 


OF  THV 


STATE  OF  NEW  JERSEY, 


ON  APPEAL  PROM  THE  COURT  OP  CHANCERY, 


COUUBNCINa  WITH  UABCH  TERM,  1853. 


JOHN  P.  STOCKTON,  Reporteb. 


i 


TRENTON: 

PBINTEO   AT  THE   "  TBCB  AHEBICAN   OFFICE.' 

1856. 


THE  JUDGBS  OF  THB  COITBT  OF  BBROBS  AKD  APPEALS  DUBING 
THB  PERIOD  OF  THESE  REPORTS,  WERE— 

Hon.  Benjamin  Wiluamson,  Chancellor. 

Henry  W.  Green,  Ch.  J.  of  the  Supreme  Court. 
Daniel  Haines, 
Elias  B.  D.  Ogden, 
Stacy  G.  Potts, 
L.  Q.  C.  Elmer, 


.Associate  Justices 

of  the 
Supreme  Court. 


John  Huyler, 
Thomas  Arrowsmith, 
Joseph  L.  Risley, 
Moses  Wills, 
John  M.  Cornblison, 
Caleb  H.  Valentine, 


Jippointed  Judges 
of  this  Court. 


By  an  act  entitled  "  An  Act  to  Reorganize  the  Courts  of 
Law,"  passed  February  9,  1855,  the  Associate  Justices  of 
the  Supreme  Court  were  increased  to  six,  and  the  Hon. 
Martin  Byerson  and  Peter  Yredenburgh  were  appointed, 
and  took  their  seats  in  June  term,  1855. 
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CASES  ADJUDGED 


COURT  OF  ERRORS  AND  APPEALS, 

OP  THE 

STATE  OF  NEW  JERSEY, 
ON  APPEAL  FROM  THE  COURT  OF  CHANCERY, 

MARCH    TERM,    1833. 


Jambs  M.  Redmond,  appellant,  and  Philemon  Diokerson, 
who  sues  for  the  use,  &c.,  and  others,  respondents. 

Ibt  direotort  of  an  incorporated  eompanj  cannot  speculate  with  tbv  funds  or 
cfedit  of  the  ooaapanj,  and  appropriate  to  themseWes  the  profit  of  Euch  specu- 
lation. Thej  cannot,  in  making  sale?,  or  purchases  for  the  company,  take 
adranUge  of  their  position  as  directorp,  and  cither  directly  or  indirectly,  specu- 
late upon  the  company. 

If  such  a  tnuuaetion  has  involved  a  complainant  in  a  law  suit,  there  i^  no  pro- 
priety in  bis  appealing  to  a  court  of  conscience  to  give  him  redress,  which  he 
is  not  entitled  to  by  the  strict  rule?  of  the  common  law. 

Althoogh  a  demnrrcr  at^cits  all  the  facts  alleged  in  the  bill,  where  a  bill  alUged 
Of  a  fact,  that  a  check  was  paid,  and  then  procee<Ied  to  detail  the  manner  and 
circumstances  of  its  payment,  and  the  circumstanced  appealed  to,  to  show  its 
payment,  did  not  establish  the  fuot.  I:  was  hthJ  that  the  allcgati<.>n  auiountud 
tonothiog. 

The  bill  alleges,  that  the  Boudinot  Manufacturing  Com- 
pany was  incorporated  on  the  12th  day  of  Fel»ruary,  1835, 
▼ith  a.  capital  stock  BOt  to  exceed  $200,000  to  be  divided 
4nto  sh^*e8  of  one.  hnndfcd  dollars  each,  and  that  so  soon 
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as  Uio  :riim  of  ten  rliou?and  dollars  of  such  capital  should 
l^c  paid  in,  or  received  satisfactorily,  the  said  company  were 
authorized   to   conihience   operatioLS  under  their  charter; 
that  soon  after   the  charter  was   gra'i:t^d,  three  hundred 
shares  of  the  stock  were  subscribed  and  paid  up  in  full  to 
their  par  value  of  one  hundred  dollars  per  share ;  that  the 
company  commenced  business  operations ;  that  in  the  year        r. 
1843  they  became  unable,  for  want  of  funds,  to  proceed,        ^ 
and  accordingly  suspended  their  business;  that  duriag  that     ^ 
year,  James  M.  Redmond,  the  complainant,  made  an  agree-     —  - 
mem  with  Philemon  Dickerson,  John  C.  Benson  and  Samuel     X-* 
<I.  Wheeler  to  purchase  and  divide  equally  among  them-     — -« 
^elvo^^  the  capital  stock  of  the  s?aid  company,  with  the  in  ten-    — -c 
tion  of  renewing  business:  that  in  pursuance  of  said  agree-    —  ^ 
mont,   Redmond    purchased  one    hundred   and    twenty-six   :3C 
shares,  Dickerson  ninety-one  shares,  Benson  five  shares,  and  X> 
Wheeler  five  shares,  making  in  all  two  hundred  and  twenty-   —  "^ 
seven   shares,  in  which  they     :ere  all  equally  interested;    ^     J 
Ifaviiig  seventy-three  shares  uut-standing,  and  which  were   ^^' 
uwiM'd  \)y  Alfred  >touicninirgh  and  Edward  LaiTan;  chat  a  -^^ 
inivaing  (»f  tlie  stockholders  was  then  called,  at  which  the 
directors  severally  resigned  their  offices,  and  the  complain-  — -^^ 
ant,  together  with  the  said  Dickerson,  Benson,  Wheeler  and  -E>J 
John  M.  Gould  (to  whom  Mr.  Dickerson  had  transferred  one  ^>  ^ 
^htivc  of  stock  to  qualify  him.)  were  elected  directors;  Phile-  —  "^^ 
nion  Dickerson  was  chosen  president,   Benson  agent,  and  -E> 
Suhiuel  Ct,  Wheeler  commission  merchant  of  the  company.    *  ^^ 
all  to  act  without  compensation  ;  that  the  complainant,  and   -^^ 
his  partners  in  the  stock,  as  before  mentioned,  then  ofifered    -t>" 
to  .Stoutenburgh  and  LafTan  to  advance  funds  with  them  in   ^^  ^ 
proportion  to  the  shares  they  respectively  held,  to  enable    ^  -■ 
the  company  to  recommence  business;  that  Stoutenburgh    -rf' 
and  Laffan  refusing,  the  complainant  and  his  said  partners 
made  application  to  the  legislature  for  a  supplement  to  the 
charter  of  the  company,  and  which  was  paased  Mardi4th, 
1 844 ;  by  which  supplement  the  company  were  atftlHA4ted 
to  increase  the  par  value  of  the  shares  froUi  one  hufldrtid  to 
one  hundred  and  fifty  dollars  each ;  that  tbe  dhSitetArs  fiDed 
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in  an  instalment  oi'  ten  dollars  on  each  share,  to  be  paid  in 
on  the  first  day  of  June,  then  next  ensuing ;  that  before  the 
passage  of  the  resolution  to  call  in  this  instalment,  tue 
complainant  and  his  associates,  Dickerson,  Benson  and 
Wheeler,  had  made  a  contract  with  one  Hamilton  Gay  for  a 
large  lot  of  cotton  machinery,  at  a  price  of  eighteen  thousand 
eight  hundred  dollars,  to  be  delivered  on  or  before  the 
tentii  day  of  the  same  month  of  June  aforesaid,  at  which 
time  they  were  bound  to  pay  six  thousand  eight  hundred 
dollars  on  account  of  said  contract,  and  to  secure  the  pay- 
ment of  the  balance,  twelye  thousand  dollars,  by  a  mortgage 
on  said  machinery,  and  which  machinery  had  peen  purchased 
wifli  the  intention  of  having  the  same  conveyed  to  the  com- 
pany as  soon  us  the  same  could  safely  and  properly  be  done, 
and  which  could  not  be  until  Stoutenburgh  and  Laffan  either 
paid  np  their  instalments,  or  their  stock  was  declared  for- 
feited ;  that  Stoutenburgh  and  Laffan  did  not  pay  the  ten 
poF  cent,  called  in,  and  on  the  sixth  of  the  same  month  of 
June  aforesaid,  by  a  resolution  of  the  directors,  their  stock 
was  declared  forfeited ;  that  on  the  said  sixth  of  June,  the 
complainant,  in  order  to  comply  with  the  terms  of  the  said 
aet,  made  and  delivered  to  the  directors  his  check,  as  fol- 
lows :  **  Cashier  of  the  Bank  of  New  York,  pay  to  the  order 
of  P.  Dickerson,  President  of  the  Boudinot  Manufacturing 
Company,  Twelve  Hundred  and  Sixty  Dollars,"  which  sum 
was  the  amount  of  the  instalment  of  ten  per  cent,  on  the 
one  hnndred  and  twenty-six  shares  standing  in  his  name  as 
before  mentioned ;  and  each  of  his  associates  gave  some 
check  or  memorandum  in  writing,  for  the  ten  per  cent,  on 
the  shares  standing  in  their  names  respectively ;  that  at  that 
tfane  the  complainant  owned  but  o  <  -quarter  of  the  two  hun- 
dred and  twenty-seven  shares  purchased  as  before  men- 
tioned ;  that  the  checks  were  given  as  mere  memoranda,  to 
remain  until  the  complainant  and  his  said  associates  should 
transfer  to  the  said  company  the  said  machinery  purchased 
.  of  Hamlton  Gay,  and  that  it  was  expressly  agreed  by  the 
said  company  that  the  said  checks  should  be  cancelled  upon 
sach  trMsfers  being  made ;  that  at  the  same  meeting  of  the 
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directors,  after  the  shares  of  Stoutenburgh  and  LaflFan  had 
bceu  declared  forfeited,  the  said  company  according  to  the 
original  understanding  of  the  parties^  resolved  to  purchase 
of  the  complainant  and  his  associates  (being  the  same  per- 
sons as  the  company)  the  said  machinery  for  the  sum  of 
twenty-eight  thousand  eight  hundred  dollars ;  that  the  said 
company  assumed  the  payment  of  the  encumbrance  on  the 
machinery  of  twelve  thousand  dollars,  and  ordered  their 
president  and  secretary  to  issue  one  hundred  and  fifty-two 
shares  of  the  capital  stock  at  their  pai-  value  of  one  hundred 
and  t4?n  dollars  a  share,  amounting  to  the  sum  of  sixteen 
thousand  seven  hundred  and  twenty  dollars,  the  balance  due 
the  complainant  and  his  associates  within  eighty  dollars; 
that  soon  alter  the  said  meeting,  the  said  complainant  and 
his  associates  paid,  and  secured  to  be  paid,  to  the  said  Gay, 
from  tlieir  own  funds  and  credits,  each  one  equal  quarter 
l)art  of  the  said  sum  of  six  thousand  eight  hundred  dollars  5 
look  a  conveyance  of  the  machinery  and  gave  a  mortgage 
thereon  for  tlie  said  $12,000,  and  forthwith  conveyed  the 
sa-d  machinery  to  the  company,  //  never  having  been  in  the 
possession  of  the  complainant  or  his  associates  ;  that  there 
was  no  entry  made  on  the  books  of  the  transaction,  and  that 
the  one  liundred  and  fifty-two  sliares  of  stock  were  not 
issued ;  that  in  the  fall  of  the  year,  the  said  complainant  and 
Ditkerson  ascertained  the  affairs  of  the  company  to  be  in- 
solved  in  ob.-^curity,  and  the  lx)ok3  of  the  company  to  be 
loo.^elv  kept,  whereupon  the  company  came  to  a  settlement 
with  Wheeler,  and  tlie  complainant  purchased  all  Wheeler's 
stock  and  interest;  that  the  accounts  were  then  adjusted, 
and  a  receipt  given  to  Wheeler  in  full,  in  which  adjustment 
no  K'ount,  or  charge,  of  the  check  in  question  was  made 
ai^ciist  the  complainant;  that  on  the  first  of  March,  1845, 
the  complainant,  Dickerson  and  Benson,  settled  up  all  the 
affairs  of  the  company,  a(^asted  the  accounts,  and  opened . 
new  books ;  which  accounts,  ao  opened,  set  forth  the  actual  •, 
s'  rtc  of  the  debts  and  credits  of  the  company  with  the  ooph . 
Ijlciinant  and  his  associates  and  all  other  persons,  so  far  n- 
the  names  could  be  ascertained ;  that  by  these  bookft  and 


1853.]  REDMOND  V.  DICKBESON  et  cH.  611 

accounts^  it  appears,  that  the  capital  stock  of  the  said  com- 
panjwas  valued  at  four  hundred  and  seventy-nine  shares^at 
one  hundred  and  ten  dollars  per  share,  and  it  was  declared 
that  the  same  was  paid  up  in  full  hj  the  machinerj,  valued 
at  fifty-two  thousand  six  hundred  and  ninety  dollars,  and 
the  complainant  and  his  partners  were  credited  upon  the 
second  books  with  the  full  par  value  of  the  stock,  and  were 
not  charged  with  the  said  checks ;  that  about  the  first  Sep- 
tember, 1845,  the  complainant  negotiated  with  John  Wood 
^tnd  Nathaniel  S.  Merritt  for  the  sale  of  his  stock,  and 
exhibited  to  them  a  balance  sheet  from  these  books,  and  sold 
them  his  stock  upon  this  exhibit,  and  that  they  purchased 
no  check  or  claim  against  him ;  that  the  check  was  filed  away 
among  cancelled  papers  of  the  company,  was  found  by  Wood 
and  Merritt,  or  their  agents,  and  in  1849  a  suit  was  com- 
menced on  this  check  against  the  complainant,  in  the  name 
of  Philemon  Dickerson,  president,  for  the  use  of  the  Boudi- 
not  Manufacturing  Company,  who  used  the  name  of  Phile- 
mon Dickerson,  as  president;  that  on  the  16th  of  June, 
1849,  upon  a  bill  exbibited  in  the  court  by  one  of  the  credi- 
tors of  the  company,  under  the  act  entitled  '*  An  act  to  pre- 
vent fraud  by  Incorporated  Companies,"  an  injunction  was 
issued  against  the  company,  and  William  Gledhill  and  Hal- 
magh  Van  Winkle  were  appointed  receivers;  that  at  the 
instigation  of  the  stockholders  of  the  said  company,  the  said 
receivers  are  now  prosecuting  the  said  suit  upon  the  said 
check. 

_  The  prayer  of  the  bill  is.  that  the  receivers  may  be  de- 
creed to  deliver  up  to  the  complainant  his  said  check,  and 
the  same  be  declared  paid  and  satisfied ;  that  the  said  Phile* 
mon  Dickerson,  John  C.  Benson  and  Samuel  G.  Wheeler 
.  may  be  decreed  to  be  partners  with  the  complainant  in  the 
transaction  referred  to,  and  liable  to  contribute  to  the  ex- 
penfies  of  the  said  suit  at  law,  as  well  as  their  proportion  of 
ike  sum,  if  any,  found  due  on  the  check,  and  that  the  re- 
ceirers  may  be  enjoined  from  proceeding  any  further  witk 
Hie  siid  suit  at  law. 
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On  the  18th  day  of  May,  1850,  the  Chancellor  made  an 
order  for  the  injunction,  according  to  the  prayer  of  the  bilL 

On  the  17th  September,  1850,  Philemon  Dickerson,  who 
sues  for  the  use  of  **  The  Boudinot  Manufacturing  Companj," 
William  Gledhill  and  Halmagh  Van  Winkle,  receivers  for 
the  creditors  and  stockholders  of  "  The  Boudinot  Mannikc- 
turing  Company,"  by  their  solicitor,  filed  their  joint  and 
several  demurrer  to  the  bill. 

On  the. same  day,  John  C.  Benson,  by  John  M.  Grould,  his 
solicitor,  filed  his  several  answer.  And  on  the  13th  Decem- 
ber, 1850,  Phileinon  Dickerson,  by  John  M.  Gould,  his  solici- 
tor, filed  his  several  answer. 

The  Chancellor.  Upon  the  argument  of  this  demurrer, 
it  was  insisted, 

First — That  there  is  no  equity  in  the  complainant's  bill. 

Second — That  John  C.  Benson  and  Samuel  6.  Wheeler 
are  not  proper  parties  to  the  suit. 

It  is  manifest  this  bill  cannot  be  sustained,  without  the- 
court^s  giving  its  sanction  to  the  transaction  between  the 
complainant  and  his  associates,  in  reference  to  the  machinery 
purchased  of  Hamilton  Gay. 

There  were  three  hundred  shares  of  the  stock  of  '*  The 
Boudinot  Manufacturing  Company"  issued,  and  they  were 
paid  up  in  full.  The  par  value  being  one  hundred  dollars 
per  share,  the  capital  paid  in  amounted  to  thirty  thoosand 
dollars. 

The  complainant,  together  with  Philemon  Dickerson, 
John  C.  Benson  and  Samuel  G.  Wheeler,  purchased  all  the 
stock  issued,  except  seventy-three  shares.  They  were  elected 
directors  of  the  company,  in  connection  with  John  M.  OoaId» 
to  whom  one  share  had  been  transferred,  to  qualify  him  to 
act  as  director.  Having  procured  a  supplement  to  the  origi- 
nal act  of  incorporation,  authorizing  an  increase  of  the  par 
value  of  the  shares  from  one  hundred  to  one  hundred  and 
fifty  dollars  each :  in  pursuance  of  this  supplemental  act,  the 
directors,  on  the  5th  of  September,  1844,  called  in  an  instal- 
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ment  of  ten  per  cent,  on  each  share  of  the  capital  stock 
issued,  to  bo  paid  on  or  before  the  first  day  of  June  then 
next.  Before  this  resolution  was  adopted,  the  complainant 
and  Dickerson,  Benson,  and  Wheeler,  had  made  the  contract 
with  Hamilton  Gay  for  the  machinery.  They  were  to  pay 
for  it  the  sum  of  eighteen  thousand  eight  hundred  dollars,  of 
which  sum  six  thousand  eight  hundred  dollars  was  to  be 
cash,  and  the  balance,  twelve  thousand  dollars,  to  be  secured 
by  a  mortgage  on  the  machinery.  When  they  made  thjs 
contract,  they  constituted  a  majority  of  the  board  of  direc- 
tors,  there  being  but  five  directors,  and  the  fifth  one,  John 
M.  Oould,  qualified  to  act  by  holding  one  share  of  stock,  of 
which  they  were  the  owners,  and  which  they  had  transferred 
to  him  to  make  him  eligible  as  a  director. 

There  was  some  disagreement  on  the  argument,  whether 
or  not  it  appeared  by  the  bill,  that  at  the  time  of  making 
the  contract  in  question,  the  complainant  and  his  associates 
were  directors  of  the  company.  But  I  think  this  is  very 
dear  from  the  order  of  the  transactions  set  forth  in  the  bill, 
and  that  the  complainant  did  not  intend  to  conceal  or  ques- 
tion this  fact. 

At  the  time  this  contract  was  made  with  Gay,  there  was 
im  understanding  between  the  complainant,  and  Dickerson,. 
Benson,  and  Wheeler,  as  associates,  and  the  same  individuals 
as  directors  of  the  company,  that  they  should  purchase  this 
machinery  for  the  company.  The  instalment  was  to  be  paid 
in  on  the  first  of  June,  and  the  machinery  was  to  be  de- 
livered on  the  sixth  of  June.  It  was  not  to  be  delivered 
until  the  sixth,  lest,  as  the  bill  alleges,  the  stockholders  who 
should  not  have  paid  up  their  instalments,  might  derive  some 
benefit  from  the  purchase.  It  was  purchased  by  the  com- 
plainant and  his  associates,  as  the  bill  states,  with  the  inten- 
tion of  having  the  same  conveyed  to  the  company,  as  soon  as 
it  oonld  be  safely  and  properly  done.  On  the  sixth  of  June, 
when  the  diflSculty  apprehended  was  removed  by  the  forfeit- 
ure of  Stoutenburgh  and  Lafifan^s  stock,  the  directors  passed 
a  resolution  **  according  to  the  original  understanding  of  the 
partieSt"  that  the  company. should  purchase  the  machinery  of 
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the  said  associates  for  the  sum  of  twenty-eight  thonsand 
eight  hundred  dollars. 

The  machinery  was  then  transferred  to  the  company,  with- 
out ever  having  been  in  the  possession  of  the  complainant, 
or  of  his  associates. 

Thus  the  complainant,  and  the  three  directors  who  were 
associated  with  him,  made  a  profit  out  of  the  company  often 
thousand  dollars. 

According  to  the  complainant^s  own  statement,  they  did 
not  risk  one  farthing  in  the  transaction.  They  bought  the 
machinery  for  the  company,  and  had  it  depreciated  on  their 
hands,  in  the  interval  between  the  purchase  and  the  deliveiy, 
the  loss  would  have  been  sustained  by  the  company,  and  not 
by  them.  They  were  but  the  agents  of  the  company,  and 
carried  on  the  negotiation  in  their  own  names,  merely  for  the 
purpose  mentioned  in  the  bill,  to  prevent  defaulting  stock- 
holders from  deriving  any  benefit  from  it,  if  they  should 
make  default  in  not  paying  up  their  instalments. 

Is  it  lawful  for  the  directors  of  an  incorporated  company 
thus  to  speculate  out  of  the  company  in  the  purchase  or  sale 
of  materials  which  are  essential  to  carry  on  its  business  ope- 
rations ? 

This  company  was  incorporated  "  for  the  purpose  of  man- 
ufacturing cotton,  woolen,  hemp,  or  silk,  and  generally  all 
articles  manufactured  from  all,  or  either,  of  these  articles,  in 
their  several  and  various  branches."  It  was  necessary  for 
them  to  procure  a  mill  and  machinery  to  carry  on  their  bu- 
siness. Now,  if  after  the  capital  had  been  paid  in,  the  indi- 
viduals composing  the  first  board  of  directors  had  purchased 
the  machinery  for  eighteen  thousand  eight  hundred  dollarSi 
and  then  ^ransferrcd  it  to  the  company  for  the  consideration 
of  twenty-eight  thousand  eight  hundred  dollars,  making  a 
speculation  for  themselves  of  a  profit  of  ten  thousand  dol- 
lars, would  the  transaction  be  one,  which,  if  brought  before 
a  court  of  equity,  ought  to  receive  its  sanction  ?  Woiild  iho 
court  aid  the  individuals  composing  the  direction  in  retp^ 
ing  the  fruits  of  such  an  arrangement  7 

But  thifl  view  of  the  cue  was  oombatted  with  great  eir^: 
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nestness  and  ability  by  the  complainant's  counsel.  He  in- 
sisted that  the  transaction  was  no  injury  to  any  one — that 
these  directorSi  themselves  owning  all  the  stock,  no  one  else 
was  interested  or  could  lose  by  it. 

If  these  individuals  did  not  anticipate  a  profit  in  some 
way,  it  is  difficult  to  conceive  why  they  should  have  put  the 
machinery  in  at  an  advance  of  ten  thousand  dollars.  If  they 
did  expect  a  profit,  it  was  to  be  made  out  of  some  other  per- 
sons than  themselves. 

But  were  not  the  public  interested  ?  Why  did  the  charter 
require  a  certain  amount  of  money  to  be  paid  in,  as  capital, 
upon  which  the  company  were  to  do  business  ?  Was  it  not 
for  the  protection  of  the  public,  with  whom  the  company 
were  to  obtain  credit,  and  to  deal  ?  And  did  it  make  no 
difference  to  the  public,  whether  the  capital  was  bona  fide 
paid  in,  or  was  represented  by  machinery  valued  at  an  ex- 
travagant price?  The  company,  in  payment  for  this  ma- 
chinery, issued  one  hundred  and  fifty-two  shares  of  stock. 
Had  this  stock  been  paid  for  in  money,  they  would  have 
realised  sixteen  thousand  seven  hundred  and  twenty  dollars; 
and  instead  of  having  a  mortgage  upon  their  machinery  of 
twelve  thousand  dollars,  they  would  have  incurred  an  out- 
standing debt  of  but  two  thousand  and  eighty  dollars.  The 
company  had  been  unsuccessful  in  business,  and  had  become 
so  embarrassed  as  to  render  it  necessary  to  resort  to  legis- 
lative aid,  in  order  to  furnish  a  new  capital,  that  they  might 
resume  business.  Was  not  the  important  trust  committed  to 
these  directors  to  manage  this  capital,  as  well  for  the  protec- 
tion of  the  public,  as  for  the  profit  of  the  stockholders  ?  Did 
it  make  no  difference,  though  these  directors  were  the  sole 
stockholders,  whether  that  capital  was  improvidently  di- 
minished, or  safely  guarded  and  preserved,  as  a  fund,  for  the 
fntnre  operations  of  the  company  ?  Was  it  not  a  breach  of 
tmstyfor  the  directors  so  to  speculate  on  that  capital  fOr 
their  individual  benefit,  as  to  lessen  the  security  which  the 
legidature  had  intended  to  provide  for  the  protection  of 
their  dealers  and  the  business  community?  The  conse* 
^nescee  9xe  before  as.  '  The  oompany  is  now  insolvent,  and 
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its  creditors  are  ten  thousand  dollars  worse  o£F.  on  account 
of  this  speculation. 

The  directors  of  an  incorporated  company  cannot  specu- 
late with  the  funds  or  credit  of  the  company,  and  appropriate 
to  themselves  the  profits  of  such  speculations.  They  cannot, 
in  making  sales  or  purchases  for  the  company,  take  advantage 
of  their  position  as  directors,  and  either  directly,  or  indi- 
rectly, speculate  upon  the  company.  If  they  are  the  only- 
persons  interested  as  stockholders,  yet,  if  such  speculations 
impair  the  capital  stock,  and  have  a  tendency  to  substitute  a 
fictitious  for  a  real  capital,  such  transactions  are  opposed  to 
the  policy  of  their  act  of  incorporation,  and  cannot,  in  any 
manner,  be  countenanced  by  a  court  of  equity. 

There  is  no  reason  given  in  the  bill,  showing  the  least 
propriety  why  the  complainant  and  his  associates  should  de- 
rive from  the  purchase  of  this  machinery  a  profit  of  ten 
thousand  dollai*s.  They  assumed  no  responsibilities,  or  ran 
no  risks,  for  which  this  profit  could  be  fairly  considered  a 
just  compensation.  If  the  transaction  has  involved  thccom* 
plainant  in  a  law-suit,  there  is  no  propriety  in  his  appealing 
to  a  court  of  conscience  to  give  him  redress,  which  he  is  not 
entitled  to  by  the  strict  rules  of  the  common  law. 

But,  if  I  am  wrong  in  the  view  I  have  taken,  and  if  the 
transaction  referred  to  will  stand  the  test  of  law  and  equity, 
I  think  it  is  plain,  from  the  facts  stated  in  the  bill,  that  the 
check  of  twelve  hundred  and  sixty  dollars  has  never  been 
paid,  nor  bona  fide  satisfied. 

I  would  here  remark,  that  tlie  complainant's  counsel  is 
undoubtedly  correct  in  his  position  that  the  demurrer  admits 
all  the  facts  alleged  in  the  ]»ill,  and  tliere  is  no  room  left  for 
conjecture  or  mere  inference.  But  though  the  bill  alleges  it 
as  a  fact,  that  the  clieck  was  paid,  and  then  proceeds  to  de- 
tail the  manner  and  the  circumstances  of  its  payment,  if  those 
circumstances  appealed  to  to  sIjow  its  j payment  do  not  es- 
tablish the  fact,  the  allegation  amounts  to  nothing. 

Without  any  coiyecture,  or  any  argument  on  the  facts,  it 
appears  to  me  the  statements  of  the  bill  show  most  conclu- 
sively that  the  check  in  question  has  never  been  paid. 
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The  complainant  had  standing  in  his  name  one  hundred 
and  twenty-six  shares  of  stock  when  the  instalment  of  ten 
per  cent  was  paid  in.  He  gave  this  check  of  twelve  hun- 
dred and  sixty  dollars  to  pay  the  instalments  on  these  shares. 

His  associates  gave  their  checks  respectively  for  the 
amount  of  the  ten  per  cent,  on  the  shares  standing  in  their 
respective  names.  The  amount  of  shares  standing  in  the 
name  of  the  complainant  and  his  associates  was  two  hundfed 
and  twenty-seven;  the  sum  total  of  the  checks  was  two 
thousand  two  hundred  and  seventy  dollars. 

The  machinery  was  sold  to  the  company  for  the  sum  of 
twenty-eight  thousand  eight  hundred  dollai-s.  The  company 
assumed  the  mortgage  of  twelve  thousand  dollars,  leaving 
due  to  the  complainant  and  his  associates,  sixteen  thousand 
eight  hundred  dollars.  To  pay  this  balance  of  sixteen  thou- 
sand eight  hundred  dollars,  the  directors,  in  the  language  of 
the  bill,  "  ordered  the  president  and  secretary  to  issue  one 
hundred  and  fifty-two  shares  of  the  capital  stock,  which,  at 
their  par  value  of  one  hundred  and  ten  dollarrf,  amounted  to 
the  balance  due  your  orator  and  his  associates  within  eighty 
dollars.'^  The  shares  were  not  then  transferred,  but  credit 
was  given  for  them  afterwards,  and  it  is  admitted  that  the 
complainant  and  his  associates  received  them. 

In  this  transaction,  and  in  this  way,  the  bill  alleges,  the 
checks  wore  paid.  And  yet  it  is  admitted  that  all  the  com- 
pany owed  the  associates  was  sixteen  thousand  eight  hun- 
dred dollars,  and  that  the  one  hundred  and  fifty-two  shares 
of  stock — par  value,  sixteen  thousand  seven  hundred  and 
twenty  dollars — paid  the  sum  due  to  within  eighty  dollars. 
The  accounts,  then,  stood  thus : — The  complainant  and  his 
associates  owed  the  company  two  thousand  two  hundred  and 
seventy  dollars  on  their  checks,  and  sixteen  thousand  seven 
hundred  and  twenty  dollars  for  one  hundred  and  fifty-two 
shares  of  stock,  making  a  total  of  eighteen  thousand  nine 
hundred  and  ninety  dollars.  The  company  owed  them  six- 
teen thousand  eight  hundred  dollars  for  the  machinery,  leav- 
•  lag  a  balance  due  the  company  of  two  thousand  onehundrM 
ftnd^  ninety  dollars. 
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How,  then,  was  the  check  of  one  thousand  two  hundred 
and  sixty  dollars  paid  in  this  negotiation?  There  is  no 
other  way  in  which  it  is  alleged  to  have  been  paid.  How 
was  it  carried  into  this  account?  What  had  the  check  to  do 
with  the  account  ? 

It  is  true,  the  bill  alleges  that  the  check  was  given  as  a 
mere  memorandum,  to  be  delivered  up  when  the  machinery 
was  transferred  to  the  company — that  after  the  transfer,  the 
directors  considered  the  check  paid — that  through  inadvert- 
ence it  was  not  delivered  to  the  complainant,  but  was  filed 
away  with  the  cancelled  papers  of  the  company — that  some 
months  after,  when  the  accounts  were  made  up,  the  check 
was  not  carried  into  them  as  a  debt  due  the  company.     But 
is  not  all  this  accounted  for,  from  the  confused  manner  in 
which,  as  the  complainant's  themselves  say,  the  accounts 
were  kept  ?    Again,  it  is  alleged,  that  subsequently,  "  an  ac- 
count of  the  capital  stock  was  made,  (called  a  stock  ledger) 
at  which  time,  and  by  reference  to  such  books,  it  appears 
that  the  capital  stock  of  said  company  was  valued  at  four 
hundred  and  seventy-nine  shares,  at  one  hundred  and  ten 
dollars  per  share,  and  it  was  declared  that  the  same  was  paid 
up  in  full  by  the  machinery,  valued  at  fifty-two  thousand  six 
hundred  and  ninety  dollars."    The  bill  has  before  under- 
taken to  give  us  an  account  of  the  number  of  shares  issued, 
and  of  the  particular  manner  in  which  they  were  paid.    It 
tells  us  that  three  hundred  shares  were  originally  issued,    . 
which  the  complainant  and  his  associates  became  the  owner 
of  two  hundred  and  twenty-seven.     The  remaining  seventy^ 
three  shares  of  this  three  hundred  were  forfeited.    One  hui 
dred  and  fifty-two  more  shares  were  issued  for  the  machinery 
This  makes  the  whole  stock,  including  the  seventy-three  fo^^^^ 
feited  shares,  four  hundred  and  fifty- two  shares.    Andy^^=^ 
this  stock  ledger  declares  there  are  four  hundred  and  sevent::-  -^ 
nine  shares  of  stock.    And  it  declares,  too,  that  one  hundr 
and  ten  dollars  per  share  was  paid  on  them,  when  the 
per  cent,  was,  in  fact,  never  paid  on  the  seventy-thr 
shares ;  and  it  is  unaccounted  for  how  the  twenty-nine  adc^^ 
tional  shares  got  afloat.    The  complainant  does  not  alle| 
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Laffaa  would  paj  their  proportion  towards  it;  but  they 
refused  to  advance  any  more  money,  or  to  sell  their  stock  tor 
any  reasonable  sum. 

The  associates,  for  the  purpose  of  relieving  themselres  of 
this  embarrassment,  applied  to  the  legislature  and  procured 
the  passage  of  a  supplement  to  the  charter  of  the  company. 
By  this  supplement  they  were  authorized  to  increase  the 
capital  stock  to  three  hundred  thousand  dollars,  to  be  di- 
vided into  shares  of  one  hundred  and  fifty  dollars  each ;  and 
to  demand  from  the  stockholders  an  additional  sum  of  fifty 
dollars  on  each  share  already  subscribed  for,  by  instalments 
often  dollars  per  share,  on  thirty  days'  notice.  The  penalty 
for  neglect  of  payment  was  the  forfeiture  of  the  stock. 

The  directors  having  by  a  formal  resolution  accepted  the 
supplement,  resolved  to  call  in  an  instalment  of  ten  dollars 
on  each  share,  payable  on  or  before  the  first  day  of  June  then 
next,  and  gave  the  notice  required. 

Stoutenburgh  and  LaflFan  neglected  to  pay  the  instalment, 
and  the  directors  on  the  sixth  day  of  June  declared  their 
seventy-three  shares  to  be  forfeited  to  the  company. 

At  the  same  time,  the  complainant,  on  payment  of  the  in- 
stalment due  upon  the  shares  standing  in  his  name,  gave  his 
check  on  the  Bank  of  New  York,  for  twelve  hundred  and 
and  sixty  dollars,  payable  to  the  order  of  Philemon  Dicker- 
son,  President  of  the  Boudinot  Manufacturing  Company; 
and  each  of  the  other  associates  gave  some  check  or  memo- 
randum in  writing,  for  the  instalments  due  upon  the  shares 
hold  by  them  respectively.  These  checks,  the  complainant 
alleges,  were  given  as  their  memoranda,  to  remain  until  fliey 
could  transfer  to  the  company  certain  machinery  which  they 
had  purchased  of  one  Hamilton  Gay  for  sixteen  thousand 
eight  hundred  dollars. 

The  company,  then,  in  pursuance  of  the  original  under- 
standing of  the  parties,  agreed  to  purchase  of  the  associates 
that  machinery  for  twenty-six  thousand  eight  hundred  dol* 
lara,  being  an  advance  of  ten  thousand  dollars  upon  their 
pofihifle  of  Mr.  Gay.  In  payment  of  this  machinery,  the 
-company  gave  a  mortgage  npon  it  for  twelve  thouBand  dol« 
33 
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lore,  and  issued  to  the  associates  one  hundred  and  fifty-two 
shares  of  the  capital  stock,  wAich  at  its  par  Talue  of  one 
hundred  and  ten  dollars,  amounted  to  the  balance  due  them 
witbin  the  sum  of  eighty  dollars. 

Xhe  complainant,  after  this,  purchased  the  interest  of 
Wheeler,  and  in  September^  1845,  Wood  and  Merritt  pur* 
chased  of  the  complainant  all  his  interest  in  the  company, 
afib^r  a  balance  sheet  had  been  furnished  to  them,  exhibiting 
the  affairs  of  the  corporation,  but  in  which  no  mention  was 
made  of  the  check.  It  is  alleged  that  it  was  understood  by 
the  directors  that  the  check  and  memoranda  given  for  the 
instalments  were  paid  off  in  the  negotiation  of  the  laa- 
chinery,  and  were  filed  away  among  the  cancolled  papers. 

Wood  and  Merritt  having  become  the  owners  of  all  the 
stock  and  effects  of  the  company,  brought  an  action  at  law 
upon  the  check,  in  the  name  of  Philemon  Dickerson,  Pre- 
sident of  the  Boudinot  Manufacturing  Company,  After  the 
commencement  of  that  suit,  certain  creditors  of  the  eoApoJV' 
prooured  an  iiyunction,  restraining  them  from  the  exercise 
of  their  corporate  powers,  and  the  appointment  of  receiY#ii^ 
who  are  prosecuting  the  action. 

The  bill  in  this  cause  was  filed  to  stay  the  proceedinfi  at 
laVf  and  for  specific  and  general  relief.  An  inj«p<rtion  wes 
issued,  and  Messrs.  Dickerson  and  Benson  hare  fil^d  1he|r 
seyeral  answers.  A  general  demnrrer  to  the  bill  was  filfd 
on  behalf  of  the  receivers.  The  GhanoeUor,  after  argomeaty 
sustained  the  demurrer  and  dismissed  the  bill. 

From  this  decree  the  complainant  appeals  to  this  coqrti 
and  the  question  is.  Whether  the  demurrer  was  pr<qMr}y 
sustained  ? 

The  gravamen  of  the  bill  is,  that  the  complainant  is  sued 
at  law  against  equity  and  good  conscience.  To  maintain 
this  position,  it  is  insisted : — Fint,  that  the  check  was  given 
as  a  mere  memorandum,  to  remain  until  the  machinery  should 
be  transferred  to  the  company,  and  that  it  was  agreed  by  t^ 
company  that  it  should  be  cancelled  upon  such  transfer  h^: 
ing  made. 

^e.  directors,  in  this  matter,  were  proceeding  under  tko* 
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ttttitrrftjr  of  the  supplement  to  their  charter.  That  act  au- 
thorised them  to  demand  from  the  stockholders  the  addi- 
tional sum  of  fifty  dollars  on  each  share  of  the  capital  stock 
already  subscribed,  not  exceeding  ten  dollars  on  each  share, 
at  any  one  time ;  and  by  way  of  penalty  for  neglect  to  pay 
after  the  proper  notice,  they  might  declare  the  stock  for- 
feited. 

This  wag  fully  understood  by  the  directors,  and  promptly 
acted  upon  by  them  in  their  resolutions  of  the  sixth  of  June, 
declaring  the  seventy-three  shares  of  Stoutenburg  and  LafiEan 
to  be  forfeited  to  the  company  for  default  of  payment.  And 
upon  their  own  construction  it  must  be  held,  that  the  check 
and  other  memoranda  given  by  the  directors  individually 
were  taken  as  cash,  and  intended  to  be  bona  fide  payments 
of  the  amounts  mentioned  in  them;  otherwise  their  own 
Bto^L  became  liable  to  forfeiture,  and  it  is  not  to  be  supposed 
that  ihey  would  impose  upon  others  the  penalty  which  they 
had  themselves  ine^irred. 

If  they  Were  not  intended  as  payments,  the  directors  would 
be  obnoxious  to  the  Charge  of  having  procured  the  supple- 
Mfit  and  called  in  the  instalment,  for  the  mere  purpose  of 
HMTting  from  the  hands  of  Stoutenburgh  and  Lafifm  by  the 
tfftm  of  l&w,  the  shares  of  stock  which  they  had  fidled  to  get 
bjf  fwr  negotiation.  The  object  of  increasing  the  talue  of 
Ift^  Bhctres  was  to  raise  funds  to  pay  the  debts  and  put  the 
•t^iks  in  operation,  and  if  the  directors  paid  nothing  upon 
their  shares,  they  might  be  suspected  of  the  design  of  raising 
firnds  out  of  their  fellow-corporators  without  making  any 
tfdraxices  themselves. 

If  these  checks  were  not  taken  as  payments,  and  to^be 
collected  and  converted  into  money,  then  the  directors  must 
hare  Yentured  upon  an  expedient  to  raise  funds  to  increase 
Ibe  nomiaal  value  of  the  stock,  and  to  create  a  fictitious 
credit,  which  is  but  too  common  with  the  managers  of  cor- 
porations, but  which  a  court  of  justice  can  neither  uphold 
»i*  approve.  Such  transactions  may  be  sanctioned  by  the 
code  of  those  whose  motto  is 

**  Rem,  facias  rem, 
RecU  HpQSSxs ;  «  now,  quocunqut  modo  Tern,'- 
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but  the/  cannot  stand  the  test  of  law  or  equity.  They  nrho 
engage  in  them,  whether  tempted  by  the  love  of  gain,  or  se- 
duced by  the  force  of  example,  must  act  upon  their  owb  re- 
sponsibility, and  at  their  own  risk,  and  look  to  the  end  to 
justify  the  means.  The  aid  or  sanction  of  the  courts  thej 
will  seek  in  vain. 

The  suspicion  even,  of  this,  we  cannot  entertain  towirds 
these  directors.  Their  character  should  be  a  guarantee  of 
the  honesty  of  their  intentions,  and  the  alternative  is,  tiiat 
the  check  was  taken  as  a  payment,  to  be  converted  into 
money  for  the  purposes  mentioned  in  the  bill. 

Secondly — It  is  urged  that  the  action  at  law  is  against 
equity,  because  the  check  was  considered  to  have  been  paid, 
and  was  meant  to  be  cancelled. 

The  allegation  of  payment  is  accompanied  by  a  statement 
of  the  manner  in  which  it  was  done,  to  wit,  that  the  ma- 
chinery purchased  of  Mr.  Gay,  was  conveyed  to  the  company 
at  an  advance  of  ten  thousand  dollai-s ;  and  that  in  the  esti- 
mates, and  by  the  understanding  of  the  directors,  the  whole 
stock  was  paid  by  this  and  other  machinery. 

It  is  unnecessary  for  the  purpose  of  this  suit,  to  inquire 
into  tlie  validity  of  this  sale  by  the  associates,  as  individuals 
to  themselves,  as  directors,  at  such  an  advance ;  or  of  its  in- 
fluence upon  their  creditors  and  the  public.  It  is  sufficient 
that  it  appears  by  the  bill  that  the  company  directed  the 
issue  to  the  associates,  of  one  hundred  and  fifty-two  shares 
of  the  capital  stock,  of  the  par  value  of  sixteen  thousand 
seven  hundred  and  twenty  dollars,  expressly  to  pay  for  the 
machinery,  and  that  by  it  they  did  pay  to  within  eighty  dol- 
lars of  the  sum  of  sixteen  thousand  eight  hundred  dollars, 
paid  by  the  associates  from  their  own  funds  to  Mr.  (Jay. 
The  machinery,  therefore,  cannot  be  considered  as  a  pay- 
ment of  the  check  and  memoranda  given  for  the  instalment. 

Upon  the  merits  of  the  case  as  made  by  the  complainant^ 
the  bill  was  properly  dismissed. 

There  is  another  reason  why  the  demurrer  was  well  sos- 
tained.  The  bill  does  not  present  a  case  in  which  the  aid  of 
a  court  of  equity  is  required.    It  does  not  seek  a  diseOTery 
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to  enable  the  complainant  to  make  out  his  defence.  There 
is  no  allegation  in  it  that  is  not  proper  to  be  proved  at  law. 
The  whole  transaction  is  within  the  knowledge  of  some  or 
all  of  the  associates,  and  they  are  competent  witnesses. 
The  books  and  papers  can  be  procured  on  notice  or  by  pro- 
-cefis,  or  flieir  contents  be  proved.  The  prayer  that  the  check 
Tae  given  np  to  be  cancelled,  is  that  which  every  defendant 
at  law  might  make,  and  if  with  success,  he  would  fincl  an 
easy  way  of  changing  the  forum  of  every  action.  The  con- 
tribution prayed  for  is  a  matter  entirely  between  the  asso- 
<iiate8y  and  cannot  be  considered  in  a  suit  between  the  owner 
of  the  dieck  and  the  complainant.  If  the  facts  presented 
hj  the  bill  afford  a  defence,  the  complainant  has  adequate 
relief  at  law,  and  a  court  of  equity  should  not  take  jurisdic- 
tion  of  the  case. 

Let  the  deecree  be  affirmed,  with  costs. 

Decree  affirmed  unanimously. 
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EiCHABD  p.  Thompson,  Attorney  Geaenl,  Dato)  J.  Ak«* 
DEBSOK  and  John  B  Atcbioo,  Appellants,  and  Tms 
Paterson  and  Hudson  Rh^er  Raileoad  and  othera. 
Respondents. 

The  right  of  navigation  is  a  pre-cxiatLng  publio  right,  aad  he  whoehuaitf  •athorHj 
to  impair  or  obstruct  this  right  hj  legialaUre  grants  muvt  ihow  it  bj  Ui»-elMir 
and  explicit  terma  of  the  grant  it;<elf,  or  at  leaat  by  neeassaiy  implication. 

The  erection  of  bridges  orer  rivers,  voith  proper  draica,  so  construoted  aod  plaaaJ 
as  to  do  the  least  possible  injury  to  navigation,  haa  never  been  held  to  b»  « 
nuisance.  The  slight,  but  unavoidable  obstruction  which  aueh  bridgoi  MMital 
u  a  necessary  evil  which  must  be  borne  for  the  sake  of  the  public  |Qo4t  i^lUAb 
demands  it. 

Although  it  is  Raid  "  that  courts  of  equity  will  grant  an  iqjonctitfB  to  raelmia  « 
nuisance  only  in  cases  whore  the  fact  is  clearly  made  out  upon  determinate  tad 
satisfactory  evidence,  and  that  if  the  evidence  be  conflicting,  and  the  iignrjr  to 
the  public  doubtful,  that  alone  will  constitute  a  ground  for  withholding  thif  ez- 
traordinary  interposition."  The  cases  go  no  further  than  the  familiar  doctriao 
that  equity  will  not  ordinarily  Interfere  in  case  of  nuisance  when  the  eomplalm* 
ant  has  a  perfect  remedy  at  law.  It  is  important  in  cases  where  obstniotioBf  to 
publio  navigation  are  about  to  be  erected,  and  which,  when  erected,  can  oa^  bo 
removed  at  great  expense  and  sacrifice,  that  the  court  should  ezerolM  a  pie- 
yentive  remedy  by  injunction. 

So  where  the  defendants  were  about  to  erect  a  permanent  railroad  bridge  on  aUa« 
of  great  and  increasing  travel,  and  were  required  to  place  it  in  such  a  poeittoa 
as  to  do  the  lean  po$Hible  injury  to  navigation.  And  the  complainants  alleged 
that  the  position  in  which  it  was  contemplated  to  place  the  piers  and  draw*  seat 
not  the  one  which  would  do  the  least  injury  to  navigation,  and  asked  a  tempo- 
rary injunction  until  the  question  as  to  whether  the  piers  and  draw  were  la  the 
right  position,  could  bo  examined  and  settled.  And  it  appeared  that  the  de- 
fendants were  placing  the  draws  in  an  unusual  and  unnatural  position.  Aad 
the  charges  in  the  bill  were  supported  by  affidavits,  conclusively  showing  whal^ 
in  the  judgments  of  persons  best  able  to  form  an  opinion,  the  eflfect  of  the  pro* 
posed  erection  would  be.  The  injunction  was  decreed,  to  extend  no  further  thaa 
to  restrain  the  defendants  from  erecting  their  proposed  piers  and  draws  III  iSkm 
position  proposed,  until  the  question  whether  that  wu  the  proper  poeition  was 
determined. 

The  appellants  filed  their  bill  of  complaint  in  the  Govt  of 
Chancery,  on  the  16th  day  of  November,  1852,  in  the  follow- 
ing words,  to  wit : 
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In  Ghancert,  Nei^  JsKSKt. 
To  ^Ae  HMorahle  Benjamin  Williamsm^  ChancMct  of  the 

State  of  Nho  Jersey : 

Informing,  dieireih  nnto  your  honor;  Ricliard  P.  TUoikp- 
son,  Bsqnire,  attorney  general  of  (he  state  of  New  Jersey,  Ift 
bebalf  of  said  state,  and  by  and  at  the  relatioii  of  David  Jf. 
Anderson  and  John  B.  Aycrigg  in  behalf  of  themseWes,  attA 
<>f  the  other  owners  of  the  docks  and  wharves,  storettoni^ 
lumber  and  coal  yards,  at  the  township  of  Lodi,  in  the  coutiljr 
of  Bergen,  and  at  the  township  of  Acquackanonck,  in  Hh 
county  of  Passaic,  on  the  Passaic  river,  and  north  of  ibB 
bri<^  hereinafter  mentioned,  and  of  other  real  estate  alM)Ye 
f K^  said  bridge,  on  the  shores  of  said  river,  and  other  own- 
ers of  vessels  navigating  said  river  to  and  from  the  said 
ixywndhip  of  Acqnackanonck  to  the  city  of  New  York,  and  in- 
ientiedlate  places,  and  using  the  said  river  for  the  purposefip 
<>t  trade,  commerce,  and  navigation  therein. 

And  also  humbly  complaining,  shew  unto  your  honor,  ytMnr 
<Mtttors  Dtfvid  J.  Anderson  of  the  said  township  of  Lodi,«ttMl 
JMbn  B.  Aycrigg,  of  the  said  township  of  AcquackanoacKi  hi 
bi^half  of  themselves  and  otiienr  as  aforesaid,  that  by  atf  abt 
of  the  legislature  of  the  state  of  New  Jersey,  passed^  f!te 
twlButy-first  day  of  January,  A.  D.  eigbteen  hundried  a'M 
thirty-one,  entitled  **  An  act  to  incorporate  the  Patersonand 
H!ttd8on  River  Railroad  Company,"  John  Colt,  Robert  Car- 
jrick,  Abraham  Godwin,  Jr.,  Richard  R.  Morris,  William  T. 
Btackner,  Elias  B.  D.  Ogden,  and  Andrew  P.  Hopjper,  fmd 
fiiidh  other  person  or  persons  as  might  thereafter  be  asso- 
dated  with  them,  were  constituted  a  body  corporate  and 
politic  in  law,  by  the  name  of  "  The  President  and  Directors 
of  the  Paterson  and  Hudson  River  Railroad  Company |"  with 
^wer  among  other  things  in  and  by  the  said  act,  for  the 
i^lesident  and  directors  of  the  said  comipany,  to  surve/,  Vkj 
tftrti  ttnd  construct  a  raillroad  frotn  the  town  of  Paterson,  and 
drcMiig  the  rivers  Pasnic  and  Hackehsatik  to  the  Hn^iriUl 
ttf%t\  and  for  that  pvirpode  this  said  presfdl^nt  anid  dire&^ 
<tf^tiliBf  8ft{d  compifif  w^re  fn^er  authonz^d'  to  Minif  t^ 
iOi  hook  and  wattMl  Ibi^  tBb  pmpHie  of  dtjpfotkgf,  8iixi# 
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ing,  and  laying  out  said  road,  and  locating  the  same,  and 
■when  the  same  was  thus  located  and  the  survey  deposited  in 
the  oflSce  of  the  secretary  of  state,  to  enter  upon  and  take 
possession  of  such  lands,  and  all  other  things  suitable  and 
necessary  to  the  completion  of  the  said  road.  And  in  and 
by  the  said  act  it  was  further  provided,  that  the  said  com- 
pany should  have  the  privilege  and  authority  to  erect,  build, 
and  maintain  on  the  rivers  Passaic  and  Hackensack  respect- 
irelyi  such  wharves,  piers,  bridges,  and  other  facilities  afl 
they  might  think  expedient  and  necessary  for  the  full  eigoy- 
ment  of  all  the  benefits  conferred  by  the  said  act,  subject  to 
the  restrictions  therein  named,  and  for  the  safety  of  the  navi- 
gation, one  or  more  lamps,  it  was  directed,  should  be  placed 
at  one  side  of  the  draw  of  said  bridge,  and  continued  to  be 
lighted,  before  it  grew  dark  every  evening,  until  daylight, 
at  the  expense  of  the  said  company,  and  that  the  said  com- 
pany should  keep  at  the  said  bridge  a  careful  person  to  open 
the  draws  for  the  free  passage  of  vessels  with  standing 
ttiasts ;  and  for  each  neglect  to  light  the  said  lamps,  a  pen** 
alty  was  imposed  on  the  said  directors.  And  it  was  by  the 
said  act  further  declared,  tha»tsaid  act  should  be  deemed  and 
taken  to  be  a  public  act,  and  should  at  all  times  be  recog- 
nized as  such,  in  all  courts  and  places  whatsoever,  as  in  and 
by  the  said  act  of  the  legislature  to  which  the  attorney  gen- 
eral aforesaid  and  your  orators  b«g  leave  to  refer,  may  and 
will  more  fully  and  at  large  appear.  And  the  attorney  gen* 
cral  at  the  relation  aforesaid,  and  your  orators  further  shewi 
that  since  the  passage  of  the  said  act  there  have  been  passed 
by  the  legislature  of  the  state  of  New  Jersey  supplements  to 
the  same,  to  which  they  pray  leave  to  refer  for  the  contents 
and  provisions  thereof. 

And  the  attorney  general  at  the  relation  aforesaid  and 
yonr  orators  further  shew,  that  after  the  passage  of  the  said 
act,  the  said  railroad  company  became  duly  organized,  and 
bare  constructed  a  railroad  from  the  town  of  Paterson  to 
the  Hudson  river,  with  bridges  across  the  risers  Passaic  and 
Backensack,  crossing  the  said  river  Passaic  at  a  short  di^ 
tance  below,  and  southerly  from  and  near  to  the  town  of 
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Acqua(^anoDck,  in  the  county  of  Passaic,  and  which  road 
lias  been  in  use  many  years  last  past. 

And  the  attorney  general  at  the  relation  aforesaid  and 
.  your  orators  further  shew  unto  your  honor,  that  the  Passaic 
rirer  in  this  state  now  is,  and  from  time  immemorial  has 
been,  a  public  navigable  river,  that  the  tide  ebbs  and  flows 
therein,  from  the  water  commonly  called  Newark  bay,  formed 
by  the  junction  of  the  Passaic  and  Hackensack  rivers,  to  and 
firom  the  said  township  of  Acquackanonck,  and  between  one 
and  two  miles  beyond  and  above  the  bridge  hereinafter  men- 
tioned, and  about  to  be  built  by  the  said  eompany  or  their 
lessees  or  assigns ;  and  that  all  the  citizens  and  inhabitants 
of  this  state  always  have  had,  and  of  right  now  have  and 
pnght  at  all  times  to  have,  free  use  of  the  navigation  of  said 
river,  and  liberty  at  all  times  to  pass  and  repass,  and  navi- 
gate up  and  down  the  said  river,  without  any  let,  obstruc* 
tion,  Cft  hindrance  whatsoever :  that  said  Passaic  river  is 
narrow  and  crooked,  and  in  many  places  shallow  and  of  diH 
Scilt  navigation,  admitting  of  vessels  drawing  not  to  exceed 
in  many  jdaoes  seven  feet  of  water :  that  a  very  considerable 
navigation  and  commerce  is  carried  on  upon  said  river,  iq> 
ta  the  said  town  of  Acquackanonck,  and  above  the  bridge 
hei:einafter  mentioned :  that  vessels  now  daily  navigate  said 
river,  of  various  dimensions,  between  the  cities  of  New  York 
and  Newark,  and  the  said  town  of  Acquackanonck,  and  one 
vessel  sails  regularly  between  said  town  and  Troy,  in  the 
state  of  New  York ;  that  vessels  are  now  engaged  in  run- 
sing  between  the  said  town  of  Acquackanonck  and  the  city 
of  New  York,  which  are  of  great  advantage  to  the  country 
thereabouts :  that  vessels  haver  been  in  the  habit  of  running 
^on  the  said  river  for  very  many  years  to  the  like  advantage, 
and  that  at  the  present  time  three  vessels  are  running  on  the 
amid  river  up  to  Acquackanonck,  in  two  of  which  your  orator 
4)avid  J.  Anderson  is  part  owner,  and  your  orator  David  J« 
-^aderson  has  recently  launched  a  steamboat  thirty-three  feet 
,  "irUoand  one  hundred  and  ten  feet  long,  which  is  intended, 
^jfiMA  was  built  expressly  to  run  between  the  said  town  of  Ao* 
^^g]MelauK>nck  and  the  city  of  New  York. 
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And  thtf  attorney-general  at  the  relation  aforesttid  tad 
yonr  orators  farther  she^,  that  your  orators  or  one  of  t&eil, 
are  the  owners  of  docks  and  wharves,  storehouses,  lnft>er 
aad  coal  yards  and  other  real  estate  on  the  said  PasMio  ifr^, 
and  aboye  the  said  contemplated  bridge,  and  the  oirAers,  o^ 
interested  in  vessels  engaged  in  commerce  and  natigatfi^ 
the  said  river  to  and  from  the  said  town  of  Acqnaekanoivek, 
above  the  said  bridge,  to  the  city  of  New  York,  to  a  con- 
siderable extent,  and  your  orator,  David  J.  Anderson,  ig 
carrying  on  merchandise  and  is  a  dealer  in  lumber,  coal  aiiid 
divers  other  articles,  for  the  transportation  of  which,  he  de- 
pends on  the  navigation  of  said  river,  and  that  the  keeping 
of  the  navigation  of  said  river  free  and  unobstructed  is  of 
vital  importance  to  their  interests  and  to  the  business  and 
convenience  of  the  said  town  of  Acquackanonek  and  its 
neighborhood. 

And  the  said  attorney-general  at  the  relation  aforesaid 
and  your  orators  further  shew  upon  your  honor :  that  the 
said  the  president  and  directors  of  the  Paterson  and  Hndsoii 
Biver  Railroad  Company,  at  some  time  on  or  abobt  Ukr  fif- 
teenth day  of  September  last,  leased  or  conveyed  all  the 
diSErtered  rights  of  the  said  company,  and  the  said  rosri  to 
*'The  Union  Railroad  Company,''  and  which  last  iMasi 
coWpany,  at  or  about  the  said  time,  also  assigned  and  ctftt- 
veyed  all  their  rights  in  the  said  lease  to  *'  The  New  York 
and  Erie  Railroad  Company,"  who  now  claim  to  have  the 
entire  control  of  the  said  road,  and  as  your  orators  are  ill- 
formed,  the  said  right  under  the  said  lease,  continues  dofta 
to  the  expiration  of  the  said  charter  of  the  Paterson  and 
Hudson  River  Railroad  Company. 

And  the  said  attorney-general  at  the  relation  aforesaid 
and  yonr  orators  further  shew,  that  the  said  the  Ntfw  YotY 
and  Erie  Railroad  Company  propose  to  alter  the  poeiUOticMr 
tbe  dtKW  of  the  bridge  over  the  rivdr  Fftdsaic,  whicfr  croMB 
with'  of  the  town  of  Acquackanoncfe  as  aforesaid,  aMt  to 
place  xtader  the  same  a  new  s<^t  of  stone  piarii,  neaS*  Hx*  Mh- 
tra  of  the  river,  the  draw  Uf  be^  phi^  MiwMh  Oa  MH 
atone  piers;  that  the  Mid  piers  as^  itttei&^'tb  bewdf  iMH 
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seven  to  eight  feet  broad,  and  of  tbe  width  of  die  bridge, 
t»  tiue  same  shall  be  widened,  to  the  extent  of  sevetal  fwt 
beyond  tiiat  of  tiie  present  bridge ;  that  flie  said  the  New 
Toric  and  Erie  Railroad  Company  propose  to  place  the  stttd 
piers  d^igonally  across  the  river,  and  at  right  a&gles  wilh 
HkO' bridge,  and  not  with  the  current  of  the  stream;  that 
heretolbre  there  has  been  no  stone  piers  to  tbe  said  bridge, 
b«t  t^  same  is  saj^orted  by  wooden  piles  and  diore  abtft- 
ments  of  stone ;  that  the  placing  of  the  said  stone  piers 
ironid  materially  impede  the  navigation  of  the  said  rivefe*, 
and  not  beii^  placed  in  the  line  of  the  current  of  the  rii*er 
imst  render  extremely  dangerous  if  not  impracticable  die 
suvigfttion  of  the  river,  with  the  vessels  now  navigating  tbe 
mme,  and  especially  with  the  steamboat  of  your  orator, 
Bavid  J.  Anderson. 

And  the  said  attorney-general  and  your  orators  state,  that 
t^^  reason  of  the  obstructions  in  the  said  river,  a  short  deliiy 
in  getting  through  the  said  draw,  may  and  no  doubt  oftem 
wall  occasion  a  much  larger  hindrance,  in  preventing  tile 
8ttd  vessels  from  passing  the  said  obstructions  «t  the^high 
lode,  and  that  the  stone  piers  will  of  necessity  prevent  sdl 
vessels  coming  into  the  draw  from  having  the  advantage  of 
ttowind  to  carry  them  through,  yfhi^  is  ettsentkd  to^  their 
{ffogi^ets,  and  will  necessarily  produce  edoSes  in  th#wind. 
Ajidaa  it  seems  to  your  orators,  it  will  not  be  in  the  powiir 
of  the  said  steamboat  to  tow  any  vessel  through  the  daid 
draw  which  is  designed  to  constitute  a  part  of  its  regtd*i^ 
business. 

Ajid  the  said  attorney-general  at  the  relation  aforesaid 
aiid  your  orators  further  shew  unto  your  honor,  that  the  said 
the  president  and  directors  of  the  Paterson  and  HocfaMm 
Biver  Railroad  Company,  and  their  said  lessees,  the  New 
Tork  and  Erie  Railroad  Company,  disregarding  the  rightEPof 
the  citizens  of  this  state,  and  of  your  orators,  who  own 
property  on  the  Passaic  river,  above  the  said  bridge,  and  of 
ftose  navigating,  the  ^id  river  with  vessels,  and  seeking  to 
im^aioto  their  own  interest  and  convenience,  at  the  expense 
of  the  puUie^  and'  eepecially  to  the  great  damage  anil  im« 
convenienee  of  your  orators,  and  others  similarly  situated, 
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and  to  the  damage  of  all  tlie  good  citizens  of  this  state, 
residing  at  Acquackanonck  aforesaid,  and  its  neighborhood, 
and  of  all  those  having  occasion  to  navigate  said  river,  or 
who  are  in  any  wise  interested  in  the  commerce  of  this  state, 
have  caused  or  planned  to  be  devised  for  construction  as 
liereinbefore  stated,  their  bridge  and  piers,  at  and  across  the 
Bald  river  Passaic,  near  and  below  the  said  town  of  Acquack- 
anonck as  aforesaid,  and  lower  down  said  stream  than  the 
point  to  which  vessels  are  accustomed  to  navigate,  and 
through  the  draw  of  which  they  are  obliged  to  pass  to  reach 
the  premises  of  your  orators,  and  in  such  manner  as  greatly 
to  obstruct  and  injure  the  navigation  of  the  said  river,  and 
altogether  to  prevent  the  free  and  uninterrupted  navigation 
thereof,  and  will,  as  your  orators  believe,  go  on  and  complete 
the  said  bridge  with  the  said  piers,  on  the  said  plan,  unless 
restrained  from  so  doing  by  the  order  of  this  court ;  that 
your  orators,  David  J.  Anderson  and  John  B.  Aycrigg,  with 
others  interested  therein,  caused  a  written  notice  to  be 
served  on  Thomas  Addis  Emmet,  Esquire,  the  superintendent 
of  the  said  work,  on  the  twenty-fifth  day  of  October  last, 
which  he  promised  to  lay  before  the  board,  and  which  notice 
was  of  the  following  tenor  and  purport,  to  wit : 

The  undersigned  boat  owners  on  the  Passaic  river,  above 
the  railroad  bridge  you  are  now  about  rebuilding,  have  un- 
derstood that  the  draw  in  said  bridge,  for  the  passage  of  ves- 
sels, is  to  be  constructed  at  right  angles  with  the  line  of  the 
bridge ;  if  that  be  so,  of  our  protest  against  it.    We 

respectfully  suggest  the  propriety  of  constructing  the  draw 
to  meet  the  wishes  and  requirements  of  the  boat  owners, 
who  are  the  parties  most  immediately  interested,  and  would    - 
meet  with  you  at  any  time  to  state  those  requirements.   The-^ 
line  uf  the  draw  should  be  in  a  line  with  the  tide,  and  any"* 
deviation  from  it  will  be  contested. 

D.  J.  Anderson, 
John  A.  Post, 
John  B.  Aycriog, 
William  S.  Andbrsov, 
William  Kip, 
Nicholas  Kip. 
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And  which  notice  your  orators  hoped  K^nld  have  been 
sufficient  to  have  induced  the  said  company  Md  their  lessees 
to  have  altered  their  plan  for  the  construction  of  the  said 
piers  and  bridge,  and  your  orators,  under  that  belief,  sns* 
ponded  all  proceedings  against  the  said  company  and  their 
said  lessees,  until  it  became  manifest  that  it  was  the  intentioil 
of  ike  said  company  and  their  said  lessees  to  disregard  the 
aud  notice,  and  the  interests  and  wishes  of  your  orators, 
and  to  go  on  and  complete  said  piers  and  bridge  in  mannte 
aforesaid. 

And  the  said  attorney-general  at  the  relation  aforesaid, 
and  your  orators  further  shew  unto  your  honor,  that  the  said 
company,  or  their  said  lessees,  by  their  agents,  workmen 
and  servants,  are  now  actively  engaged  in  building  two 
jHcrs  or  bulkheads  of  stone,  for  the  said  bridge  over  the 
river  Passaic,  on  the  plan  aforesaid,  and  that  the  same  is 
now  in  process  of  completion ;  that  within  a  day  or  two  the 
said  the  New  York  and  Erie  Railroad  Company  have  been* 
engaged  upon,  and  have  now  in  part  completed  two  coffer-* 
dams,  for  the  purpose  of  erecting  the  said  piers,  and  are 
quarrying  and  dressing  stone  for  the  purposes  of  the  said 
piers;  that  they  have  engaged  a  number  of  hands,  twenty  or' 
more  in  number,  and  have  by  their  agents,  as.  your  orators 
are  informed  and  believe,  declared  their  intentions  to  build 
the  said  piers  in  manner  aforesaid,  and  that  with  promptness 
and  despatch.  And  that  Thomas  Addis  Emmet,  Esquire,, 
has  been  there  directing  the  said  works,  but  by  what  authority 
your  orators  are  not  informed;  that  the  erection  of  said 
bridge,  and  the  piers  or  bulkheads  in  manner  aforesaid,  will 
form  an  obstruction  to  the  freshets  and  currents  of  said  riveri 
and  that  all  vessels  passing  through  the  draw  of  said  bridge, 
will  bo  greatly  delayed  and  hindered,  and  their  safety  much 
endangered  by  reason  of  the  peculiar  manner  in  which  the 
jtters  of  said  bridge  are  constructed ;  that  the  erection  of 
the  said  piers  or  bulkheads  as  aforesaid,  will  be  a  great 
nuisance  to  all  the  citizens  of  Acquackanonck  and  the  sur* 
rounding  country,  especially  those  above  the  said  bridge, 
and  ndU  greatly  impede  the  commerce  and  business  thereof, 
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and  its  growth  and  prosperity;  that  the  Talue  of  all  the 
docks  and  wharyes,  storehouses,  lumber  and  coal-jards  erected 
and  located  upon  and  along  the  river,  especially  those  above 
the  said  bridge,  and  depending  on  the  free  navigation 
thereof,  will  be  depreciated,  and  also  that  other  lands  Ijing 
on  said  river  which  are  susceptible  of  being  used  for  wharves 
and  commercial  purposes,  and  which  derive  their  principal 
value  therefrom,  will  also  be  greatly  damaged. 

And  the  attorney-general  at  the  relation  aforesaid,  and 
your  orators  further  show  unto  your  honor,  that  the  erection 
of  the  said  piers  and  bulkheads  and  bridge  in  manner  afore- 
said, are  not  at  all  necessary  for  the  purpose  of  the  said  road 
or  bridge )  but  that  the  same  may  be  constructed  without 
causing  so  serious  an  obstruction  to  the  navigation  thereof. 

And  the  said  attorney-general  in  behalf  of  the  state,  in- 
sists and  submits  that  the  said  company  or  their  directors, 
or  their  said  lessees  or  their  agents,  workmen  or  servants, 
have  no  right  or  authority  to  carry  their  said  plan  into  effeet, 
or  to  place  piers  or  bulkheads  or  a  bridge  over  the  said  Pas- 
saic in  manner  aforesaid,  or  in  any  other  manner,  which 
shall  in  any  way  interfere  with  or  obstruct  the  free  naviga- 
tion of  the  said  river,  or  whereby  the  free  and  unintenrapted 
nanrigation  of  vessels  in  said  river  can  or  may  be  obstmoted 
in  any  manner  whatever. 

And  now  so  it  is,  may  it  please  your  honor,  that  the  said 
the  president  and  directors  of  the  Paterson  and  Hudson 
River  Railroad  Company,  and  the  New  York  and  Erie  Rail- 
road Company,  Thomas  Addis  Emmet,  Esquire,  and  others 
confederating  with  them,  persist  in  continuing  to  construct 
the  said  piers,  bulkheads  and  bridge  on  the  river  Passaic  ia 
manner  aforesaid,  and  contemn  the  authority  of  the  state  of 
New  Jersey,  and  the  well  defined  common  rights  of  the  citi- 
zens thereof  to  the  free  and  uninterrupted  navigation  of  th^ 
said  Passaic  river,  and  reckless  of  the  great,  immediate  and 
irreparable  damages  and  injury  which  your  orators  wiU  b^ 
sabjected  to  and  sustain  thereby.  And  they  claim  the  right  80* 
to  do,  and  persist  in  their  determination  to  erect  the 
piers  or  bulkheads  and  bridge,  in  manner  aforesaid,  and 
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ti9Lne  the  work  of  actoallj  erecting  and  constructing  the 
silliie,  aB4  pretend  to  give  out  that  they  have  authority  and 
are  wiirranted  in  so  doing ;  the  contrary  whereof  the  said 
i^t(iarQey-general  at  the  relation  aforesaid,  and  your  orators 
oiiArge  to  b#  true ;  all  which  actings  and  doings  and  pretences 
are  oontrary  to  equity  and  good  conscience,  and  tend  to  the 
jiMWfe^jk  wrong,  iigury  and  oppression  of  your  relators  and 
orators,  and  to  the  public  wrong  and  nuisance  of  all  the. 
citizens  of  the  state  of  New  Jersey  navigating  the  said  Passaic 
river,  or  interested  in  the  navigation  thereof.    To  the  end, 
therefore,  that  the  said  the  president  and  directors  of  the 
Peterson  and  Hudson  River  Railroad  Company,  the  New 
York  and  Erie  Railroad  Company,  and  the  said  Thomas 
Addis  Emmet,  Esquire,  and  their  confederates  may  in  such 
xqi^mer  as  is  required  by  law,  and  the  practice  of  this  court 
full,  true  and  perfect  answer  make  to  all  and  singular  the 
pveo|^se8,  as  fully  as  if  the  same  were  herein  again  repeated, 
im4  they  thereto  particuleriy  interrogated,  with  all  tlie  at- 
tea^Wt  Gurcomatances  aqd  incideutal  transacticNBs,  and  that 
if  Bfj  be  decreed  that  the  said  the  president  and  directors 
qf  tii^  Pateison  a^d  Hudson  River  Railroad  CompaiQ^,  tlM 
Kf^  Voidk  and  Erie  Railroad  Company,  and  the  said  Tfaoma 
j|4dis  JQlsmet,  Esquire,  the  defendants  herein,  have  no  right, 
tifle.  or  authority  to  construct  the  said  piers  or  bulkheads  and 
IvridgQ  in  manner  aforesaid;  that  they  have  no  right  to 
pllioe  in   the   said   river,    piers   of  stone  at  all  of  the 
dimensions    aforesaid,    or    any    other    dimensions,    and 
that  if  th^y  have  that  right,  the  same  must  be  so  placed  as 
to  do  the  least  injury  to  the  navigation  ef  the  river,  and 
with  the  current  of  the  said  river,  in  a  line  of  the  stream, 
and  not  at  right  angles  with  the  said  bridge,  and  that  the 
said  the  Paterson  and  Hudson  River  Railroad  Company,  the 
New  York  and  Erie  Railroad  Company  and  Thomas  Addis 
Effunet,  Esquire,  and  each  and  every  of  them,  their  stents, 
engineers,  workmen  and  servants  may  be  restrained  by  the. 
ord^  and  decree,  and  writ  of  injunction  of  this  court,  from 
c^rfing  into  effect  the  plan  devised  and  agreed  upon,  m^ 
^^tf^mined  tp  be  carried  into  effect,  as  aforesaid,  for  build- 
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ing  the  said  piers  or  bulkheads  and  bridge  across  the  said  riv* 
er  Passaic  as  aforesaid,  in  the  manner  hereinbefore  set  forth, 
and  described,  and  as  thej  are  now  proceeding  to  do,  and 
are  actually  engaged  in  doing,  and  from  building  any  stone 
piers  in  the  said  river  under  the  said  bridge,  and  that  joxa 
honor  may  grant  such  further  and  other  relief  as  the  nature 
of  the  case  may  require,  and  shall  be  agreeable  to  law  and' 
equity. 

May  it  please  your  honor,  the  premises  considered  to  grant 
unto  the  said  attorney  general  and  your  orators,  a  writ  or 
writs  of  injunction,  issuing  out  of  and  under  the  seal  of  this 
honorable  court,  to  be  directed  to  the  said  the  President  and 
Directors  of  the  Paterson  and  Hudson  River  Railroad  Com- 
pany, the  New  York  and  Erie  Railroad  Company,  and 
Thomas  Addis  Emmet,  Esq.,  and  their  confederates  when 
discovered,  their  agents,  engineers,  workmen,  and  servants, 
restraining  and  enjoining  them  and  every  of  them,  in  man- 
ner aforesaid ;  and  also  a  writ  of  subpcena  issuing  out  of  and 
under  the  seal  of  thi?  honorable  court,  to  be  directed  to  the 
said  defendants  and  their  confederates  when  discovered, 
commanding  them  and  every  of  them  on  a  certain  day,  and 
under  a  certain  penalty  therein  to  be  inserted,  to  be  and  ap- 
pear before  your  honor  in  this  honorable  court,  then  and 
there  to  answer  all  and  singular  the  said  premises,  and  to 
stand  to  and  abide  by  such  order  and  decree  therein,  as  to 
your  honor  shall  seem  meet  and  shall  be  agreeable  to  equity 
and  good  conscience. 

Richard  i^.  Thompson, 
Attorney  General  of  Kew  Jerny* 

Wm.  Pennington, 
Solicitor  and  of  Counsel  with  relators  and  complainants. 

State  of  Kew  Jersey^  County  of  Passaic^  ss  : 

David  J.  Anderson  and  John  B.  Aycrigg,  complainants  in 
the  foregoing  bill  named,  being  duly  severally  sworn  accord- 
ing to  law,  on  their  oaths  do  say,  that  those  facts,  mattsrt, 
and  things  in  the  said  bill  mentioned  and  set  forth,  wUch' 
relate  to  the  acts  and  deeds  of  any  other  person  or 
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thairiheoomplahiaiitffiD  the  said  bill  tiamed,  they  verily  be- 
lioM'tobe  trae,  and  tkaiall  other  facts,  matters,  and  things 
lit fiiidbiU nsentioned aid  settorth  are  true. 

D.  J.  Anderson, 
John  B.  Aycbigg. 
Sworn  and  subscribed  before  me,  the  13th  day  of  Novem- 
b«r,1852. 

Corn's  G.  Van  Riper, 
Master  in  Chancer}/. 

Sfflte  of  Jfeu^  Jersey  f  ss: 

Zaokariali  Keasler,  of  Acqnackanonck,  of  full  age,  being 
dnlfifiwoni  according  to  law,  on  his  oath,  saith :  That  he  is 
iMgtiBr  of  the  vessel  called  the  Julia  Morrell,  of  Acquack- 
anonck,  owned  by  Messrs.  Anderson,  Post  &  Co. ;  that  he  has 
bee&iengaged-  in  boating  on  the  Passaic  river  upwards  of 
twtnty  yeare;  tiiat  he  has  been  master  of  a  vessel  some  fif- 
teen years  last  passed ;  that  he  has  examined  the  works  iu 
progreflBO^  erection  for  a  draw  in  the  railroad  bridge  across 
the  Pasflsio  river,  immediately  below  Acqnackanonck ;  that 
the  position  of  the  draw  being  diagonal  to  the  current,  and 
not  in  the  line  of  the  stream,  will  make  the  passage  of  ves- 
sdatiurongh  the  said  draw  difficult  and  dangerous  at  most 
tiflUBB;  thi^  in  tiaiet>f  freshets  which  are  of  frequent  occui- 
r^ioe  and  with  certain  winds,  the  passage  will  be  impracti- 
dlble;  that  the  draw  should  be  in  a  line  with  the  current  and 
course  of  the  river,  and  not  at  right  angles  to  the  bridge. 

Zackariah  Eeasler. 

Sworn  and  subscribed  before  me,  the  18th  day  of  Novem- 
ber, A.  D.  1862. 

Corn's  G.  Van  Riper, 
Master  in  Chancery. 

Stat^  ofjfew  Jersey i  Passaic  County,  ss : 

Tkfr^WlderfiigBed,  Thomas  Pettit,  on  his  oath  saith : — That 

hf  ti^Hmatfr  of  the  achoooer  Olata  Post,  belonging  to  and 

oxrMli  1^  Jfedsrsi.  AAderton,  PostA  Co.,  lumber  dealers  at 

JtojpMldMPMtticky  jiaying  ^examined  the  location  of  the  draw 
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for  the  passago  of  vessels  in  the  railroad  bridge  jast  below 
this  village,  over  the  navigable  waters  of  the  Passaic,  about 
to  be  and  now  in  active  progress  of  construction  by  the  Erie 
Railroad  Company ;  the  location  of  that  draw  being  at  right 
angles  with  the  line  of  the  bridge,  and  consequently  cross- 
ways  with  the  current  and  line  of  said  river,  will  make  the 
passage  through  said  draw  dangerous  and  hazardous  at  all 
times,  ahd  under  certaia  and  frequent  circumstances,  audi  as 
freshetfl  and  certain  winds,  impracticable  without  sustaining 
serious  damage.  The  line  of  the  draw  should  be  in  a  line 
with  the  river  and  the  current  of  the  river,  and  the  fact  of 
its  present  construction  being  placed  as  above  stated,  I  con- 
sidcr  the  greatest  obstruction  to  the  navigation  of  said  river 
that  can  be  conceived  or  imagined,  and  entirely  unneces- 
sary. 

Thomas  Pbttit. 
Sworn  and  subscribed  before  me,  this  1 1th  day  of  Novem- 
ber, Wo2. 

Coun's  G.  Van  Riper, 
Master  in  Chancery. 

State  of  Jfew  Jersey^  Passaic  County y  ss: 

The  undersigned,  Henry  Crawford,  master  of  the  schooner 
Eliza  Jane,  belonging  to  and  owned  by  the  Messrs.  Kips, 
merchants  at  Acquackanonck,  being  duly  sworn,  on  his  oath 
says :  That  having  carefully  and  deliberately  examined  the 
location  of  the  draw  for  the  passage  of  Acssels,  about  to  be 
constructed  in  the  railroad  bridge  that  crosses  the  navigable 
waters  of  the  Passaic,  just  below  the  village  of  Acquacka- 
nonck ;  that  the  placing  of  the  said  draw  in  the  middle  of 
the  bridge  and  said  river,  at  right  angles  with  the  line  of 
the  bridge,  and  consequently  the  line  of  said  draw  for  the 
passage  of  vessels,  across  the  line  of  current  of  sud  river, 
would  be  not  only  a  very  serious  obstruction,  but  in  mati7 
respects  ruinous  to  the  navigation  of  said  river,  dangerM 
and  hazardous  for  vessels  to  pass  at  all  times,  tnd  nndatrfl* 
vorable  circumstances ;  and  when  the  water  is  higb|  VDiMr 
the  influence  of  freshets,  which  we  are  sulgeet  to  y9stj^t» 
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quentlj  throughout  eyery  seaaoD,  and  when  the  current  by 
means  of  such  freshets  is  running  at  an  increased  rate  of  ra- 
|Hdify,  and  very  often  for  several  days  in  succession,  it  would 
be  to  a  very  great  extent  impracticable,  and  decidedly  im- 
prudent to  attempt  a  passage  through  said  draw  at  all,  under 
any  circumstances. 

H.  Crawfobd. 

Taken  and  sworn  before  me,  this  9th  day  of  November, 
1852. 

Corn's  G.  Van  Biper, 
Master  in  Chancery^ 

Jfew  Jersey  t  ss : 

Benjamin  Aycrigg,  of  full  age,  maketh  oath  and  saith : 
That  the  map  marked  A  was  made  by  this  deponent  from  ac- 
tual surveys  made  by  him  since  the  morning  of  the  17  th  in- 
stant, and  shows  the  true  position  of  the  shores  of  the  river 
near  Acquackanonk,  in  the  county  of  Passaic,  as  found  by 
him  at  the  time  of  survey,  (mostly  low  water) ;  also  the  line 
of  six  feet  soundings,  at  low  water,  above  and  neai*  the  bridge 
of  Paterson  and  Hudson  River  Railroad;  also  the  position 
of  the  railroad  and  of  the  bridge  over  the  Passaic  river,  with 
tiio  present  draw,  and  the  new  draw  proposed  to  be  built,  as 
indicated  by  the  ranges  of  piles  within  the  coffer  dams  (al- 
though this  width  being  forty  feet,  does  not  correspond  with 
the  present  reported  width  of  the  proposed  draw) ;  also  the 
direction  of  the  current  above  the  draw  indicated  by  the  ar- 
row, at  the  position  where  taken,  at  the  last  of  the  ebb  tide, 
this  being  the  only  experiment  that  time  has  allowed ;  also 
«  cross  section  of  the  valley  at  the  railroad,  showing  the  part 
dammed  up  by  the  works  of  the  company,  and  the  level  of 
the  water  as  found  by  taking  the  level  from  the  guUey 
(marked  thirty)  pointed  out  to  deponent  by  John  Y.  S.  Van 
Winkle,  as  a  place  just  inundated  by  a  freshet ;  also  the  po- 
sitioii  of  the  black  walnut  tree  (marked  twenty-six)  to  which 
ke  tied  Im  boat,  the  ground  being  one  foot  five  inches  above 
tte  guUey ;  also  the  bars  (marked  twenty-seven)  found  to  be 
4i«  groiud  five  feet  nine  inches  heloit  the  guUey,  and  the 
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place  at  which  the  horse  was  drowned ;  also  the  barracks 
(marked  thirty-one)  five  inches  above  the  level  of  the  galley. 
These  four  points  having  been  shown  to  deponent  by  suci 
Van  Winkle  and  having  been  referred  to  by  the  same,  in  his 
testimony.  Said  map  also  shows  the  position  of  the  elm  tree 
(marked  thirty-two)  on  the  west  shore  below  the  bridge,  and 
the  only  tree  of  that  description,  the  crotch  of  which  is  ten 
feet  nine  inches  below  the  rail  of  the  road,  or  one  foot  three 
inches  higher  than  the  freshet  height  shown  by  the  above 
Van  Winkle  ]  said  crotch  from  appearances  may  have  closed 
a  few  inches.  Likewise  deponent  has  added  (on  a  scale  of 
twenty  feet  to  one  inch)  at  the  south  end  of  the  map,  the 
plan  of  part  of  the  bridge,  showing  the  position  of  the  draws 
at  right  angles  to  the  bridge,  and  consequently  south  {ovij- 
t&x  degrees  forty  minutes  west,  also  the  broken  line  south 
twenty-five  degrees  west,  being  the  direction  of  the  current 
at  the  position  indicated  by  the  arrow  on  the  larger  map ; 
also  the  broken  line  south  twenty-nine  degrees  west,  being 
the  general  direction  of  the  river  near  the  bridge,  and  the 
course  that  a  vessel  would  usually  take  if  unembarrassed; 
also  the  actual  reported  dimensions  of  a  small  steamboat 
preparing  for  use  on  this  river,  with  her  position  when  in 
the  direction  of  the  river,  and  the  interference  of  the  drawj 
showing  that  a  forty  feet  draw,  forty-five  feet  long,  placed! 
at  right  angles  to  the  bridge,  afibrds  but  about  twenty-four 
feet  six  inches  clear  width,  to  a  boat  keeping  the  course  of 
the  river. 

Deponent  further  states  that  he  believes  the  said  map  and 
plan  (marked  A)  to  be  correct  in  all  respects,  but  from  the 
haste  with  which  the  map  has  been  prepared,  it  may  contain 
some  slight  errors ;  still,  from  his  familiarity  with  this  kind 
of  work,  he  can  say  with  confidence,  that  for  all  the  purposes 
intended,  it  is  substantially  correct. 

B.  Atcrigg. 

Sworn  and  subscribed  before  me,  this  20th  day  of  Noyi)fl^ 
ber,  A.  D.  1852.  '/;. 

Corn's  G.  Van  Rip9, 
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AFFIDAVITS  OF  DEFENDANTS. 

HeniyPetipgale, being  duly  sworn  according  tplaw,de- 
poseth  and  saith :  He  is  in  the  emploj  of  the  New  York  and 
Erie  Bailroad  Company  as  assistant  engineer ;  deponent  has 
laid  out  all  fiie  work  for  the  construction  of  the  piers  for  the 
draw  in  the  railroad  bridge  at  Acquackanonck,  from  plans 
futnl^ed  by  TAt.  Einm^t ;  two  coisler  dams  have  been  com- 
lAiMiced,  One  neirly  completed,  ind  the  other  n^rly  Kilf 
db^e;  the  iSjQniJatioh  pil6s  for  the  piers  to  rest  upon  haV^ 
nearly  all  been  driven ;  a  torge  qiifiintity  of  stone  h&s  Wen 
deffvei^  arid  sokiie  of  it  has  b6en  dressed  to  meet  the  pre- 
sent plans;  that  about  the  12th  or  13th  of  October,  18^2, 
they  commenced  laying  out  the  work  for  the  coffer  dams,  and 
the  fotindations  for  the  piers;  and  deponent  further  saith 
thit  the  new  draw  to  be  made  in  said  bridge  is  to  be  forty- 
fire  feet  wide  at  low  water,  and  at  the  top  of  the  draw  it 
will  be  forty-seven  feet  wide ;  the  new  draw  is  to  be  placed 
in  the  middle  of  the  river ;  the  map  marked  A  he  says  is  a 
copy  from  a  survey  made  by  him,  and  as  he  believes  is  a  cor- 
rect map  of  the  river  and  bridge  as  made  by  him ;  the  map 
marked  B  is  tbe  map  made  by  him  from  actual  survey ;  in 
the  plan  proposed,  all  the  piers  on  map  B,  except  the  two  in 
red  Tines  are  to  be  removed,  leaving  the  bridge  to  rest  on  the 
abutments  and  the  stone  piers  on  each  side  of  the  draw; 
those  within  black  lines  on  map  B  are  the  present  pile  piers, 
which  are  to  be  removed ;  the  dotted  line  on  both  maps,  is 
the  line  of  deepest  water,  as  ascertained  by  this  deponent 
from  actual  soundings,  and  the  figures  on  said  maps  indicate 
t&e  depth  of  water  at  which  they  are  placed  as  ascertained 
by  tiiis  deponent,  from  actual  soundings ;  the  depth  of  water 
as  taken  at  low  water  this  morning,  is  seven  feet  in  the  pro- 
posed draw,  and  six  feet  three  inches  in  the  present  draw ; 
ani  idiis  depbnient  further  saith,  that  from  the  bend  of  the 
river  at  Acquaokanonck,  the  current  sets  from  Acquacka- 
utmk  tow^ds  tile  Bergen  county  side,  above  tiie  raUroiid 
IrMge^^m^  below  the  railroad  bridge  it  sets  upon  the  Paa> 
«uc  tsi^e  of  tlie  river ;  und  this  deponent  believes  that  the 
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draw  as  proposed  will  be  placed  so  as  to  receive  the  full 

force  or  current  of  the  river. 

Henrt  Petinoale. 

Sworn  and  subscribed  before  me,  this  17th  of  November, 

1852. 

S.  D.  Canfikld, 

Master  in  Chancery . 

Philip  Van  Bussum,  of  Paterson,  in  the  county  of  Passaic,. 
being  duly  sworn  according  to  law,  depose th  and  saith  that 
he  has  known  the  raili-oad  from  Paterson  to  Jersey  City  ever 
since  they  commenced  building  it,  and  has  been  in  the  em- 
ploy of  the  Paterson  and  Hudson  River  Railroad  Company 
for  about  eighteen  years;  deponent  further  says  that  tbe 
railroad  bridge  erected  at  Acquackanonck  was  built  in  1832 
or  1833,  and  that  the  draw  in  said  bridge  as  first  made  was 
in  the  same  place  as  it  now  is  except  that  it  has  been  wi- 
dened; that  the  bridge  crosses  the  Passaic  river  at  that 
place  diagonally,  and  that  the  draw  was  built  at  right  angles 
to  the  bridge ;  that  said  draw  was  built  near  the  Passaic 
shore;  that  deponent  worked  on  said  bridge  when  the  draw 
was  widened,  he  helped  drive  the  piles ;  that  this  deponent 
has  never  heard  any  complaint  of  said  draw  except  that  it 
was  too  near  the  shore,  and  that  the  railroad  company  built 
a  fender  to  keep  the  boats  from  running  on  the  shore ;  that 
this  deponent  never  heard  of  any  complaint  of  the  angle  at 
which  the  draw  was  made  in  the  Passaic  river ;  deponent  has 
been  all  the  time  he  has  been  in  the  employ  of  the  company, 
engaged  in  the  repairs  of  the  road  and  bridges,  and  for  the 
last  three  years  has  had  the  entire  charge  of  the  bridges, 
and  from  his  position  in  the  company  he  thinks  he  would 
naturally  hear  of  any  complaints  against  the  draw;  and  this 
deponent  further  saith  that  at  the  time  application  was  made 
to  the  legislature  to  compel  the  widening  the  draws  of 
bridges  over  the  Passaic,  he  never  heard  of  any  complaint  of 
the  angle  of  the  draw. 

Philip  Van  Bussuk. 

Sworn  and  subscribed,  November  17th,  1852,  before  a^ 

S.  D.  Cakfield,- 
Maiier  in  Chancery. 
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Silas  D.  Canfield,  beiDg  duly  sworn  according  to  law,  de- 
poseth  and  saith,  that  he  was  employed  by  Cornelins  C. 
Zabriskie,  to  procure  from  the  legislature  a  law  for  widen- 
ing the  bridges  on  the  Passaic  river,  and  that  he  attended 
the  legislature  as  counsel  and  finally  procured  the  passage 
of  the  law  entitled  "An  Act  regulating  the  draws  of  the 
bridges  now  erected  or  to  be  erected  over  the  Passaic 
river,"  passed  February  24th,  1843. 

That  the  principal  olyect  they  had  in  view,  was  to  com- 
pel the  widening  the  draws  of  bridges  on  said  river.  That 
there  was  an  objection  to  the  draw  on  the  railroad  bridge 
at  Acqaackanonck,  being  so  near  the  bank,  and  it  was  then 
deemed  best  for  the  purposes  of  navigation,  that  the  draw 
should  be  in  the  middle  of  the  river,  but  the  ^reat  object 
wap  to  have  the  draws  widened.  And  thip  deponent  further 
saith  that  no  objection  was  made  to  the  draw  being  made  at 
right  angles  to  the  bridge. 

Silas  D.  Canheld. 

Sworn  and  subscribed  this  17th  day  of  November,  A.  D., 
1852. 

William  Gledhill, 
Master  in  Chancery. 

Thomas  Addis  Emmet,  being  duly  sworn  according  to 
law,  deposeth  and  saith,  he  is  superintending  engineer  and 
superintendent  for  the  New  York  and  Erie  Railroad  Com- 
pany^  of  the  road  between  Jersey  City  and  Sufferns.  De- 
ponent has  charge  of  preparing  the  plans  and  of  construct- 
ing  the  road,  bridges,  and  works  connected  therewith. 
That  at  Passaic  bridge  deponent  made  a  contract  in  writing^ 
fbr  the  Erie  Railroad  Company,  with  Campbell  &  MoocV  of 
New  York,  for  building  the  coffer  dams  and  driving  ihe 
foundation  piles  for  the  piers  proposed  to  be  built  in  the 
Passaic  river.  That  this  contract  was  made  about  the  10th 
day  of  October  last  and  before  deponent  heard  of  any  ob- 
jection to  the  proposed  draw ;  and  said  Campbell  &  Moody 
have  proceeded  under  their  contract,  and  have  driven  most 
of  the  foundation  piles,  and  have  nearly  completed  one  cof- 
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Tor  dam,  and  have  nearly  half  oompleted  the  other ;  sad  the 
company  has  made  a  contract,  in  September  last,  with  F.  C. 
Beckwlth  to  furnish  the  stone  and  bnild  the  masonry  of  flie 
piers  in  the  Passaic  river,  and  under  this  contract  ice  has 
delivered  a  good  deal  of  stone,  and  some  of  it  has  been 
dressed  according  to  the  plans  of  the  prcfMsed  pieiB.  The 
plan  proposed  is  to  make  the  opening  for  the  drav  Inrtf- 
five  feet  wide  at  low  water  mark^  and  forty'Sevea  £oet  wide 
at  the  grade  line  of  the  rails.  The  piers  for  draw  pr(qK>8ed 
are  at  right  angles  to  the  bridge  as  it  now  stands,  aad  ia.a 
parallel  line  with  the  present  draw  and  with  the  preseat 
abutments.  That  if  the  piers  proposed  should  be  built  at  a 
different  angle  from  those  now  proposed,  the  abuCments  wiH 
have  to  bo  taken  down  and  built  at  an  angle  to  correspond 
with  the  piers.  That  the  expense  already  incurred,  if  Ae 
work  should  be  changed,  is  between  two  and  three  thousasd 
dollars,  cxcluaive  of  damages  which  might  be  claimed  by 
the  contractors,  and  exclusive  of  the  cost  of  taking  down 
and  re-building  the  abutments.  That  the  bridge  is  to  rest 
upon  the  abutments  and  the  two  stone  piers  proposed  to  be 
built.  That  the  bridge  is  now  in  a  bad  condition,  and  any 
alteration  in  the  building  of  these  piers  would  delay  the  re- 
building longer  than  it  would  to  carry  out  the  present  plans. 
That  the  first  objection  he  heard  to  the  plan  proposed,  was 
on  the  25th  October  last,  when  considerable  work  had  been 
done  at  driving  the  piles  and  making  the  coffer  dams.  That 
the  company  have  offered,  and  are  willing,  to  make  fenders 
at  each  end  of  the  piers,  and  to  place  them  at  such  an  angie^ 
and  in  such  a  way,  as  the  complainants  may  desire. 

Thomas  A.  Bmhr. 
Sworn  and  subscribed  before  me,  this  17th  day  of  Noveai- 
ber,  A.  D.,  1852. 

S.  D.  CanpiblDi 
Master  in  CAanMfy. 
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Tte  argument  for  an  injunction  iras  fieard  before  the 
Chancellor,  at  Trefnton,  on  the  22d  November,  1852. 

WUUam,  Petinihgton  and  Joseph  P.  Bfadley^  Conhdel  li^ 
tke  ooiilplainafti8. 

^Aaron  S.  Pennington^  Counsel  for  the  xfofendants. 

'ttnfi  Chancellor.  I  have  no  doubt  of  the  power  of  the 
court  to  interpose  in  this  case  bj  injunction ;  nor  of  the 
propriety  of  its  exercising  that  peculiar  jurisdiction,  if,  ag 
is  alleged,  the  defendants,  under  and  by  virtue  of  the  power 
of  the  legislature,  conferred  upon  '<  the  Paterson  and  Had* 
son  'Biver  Bailroad  Company/'  to  bridge  the  river  Passaic, 
are  obstructing  the  navigation  of  that  river,  in  violation  of 
the  provisions  of  the  act  from  which  they  derive  their 
authority. 

The  location  of  the  bridge  in  question  is  several  milea 
below  the  head  of  navigation,  where  the  tide  ebbs  and  flows, 
and  where  the  river  is  navigable  for  sailing  vessels  of 
tons  burthen,  and  for  small  steamboats. 

The  power  of  the  legislature  to  grant  the  right  of  con- 
structing the  bridge  is  admitted.  The  only  issue  is, 
whether  the  defendants  are  exercising  the  right,  within  the 
limits  prescribed  by  the  legislature,  and,  if  they  are  not, 
whether  this  court  can  and  ought  to  interfere  ? 

'*  The  Paterson  and  Hudson  River  Railroad  Company " 
is  a  creature  of  the  legislature.  If  it  is  exercising  its  fran- 
dhfses  in  a  manner  not  authorized  by  the  law  which  gives  it 
existence,  and  so  as  to  destroy  or  impair  the  common  rights 
of  the  citizens  in  this  navigable  river,  it  is  the  duty  of  this 
court — the  only  court  of  the  state  which  can  apply  an  ade- 
quate remedy  for  the  mischief — to  restrain  the  defendants 
in  the  commission  of  the  injury. 

On  lehalf  of  the  defendants,  it  is  insisted,  that  if  the 
^instruction  in  the  river  for  the  purpose  of  the  bridge,  is- 
3i0t  in  conforinity  to  the  law,  thet  it  is  a  question  of 
muisanice — a  questiorn  which  should  be  either  referred  to  tbe 
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courts  of  common  law  or  submitted  to  a  jury,  under  the 
direction  of  this  coort,  as  a  matter  of  fact. 

If  the  ground  upon  which  the  interference  of  the  court  is 
invoked  depends  upon  facts,  of  dispute  and  doubt,  involv- 
ing the  credit  of  witnesses  conflicting  in  their  testimony, 
the  weight  due  to  opposing  opinions,  and  the  exercise  of  a 
discriminating  judgment  as  to  facts  and  circumstances,  and 
the  opinions  of  witnesses — this  court  ought  not,  and  espe- 
cially in  cases  of  magnitude,  to  conclude  the  rights  of  a 
party  without  the  intervention  of  a  jury. 

In  this  case,  the  complainants  have  sought  the  jurisdic- 
tion of  the  court,  and  submitted  to  its  decision  the  law  and 
facts.  As  for  the  defendants,  with  the  view  I  have  taken 
of  the  facts,  they  require  no  other  tribunal  for  their  protec- 
tion. 

I  shall  decide  the  case  upon  the  bill  with  the  affidavits 
accompanying  it,  and  the  affidavits,  read  in  reply,  on  behalf 
of  the  defendants.  No  question  was  made,  on  the  argu- 
ment, as  to  the  manner  in  which  the  case  is  presented  on 
either  side,  and  in  that  respect  I  am  free  from  embarrass- 
ment. 

The  complainants  allege,  that  the  defendants  are  about 
re-constructing  their  bridge  over  the  Passaic  river,  near 
Acquackanonck ;  that,  in  doing  so,  they  propose  to  alter  the 
position  of  the  draw  in  the  present  bridge,  and  to  place 
under  the  same  a  new  set  of  stone  piers  near  the  centre  of 
the  river ;  the  draw  to  be  placed  between  the  said  stone 
piers.    That  the  piers  are  intended  to  be,  each  from  seven 
to  eight  feet  broad,  and  of  the  width  of  the  bridge,  as  the 
same  shall  be  widened,  to  the  extent  of  several  feet  beyond 
that  of  the  present  bridge;  that  it  is  proposed  to  place  the 
said  piers  diagonally  across  the  river,  and  at  right  angles 
with  the  bridge,  and  not  with  the  current  of  the  stream; 
that  those  stone  piers  are  substituted  for  the  wooden  pile9 
heretofore  used,  and  that  placing  the  same  in  the  positioc^ 
intended  will  materially  impede  navigation,  and  not  bein^^-- 
in  the  line  of  the  current  of  the  river^  must  render  ec-"^ 
tremly  dangerous,  if  not  impracticable,  the  navigation  o  ^^ 
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the  river  with  vessels  navigating  the  same.  They  deny  the 
right  of  the  defendants  to  place  the  stone  piers  in  the  river, 
or  to  build  the  bridge  with  the  draw  in  the  manner  contem- 
plated, on  account  of  the  same  being  unnecessary  obstruc- 
tions, not  contemplated  by  the  charter  of  "  the  Paterson 
and  Hudson  River  Railroad  Company/'  The  complainants 
pray  that  this  court  may  decree,  that  the  defendants  have 
no  right  to  place  the  stone  piers  and  draw  in  the  river  in 
the  manner  proposed,  and  that  they  may  be  enjoined  from 
carrying  out  their  plans  as  contemplated. 

By  the  act  incorporating  *'  the  Paterson  and  Hudson 
River  Railroad  Company, ''  passed  the  21st  day  of  January, 
1831,  it  is  enacted,  "  that  the  company  shall  have  the  privi- 
lege and  authority  to  erect,  build  and  maintain,  on  the  rivera 
Passaic  and  Hackensack,  respectively,  such  wharves,  piers^ 
bridges  and  other  facilities  as  they  may  think  expedient  and 
necessary  for  the  full  enjoyment  of  all  the  benefits  conferred 
by  their  act  of  incorporation.''  The  dimensions  of  the 
draws,  or  the  manner  of  constructing  them  in  the  bridges,, 
are  not  prescribed  by  the  act ;  but  provision  is  made  for 
keeping  lighted  lamps  at  the  draws  for  the  safety  of  vessels 
navigating  the  river. 

By  a  supplement,  passed  January  21st,  1831,  the  width  of 
the  draw  in  the  bridge  over  the  Hackensack  river  is  pre- 
scribed, with  directions  that  it  shall  be  placed  in  a  line  with 
the  course  of  the  river. 

Under  the  provisions  of  these  acts,  the  company  con- 
structed their  road  from  Paterson  to  the  Hudson  river,  and 
in  the  years  1832  and  1833,  erected  bridges  over  the  rivers 
Paraaic  and  Hackensack.  In  the  bridge  over  the  Passaic, 
they  placed,  near  the  western  shore  of  the  river,  a  draw,  at 
ri^t  angles  with  the  bridge,  and  twenty-six  feet  in  width. 

On  the  10th  of  March,  1842,  an  act  was  passed,  entitled, 
^'An  act  for  the  better  protection  of  the  navigation  of  the 
Passaic  river,"  by  which  it  was  enacted,  "  That  each  and 
every  bridge  or  viaduct,  hereafter  to  be  erected  over  the 
Pkssaic  river  between  the  head  of  navigation  and  the 
Ifewark  bay  shall  be  so  constructed  as  to  contain  a  dr&w 


548       att'7  gen.  et  d,  d.  Hudson  it.  r.  r.  co.    [march 

for  the  free  passage  of  vessels  baTigating  the  said  river,  the 
opening  of  which  draw  shall  be  at  least  thirty-five  feet  wfde 
in  the  narrowest  part,  and  shall  be  placed  in  sach  poeitioa 
as  to  do  the  least  possible  iigury  to  the  navigation  thereof 

This  last  act  was  repealed  by  an  act  of  the  24th  of  Feb- 
rtiary,  1843 ;  bat,  at  the  same  time,  the  act  of  1842  was  re- 
enacted,  with  some  additional  provisions,  not  necessary,  fer 
ddr  purpose,  to  mention. 

The  company  widened  their 'draw,  in  conformity  to  {tie  re- 
quirements of  this  act,  to  thirty-five  feet  br  more,  tts  posi- 
tion in  the  river,  or  as  to  the  bridge,  was  not  changed. 

The  draw  now  contemplated  is  to  be  forty-five  feet  in 
width.  It  is  to  be  placed  in  the  middle  of  the  river,  and, 
like  the  present  draw,  is  to  be  at  right  angles  to  the  bridge. 
The  change  of  its  position  from  the  side  to  the  middle  of  the 
river  and  bridge,  is  hot  objected  to.  The  position  proposed, 
it  is  admitted,  is  more  advantageons  than  the  old  one.  The 
water  is  deeper  at  the  new  location,  and  it  obviates  diSScuI- 
ties  which  vessels  have  had  to  encounter  at  the  present  draw, 
in  consequence  of  its  proximity  to  tlie  shore. 

But  it  is  insisted  that  the  contemplated  draw  should  be 
placed  in  a  line  with  the  course  of  the  fivers  and  hot  diago- 
nally to  it;  and  that  if  it  is  not,  its  position  will  not  be  such 
as  is  required  by  the  law  of  1843, ''  so  as  to  do  the  least  pos- 
sible injury  to  the  navigation  thereof." 

It  will  be  observed  that  the  act  does  not,  in  terms,  require 
the  draw  to  be  placed  in  a  line  with  the  course  of  the  river* 
But  if  that  position  is  the  one  to  do  the  least  possible  injury 
to  navigation^  the  draw  must  be  so  placed,  in  order  to  answer 
the  requirement  of  the  last  mentioned  act 

The  language  of  the  act  difiers  from  that  of  the  act  of  flie 
2l8t  of  January,  1831,  in  reference  to  the  bridge  over  the 
£bckensack,  which  requires,  in  terms^  the  bridge  on  the  lat- 
ter river  to  be  placed  <*  in  a  line  with  the  course  of  the 


Is  there  such  evidence  birfbre  the  court  as  proves,  witi 
reasonable  certainty,  that  the  position  of  &e  drJaw,  v 
templaied,  is  iiot  such  as  will  do  the  least  possibfe  iigarj  to 
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the  navigation  of  the  river,  and  such  as  will  justify  the  court 
in  interfering  with  the  wprks  of  the  defendants? 

The  affidavit  anne^ced  to  the  bill  is  that  of  Zackariah  Keas- 
ler,  who  swears  that  he  is  the  captain  of  a  vessel  plying  on 
the  river,  and  that  he  has  been  engaged  in  boatiugon  the 
Paasaic  for  upwards  of  twenty  years;  that  he  has  examined, 
the  works  in  progress  of  erection  for  a  draw;  that  the  posi- 
tion of  the  dra^  being  diagonal  to  the  current,  and  not  in 
the  line  of  the  stream,  will  make  the  passage  of  vessels 
tbrppgh  the  sajd  draw  difficult  and  dangerous  at  most  times ; 
thjftt  in  time  of  freshets,  which  are  of  frequent  occurrence, 
and,  with  certain  winds,  the  passage  will  be  impracticable, 
and  that  the  draw  should  be  m  a  line  with  the  current  and 
course  of  the  river  j  and  not  at  right  angles  to  the  bridge. 

Thomas  Pettit  is  the  master  of  a  schooner  navigating  the 
river.  He  testifies,  that  the  location  of  the  draw  being  at 
right  angles  with  the  line  of  the  bridge,  and  consequently 
crossways  with  the  current  and  line  of  the  river,  will  make 
the  paspage  through  it  dangerous  and  hazardous  at  all  times ; 
and^^  under  certain  and  frequent  circumstances,  such  as. 
freshets  and  certain  winds,  impracticable  without  sustaining 
serious  damage ;  that  the  line  of  the  draw  should  be  in  aline 
with  the  river  and  the  current  of  the  river.  He  adds, "  the 
fact  of  its  present  construction  being  placed  as  above  stated, 
I  consider  the  greatest  obstruction  to  the  navigation  of  the 
said  riyer  that  could  be  conceived  or  imagined,  and  entirely 

unnecessary.'' 

i^enry  Crawford  is  master  of  a  schooner  navigating  the 
river.  His  affidavit  is  very  much  in  the  language  of  Pettit's, 
and  corroborates  his  statements. 

it  is  thus  seen,  that,  in  the  opinion  of  these  witnesses,  the 
position  of  the  proposed  draw  is  very  far  from  being  such 
"  istd  to  d9  the  least  possible  injury  to  the  navigation  of  the 
riyW." 

ts  this  opinion  well  founded  ?  Is  it  based  upon  such  rea- 
sonable considerations,  and  upon  such  fkcts,  as.  to  entitle  it 
to  the  weight  of  evidence  which  ought  to  influence  the  judg- 
m^nt^of  the  court,  aiidjgovern  itQ  decision ,? 
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It  is  important  to  notice  that  these  witnesses  speak  of  the 
"  carrent  of  the  river,"  the  "  line  of  the  river,"  the"  current 
of  the  stream,"  and  the  "  conrse  of  the  river,"  as  Bjnony* 
mons. 

The  "  course  of  the  river  "  is  a  line  parallel  with  its  banks. 
The  ''  current  of  the  stream  "  will  vary  from  the  genersl 
^'  conrse  of  the  river,"  depending  npon  a  variety  of  circnni- 
stances.  Short  bends  in  the  river  will  drive  the  cnrrent 
diagonally  from  one  bank  to  the  opposite  bank.  Exposure 
to  the  winds  on  one  side,  and  the  protection  afforded  by  high 
hanks  on  the  other,  will  produce  the  same  effect.  The 
character  of  the  bed  of  the  river  must  necessarily  greatl7 
affect  its  current.  The  map  exhibited  in  this  case  illustrates 
this.  The  channel  of  this  river,  its  current,  and  its  general 
course,  are  all  in  different  directions ;  and,  if  the  map  is  to 
be  relied  on,  it  shows  conclusively  that  no  draw  could  be 
constructed  at  right  angles  with  any  two  of  them. 

Benjamin  B.  Aycrigg,  a  witness  on  behalf  of  the  complain- 
ants, gives  us  the  results  of  his  observation  and  experiments. 
The  position  of  the  draw  is  south  forty-six  degrees  forty 
minutes  west ;  the  direction  of  the  current  is  south  twenty- 
five  degrees  west ;  but  this  was  fixed  with  some  uncertaintj  at 
a  low  tide,  and  by  an  experiment  not  very  satisfactory.  The 
general  course  of  the  river  is  south  twenty-nine  degrees  west. 
The  channel,  for  the  distance  of  half  a  mile  in  the  vicinity  of 
the  bridge,  varies  very  considerable  from  the  general  coarse 
of  the  river,  and  from  the  current,  as  indicated  by  the  ex- 
periment made  by  Mr.  Aycrigg. 

It  is  manifest  from  these  observations  and  experiments, 
that  it  is  impossible  to  place  the  draw  in  a  line  at  right  an- 
gles with  the  current  and  course  of  the  river.  As  the  wit- 
nesses treat  *'  the  course  of  the  river  "  and  "  the  current  of 
the  stream  "  as  the  same,  and,  as  the  bridge  cannot  be  placed 
at  right  angles  with  both,  their  opinion,  as  to  what  is  the 
proper  position  for  the  draw,  is  very  uncertain. 

Keasler  thinks  the  draw  should  be  "  in  aline  with  the  oai^ 
rent  and  coarse  of  the  river." 

Pettit,  that  it  shoald  be  in  a  line  with  the  river  and  the 
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current  of  the  river,  and  "  the  draw  not  being  so  is  the  great- 
est ohstmction  to  the  navigation  of  the  river  that  could  be 
eonceiTcd  or  imagined.''  These  witnesses  require  impossi- 
bilities. 

It  was  the  opinion  of  one  of  the  complainant's  counsel,  on 
^  argument,  that  it  was  more  important  to  have  the  draw 
at  right  angles  with  the  general  course  of  the  river,  than  at 
right  angles  with  the  current,  and  yet  the  complaint  in  the 
bill  is,  that  it  is  not  at  right  angles  with  the  current. 

But  oa  what  do  the  witnesses  found  the  opinions  they  have 
advanced?  They  are  navigators,  and  have  been  engaged  aa 
such  on  this  river  for  a  number  of  years.  Are  their  opinions 
mere  matters  of  speculation  ?  What  has  been  the  teaching 
of  tiieir  experience  ? 

For  the  last  eighteen  years  there  has  been  a  draw  on  this 
very  bridge.  Its  position,  as  to  the  current  and  course  of 
the  river,  is  precisely  similar  to  the  one  in  contemplation. 
For  a  portion  of  the  time  it  has  been  ten  feet  narrower,  and 
the  residue  of  the  time  nearly  twenty  feet  narrower  than  the 
(me  proposed.  Its  position  has  been  so  near  the  west  bank 
of  the  river  as  to  require  Jenders  to  protect  boats  passing 
through  from  being  driven  against  the  adjoining  bank. 

The  witnesses  of  the  complainants,  who  must,  of  necessity, 
have  passed  frequently  through  the  present  draw,  in  order 
to  reach  Acquackanonck,  the  point  to  which  they  were  navi- 
gating, oould  tell  us  with  certainty,  what  diflSculties  must 
needs  be  encountered  with  a  draw  in  such  a  position.  What 
effect  has  the  present  draw  had  for  the  last  eighteen  years 
on  the  navigation  of  the  river  ?  How  have  vessels  in  pass- 
ing through  been  affected  by  the  current  crossing  diagonally? 
How  do  actual  experience  and  daily  experiments,  correspond 
with  the  opinion  of  the  witness  who  says,  '<  that  the  passage 
through  the  contemplated  draw  will  be  dangerous  and  hazard- 
OOB,  and,  under  certain  and  frequent  circumstances,  such  as 
freshets  and  certain  winds,  impracticable  without  sustaining 
serious  injury."  Such  cannot  be  the  consequences  as  to  the 
contemplated  draw,  so  muchiBore  favorable  in  every  respect 
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both  m  to  location  and  dimensions,  unless  they  have  boea 
e:Q)erienced  in  the  present  draw. 

It  may  be  said  that  the  opinions  advanced  are  the  results 
of  experience.  The  witnesses  do  not  say  so.  They  express 
them  as  mere  speculative  opinions.  If  their  opinions  are 
correcti  they  might  have  proved  them.  Facts  might  have 
been  and  ought  to  have  been  substituted  for  opinions.  A 
r^erence  to  the  dangers  and  difiSculties  encountered  at  tbo 
present  draw ;  to  the  disasters  that  must  have  been  frequent 
if  their  opinions  are  correct ;  to  facts,  as  to  the  eflfeet  pro- 
duced by  the  current  upon  vessels  passing  it — would  be  more 
reliable  than  the  mere  opinions  of  a  hundred  witnesses. 

The  present  draw  is  a  test  of  the  most  satisfactory  and  con* 
elusive  kind,  as  to  the  effect  of  a  draw  placed  at  right  angles 
with  the  bridge. 

What  does  that  test  prove  ?    It  ought  to  govern  us. 

Silas  D.  Ganfield,  a  witness  of  the  defendants,  was  the 
counsel  who  appeared  on  behalf  of  the  navigators,  to  procure 
the  act  of  the  24th  of  February,  1843.  He  says  : — '*  The 
principal  object  they  had  in  view  was  to  compel  the  widen- 
ing of  the  draw  of  bridges  on  said  river ;  that  there  was  an 
objection  to  the  draw  on  the  railroad  bridge,  at  Acqnadca- 
nonck,  being  so  near  the  bank,  and  it  was  then  deemed  best 
for  the  purposes  of  navigation,  that  the  draw  should  be  in 
the  middle  of  the  river,  but  the  great  object  was  to  have  the 
draws  widened,  and  no  objection  was  made  to  the  draw  be- 
ing made  at  right  angles  to  the  bridge.'' 

Philip  Van  Bussum,  another  witness,  says : — **  That  he  has 
known  the  railroad  from  Paterson  to  Jersey  City  ever  since 
they  commenced  building  it ;  and  has  been  in  the  employ  of 
the  Paterson  and  Hudson  Biver  Railroad  Company  for  about 
eighteen  years ;  that  the  railroad  bridge  erected  at  Acquack- 
anonck  was  built  in  1832  or  1833,  and  that  the  draw  in  said 
bridge,  as  first  made,  was  at  the  same  place  as  it  now  is,  ex- 
cept that  it  has  been  widened ;  that  the  bridge  crosses  the 
river  at  that  place  diagonally,  and  that  the  draw  was  built  al 
right  angles  to  the  bridge ;  that  it  was  built  near  the  Bh> 
saic  shore ;  that  he  worked  on  the  bridge  when  the  draw  was 
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widened,  and  helped  to  drive  the  piles ;  that  he  has  never 
heard  any  complaint  of  the  draw  except  that  it  was  too  near 
the  shore,  and  the  company  bnilt  a  fender  to  keep  the  boats 
from  running  on  the  shore ;  that  he  never  heard  any  com- 
plaint of  the  angle  at  which  the  draw  was  made  in  the  river  ; 
that  he  has  been  all  the  time  in  the  employ  of  the  company, 
engaged  in  the  repairs  of  the  road  and  bridges,  and  for  the 
last  three  years  has  had  the  entire  charge  of  the  bridges,  and 
irom  his  position  in  the  company,  he  thinks,  he  would  natu- 
rally hear  of  any  complaints  against  the  draw ;  that  at  the 
time  of  the  application  to  the  legislature,  to  compel  the  wi- 
dening the  draws  of  bridges  over  the  Passaic,  he  never  heard 
of  any  complaint  of  the  angle  of  the  draw." 

With  this  evidence,  and  in  the  absence  of  all  testimony  of 
inconvenience,  even  in  the  present  draw,  am  I  not  boui  1  to 
conclude,  that  the  opinions  of  the  complainants'  witnesses  are 
proved  to  be  incorrect,  by  this  test  and  experience  of  eighteen 
yeiEu^? 

Cain  it  be  doubted,  that  if  the  company  had  attempted  to 
erect  a  draw  in  any  other  position  than  the  present  one,  it 
would  have  been  considered  an  experiment  which  this  Court 
would  be  bound  to  prevent  ? 

But  the  bill  further  alleges,  that  the  stone  piers  will  be 
obstructions  to  the  navigation ;  that  they  are  unnecessary, 
either  as  sides  to  the  draw,  or  as  supports  for  the  bridge ; 
and  the  court  is  asked  to  interpose  and  prevent  their  erec- 
tion in  the  river. 

Not  a  witness  ventures  the  opinion  that  they  are  unneces- 
sary, or  will  do  any  injury  to  navigation.  They  are  not  men- 
tioned or  alluded  to  in  any  of  the  afiSdavits  produced  by  the 
complainants. 

It  niay  be  they  are  unnecessary;  it  may  be  they  will 
greatly  obstruct  the  navigation.  But  I  cannot  act  upon  as- 
£ump'tions.  The  fact  that  no  allusion  is  made  to  these  piers 
"by  the  witnesses  examined,  show,  either  that  the  complain- 
ants did  not  consider  them  of  sufiScient  consequence  for  seri- 
ous notice,  or  that  the  witnesses  were  unwilling  to  say  that 
"Ctey  were  obstructions,  or  were  unnecessary. 
35 
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If  au  injunction  is  granted  to  restrain  the  erection  of  tlie 
piers,  it  must  be  done  upon  the  mere  allegations  of  the  com- 
plainants as  to  their  injurious  tendency.  It  is  rea8or\able  to 
conclude,  that  the  piers  will  add  very  much  to  the  safety  and 
permanency  of  the  bridge.  It  would  be  assuming  a  great 
responsibility  for  this  court  to  interfere  with  their  erection, 
and  to  compel  the  defendants  to  support  their  bridge  by 
wooden  piles. 

Upon  a  careful  review  of  the  whole  case  as  it  is  before  me, 
I  have  come  to  the  conclusion  that  the  complainants  haye 
failed  to  establish  the  case  presented  by  their  bill. 

The  injunction  is  refused,  but  without  costs.  The  order 
is  made  without  costs,  because  the  subject  matter  of  the  bill 
is  one  in  which  the  public  is  interested,  and  because,  I  am 
satisfied,  that  the  complainants  filed  their  bill  in  good  faith, 
and  not  for  the  purpose  of  harrassing  the  defendants.  The 
suit  has  been  conducted  with  a  commendable  spirit  on  both 
sides,  and  with  a  disposition  to  have  the  questions  involved, 
presented  and  decided  without  unnecessary  embarrassmeDt. 

Potts,  J.  The  bill  in  this  case  was  filed  at  the  relation 
of  persona  interested  in  the  navigation  of  the  Passaic  river, 
in  the  counties  of  Bergen  and  Passaic.  The  complaint 
against  the  defendants  is  that  they  propose  to  alter  the  posi- 
tion of  the  draw  of  the  bridge  over  the  Passaic,  which 
crosses  south  of  the  town  of  Acquackanonck,  and  to  jdnee 
under  the  same  a  new  set  of  stone  piers  near  the  centre  of 
the  river,  the  draw  to  be  placed  between  the  said  stone 
piers;  that  the  said  piers  are  intended  to  be  each  from 
seven  to  eight  feet  broad,  and  of  the  width  of  the  bridge, 
as  the  same  shall  be  widened  to  the  extent  of  several  feet 
beyond  that  of  the  present  bridge ;  and  that  they  propose 
to  place  the  said  piers  diagonally  across  the  river  and  at 
right  angles  with  the  bridge,  and  not  with  the  curreTii  of  the 
stream ;  that  heretofore  there  has  been  no  stone  piers  to  tke 
said  bridge,  but  the  same  is  supported  by  wooden  piles  and 
shore  abutments  of  stone ;  that  the  placing  of  the  said  stone 
piers  would  materially  impede  the  navigation  of  the  siid 
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river,  and  not  being  placed  in  the  line  of  the  current  of  the 
river  mast  render  extremely  dangerous,  if  not  impracticable, 
the  navigation  of  the  river  with  the  vessels  now  navigating 
the  same,  &c.,  and  they  say  that  by  reason  of  the  obstruc- 
tions in  the  said  river  a  short  delay  in  getting  through  the 
said  draw  may,  and  no  doubt  often  will,  occasion  a  much 
longer  hindrance,  in  preventing  vessels  from  passing  the 
said  obstructions  at  the  high  tide,  and  that  the  stone  piers 
will  of  necessity  prevent  all  vessels  coming  into  the  draw 
from  having  the  advantage  of  the  wind  to  carry  them 
through,  which  is  essential  to  their  progress,  and  will  neces* 
sarily  produce  eddies  in  the  wind;  and  that  it  seems  to  the 
relators  that  it  will  not  be  in  the  power  of  the  steam  tow 
boat  (which  one  of  them  is  building)  to  tow  any  vessel 
through  the  said  draw,  which  is  designed  to  constitute  a 
part  of  its  regular  business.  And  the  bill  therefore  prays 
an  injunction,  &c. 

Appended  to  the  bill  are  several  affidavits,  besides  that  of 
the  relators. 

Zackariah  Keasler  testifies  that  he  is  the  master  of  a  ves- 
sel ;  has  been  engaged  in  boating  on  the  Passaic  river  up- 
wards of  twenty  years ;  that  he  has  been  master  of  a  vessel 
some  fifteen  years  last  past ;  that  he  has  examined  the  works 
in  progress  of  erection  for  a  draw  in  the  railroad  bridge 
across  the  Passaic  river  immediately  below  Acquackanonck ; 
that  the  position  of  the  draw  being  diagonal  to  the  current 
xtnd  not  in  the  line  of  the  stream  will  make  the  passage  of 
vessels  through  the  said  draw  difficult  and  dangerous  at 
most  times ;  that  in  time  of  freshets,  which  ore  of  frequent 
occurrence,  and  with  certain  winds,  the  passage  will  be  im- 
practicable. 

Thomas  Petti  t,  another  master  of  a  vessel  trading  on  the 
.  Passaic,  says,  ''  the  location  of  that  draw  being  at  right 
armies  with  the  line  of  the  bridge  and  consequently  cross- 
ways  with  the  current  and  line  of  said  river,  will  make  the 
passage  through  said  draw  dangerous  and  hazardous  at  all 
times,  and  under  certain  and  frequent  circomstanoes — saah 
*i»  freshets  and  certain  winds — impracticable  without  sua- 
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tktxiing  serious  damage.  The  line  of  the  draw  should  be  in 
a  lioe  with  the  river  and  the  carrent  of  the  river,  and  the 
fact  of  its  present  constmction  being  placed  as  above  stated, 
I  consider  the  greatest  obstruction  to  the  navigation  of  said 
river  that  can  be  conceived  or  imagined,  and  entirely  un- 
iie^sessary/' 

Henry  Crawford,  also  the  master  of  a  vessel  running  on 
the  river,  says,  "  the  placing  of  the  said  draw  in  the  middle 
of  the  bridge  and  said  river,  at  right  angles  with  the  line 
of  the  bridge,  and  consequently  the  line  of  said  draw  for 
the  passage  of  vessels  across  the  line  of  current  of  said 
riveff  would  be  not  only  a  very  serious  obstruction,  but  in 
many  respects  ruinous  to  the  navigation  of  said  river,  dan- 
gerous and  hazardous  for  vessels  to  pass  at  all  times,  and 
under  favorable  circumstances  ;  and  when  the  water  is  high, 
under  the  influence  of  freshets,  which  we  are  subject  to  very 
frequently  throughout  every  season,  and  when  the  current 
by  means  of  such  freshets  is  running  at  an  increased  rate  of 
rapidity,  and  very  often  for  several  days  in  succession,  it 
would  be  to  a  very  great  extent  impracticable,  and  decided- 
ly imprudent  to  attempt  a  pdssage  through  said  draw  under 
any  circumstances." 

A  map  is  exhibited  sho^wing  the  course  of  the  river  and 
the  position  of  the  bridge  and  draw  as  contemplated  to  be 
erected,  from  which  it  appears  that  although  the  draw  is 
proposed  to  be  forty-five  feet  in  width,  yet  as  the  bridge 
crosses  the  river  diagonally  and  the  draw  is  to^be  at  right 
angles  with  the  bridge,  it  affords  but  about  twenty-four  feet 
six  inches  clear  width,  to  a  boat  keeping  the  course  of  the 
river  as  indicated  by  its  banks. 

This  is  substantially  the  case  made  by  the  relators. 

The  defendants  on  the  other  hand  read  affidavits  to  show 
that  ever  since  the  bridge  was  originally  erected  in  1832  or 
1833,  the  draw  has  been  at  right  angles  with  the  bridge, 
and  much  nearer  the  shore,  and  of  less  dimensions ;  tiiat 
they  never  heard  any  complaints  of  the  old  draw,  except 
that  it  was  too  near  the  shore ;  and  that  taking  the  line  t^f 
the  deepest  water  in  the  river  as  indicating  the  course'^ 
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the  current,  the  proposed  draw  will  be  in  a  line  with  the 
actual  current  of  the  river. 

It  appears  on  the  part  of  the  complainants,  then : — Firsts 
That  the  defendants  have  erected  their  bridge  in  a  diagionaj 
line  across  the  Passaic  river,  and  propose  to  construct  the 
piers  for  their  new  draw  at  right  angles  with  the  bridge. 
Second,  That  the  place  where  the  bridge  crosses  is  below  the 
head  of  navigation.  And  Third,  That  in  the  opinion  of  the 
witnesses  most  intimately  acquainted  with  the  navigatioo, 
the  proposed  mode  of  constructing  the  piers  and  draw  will 
seriously  obstruct  the  navigation.  And  the  object  sought 
by  the  relators  is  to  obtain  a  temporary  injunction  to  rer 
strain  the  company  from  proceeding  until  the  question  can 
be  fully  inquired  into  and  satisfactorily  settled. 

In  the  first  place  let  us  see  what  are  the  terms  and  extent 
of  the  legislative  grant  to  the  defendants,  under  which  they 
claim  the  right  to  construct  and  maintain  this  bridge  aad 
draw. 

By  the  thirteenth  section  of  the  charter  of  the  compajQy, 
1  Har,  Comp.  324,  they  are  authorized  to  build  and  m^« 
tain  on  the  rivers  Passaic  and  Hackensj^ik,  wharves,  piors, 
bridges,  &c.,  and  they  are  to  keep  the.  same  properly  lighted^ 
and  cause  to  be  kept  at  the  bridge  over  the  Hackensack,  a 
careful  person  to  open  the  draw  for  the  free  passage  of  »w- 
sels  with  standing  masts ;  the  seventh  section  of  the  act 
had  already  provided  that  they  might  cross  the  Hacken$ack 
river  upon  or  adjoining  the  bridge  belonging  tq  the  new 
Barbadoes  Toll  Bridge  Company  with  their  consent,  but  if 
such  consent  could  not  be  obtained,  then  as  near  the  said 
bridge  as  practicable,  with  a  draw  in  a  line  and  correspond' 
ing  with  the  present  one,  and  of  equal  or  greater  widtih. 

It  seems  that  the  company  did  not  propose  at  the  time 
they  obtained  the  charter  to  cross  the  Passaic  below  tide 
W^t^Fi  and  therefore  no  provision  was  n^ade  for  a  d?aw  in 
t^t  bridge,  but  the  proposed  route  having  been  changed  bjr. 
«:Sppplement  of  the  18th  November,  1831,  making  it  aecM* 
8^7. to  cross  th^  river  below  tid^e^  tba  pravisiona  ai^A  k0( 
quisitions  of  the  thirteenth  section  of  the  original  charter 
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were  made  applicable  as  well  to  the  bridge  to  be  constructed 
over  the  Passaic  as  to  that  over  the  Hackensack,  and  at  the 
game  time  more  particular  provisions  were  made  in  refer- 
ence to  the  Hackensack  bridge,  which  it  is  unnecessary  here 
to  notice. 

Subsequently,  in  1842,  Pamp,  L,  139,  an  act  was  passed 
for  the  better  protection  of  the  navigation  of  the  Ptosai* 
river,  which  was  repealed  and  supplied  by  another  act  passed 
in  1843,  Pamp.  L.  117.  This  last  act  directed  "that  each  and 
every  bridge  or  viaduct  hereafter  to  be  erected  over  (he 
Passaic  river,  between  the  head  of  navigation  and  Newark 
Bay,  shall  be  so  constructed  as  to  contain  a  draw  for  the  free 
passage  of  vessels  navigating  the  said  river,  the  opening  of 
which  draw  shall  be  at  least  thirty-five  feet  wide  in  the  nar- 
rowest part,  and  shall  he  placed  in  such  position  as  to  do  the 
least  possible  injury  to  the  navigation  thereof;"  and  "  that 
every  bridge  now  erected  over  said  river,  not  having  a  draw 
at  least  thirty-five  feet  wide,  shall,  by  the  first  day  of  May 
next,  be  so  altered  as  to  contain  a  draw  of  the  dimension 
and  description  "  above  specified. 

It  is  admitted  that  the  defendants  complied  with  the  di- 
rections of  the  act  last  mentioned,  so  far  as  to  make  their 
old  draw  of  the  width  prescribed,  and  so  far  acquiesced  in  it 
But  whether  they  had  done  so  or  not,  there  can.be  no  doubt 
that  the  act  is  binding  upon  the  company.  It  violates  so 
vested  rights  granted  them  by  their  charter  as  originally 
passed,  or  by  the  supplement  of  1831.  They  had  no  au- 
thority by  virtue  of  those  acts  to  interfere  unnecessarily 
with  the  navigation  of  the  river.  A  grant  in  general  terms 
to  an  incorporated  company,  of  authority  to  build  a  draw 
bridge  over  a  navigable  river,  always  implies  that  the  bridge 
shall  be  so  constructed  and  the  draw  so  placed  as  to  do  die 
least  possible  injury  to  the  navigation.  The  right  of  navi- 
gation is  a  pre-existing  public  right — and  all  grants  of  q>e- 
cial  privileges  are  to  be  construed  strictly  against  the  granteeff 
and  liberally  in  favor  of  the  public ;  and  he  who  claims  an- 
thority  to  impair  or  obstruct  this  right  by  legislative  grant,. 
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must  show  it  by  the  clear  and  explicit  terms  of  the  grant  it- 
self, or  at  least  by  necessary  implication,  ^it'y  General  v. 
Stevens  et  al.,  Saxton  383  ;  4  Mass.  R.  145.  The  act  of  1843 
only  declares  what  shall  be  deemed  a  sufficient  width  of 
draw,  and  prohibits  in  effect  any  unnecessary  interference 
with  the  navigation. 

I  cannot  see,  therefore,  that  the  grave  quostion,  whether 
the  legislature  of  a  state  has  the  power  to  authorize  an  ob- 
struction to  be  placed  in  a  navigable  river  within  its  own 
limits,  is  involved  in  this  case.  The  legislature  have  exer- 
cised DO  such  power.  When  that  question  comes  up  it  will 
be  time  enough  to  settle  it.  The  erection  of  bridges  over 
rivers,  with  proper  draws,  so  constructed  and  placed  as  to 
do  the  least  possible  injury  to  the  navigation  has  never  been 
held  to  be  a  nuisance.  The  slight,  but  unavoidable  obstruc- 
tion which  such  bridges  occasion  is  a  necessary  evil  which 
must  be  borne  for  the  sake  of  the  public  good  which  demands 
it.  It  belongs  to  the  same  class  of  inconveniences  as  those 
to  which  the  traveling  public  are  every  where  subjected  in 
the  crossing  of  public  highways  by  canals  and  railroads. 
The  relators  do  not  complain  of  the  bridge  or  the  draw ;  but 
only  of  the  position  in  which  the  draw  is  proposed  to  be 
placed.  Nor  do  I  understand  that  any  serious  complaint  is 
made  that  the  piers  are  to  be  of  stone,  provided  the  objec- 
tion as  to  their  position  in  the  river  is  obviated. 

It  is  clear,  then,  that  the  whole  extent  of  the  company's 
right  is  to  maintain  a  bridge  with  a  draw  at  least  thirty-five 
feet  wide  in  the  narrowest  part,  and  placed  in  such  position 
as  to  do  the  least  possible  injury  to  the  navigation  of  the 
river.  And  the  complaint  is  that  they  are  about  to  construct 
the  piers,  not  in  a  line  with  the  course  of  the  river  as  indi- 
cated by  its  banks,  but  diagonally  across  the  same,  so  t*,at 
they  will  be  at  right  angles  with  the  line  of  the  bridge ;  and 
that  placing  the  piers  and  draw  in  the  proposed  position  will 
render  the  navigation  extremely  dangerous,  if  not  impracti- 
cable, with  the  vessels  now  navigating  the  river. 

.Now,  there  is  no  dispute  about  the  fact  that  the  company 
do  propose  to  place  the  piers  and  the  draw  of  the  bridge  in 
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the  position  mentioned  ;  and  the  whole  question  in  the  cause 
is,  whether  or  not  that  is  the  position  which  will  do  the  least 
possible  injury  to  the  navigation  ?  The  complainants  allege 
it  is  not — the  defeudants  insist  it  is. 

The  difficulty  in  the  mind  of  the  Chancellor,  and  which. 
induced  him  Lo  deny  the  injunction  prayed  for,  was,  that  the 
case  of  the  relators  was  based  upon  opinions^  rather  than 
facts,  deduced  from  actual  experience ;  and  that  opposed  to 
these  opinions  evidence  was  produced,  as  before  mentioned, 
that  the  first  draw  erected  by  the  company  near  the  shore, 
was  constructed  in  the  same  diagonal  position  to  the  coarse 
of  tlie  river  as  indicated  by  its  banks,  as  was  proposed  for 
the  contemplated  new  draw ;  that  no  complaints  had  been 
made  of  that,  except  that  it  was  too  near  the  shore ;  and  that 
the  position  of  the  new  draw,  as  proposed,  would  be  actually 
at  right  angles  with  the  current  of  the  river,  as  indicated  by 
the  bed  or  deepest  channel  of  the  same. 

But,  with  great  respect  for  the  judgment  of  the  learned 
Chancellor,  I  think  a  sufficient  case  is  made  for  a  prelimi- 
nary injunction. 

I  know  it  is  said  that  courts  of  equity  will  grant  an  in- 
junction to  restrain  a  nuisance,  onlt/  in  cases  where  the  fact 
is  clearly  made  out,  upon  determinate  and  satisfactory  evi- 
dence, and  that  if  the  evidence  be  conflicting,  and  the  iiyury 
to  the  public  doubtful,  that  alone  will  constitute  a  ground 
for  withholding  their  extraordinary  interposition.  2  Story^s 
Eq.  Jur.j  sec.  924.  But  it  is  often  necessary,  in  order  to 
ascertain  the  extent  and  application  of  a  principle,  to  look 
to  the  cases  from  which  it  is  derived ;  and  in  this  instance 
not  one  of  those  cited  by  Mr.  Justice  Story  bears  the  slight- 
est analogy  to  the  case  now  before  the  court.  The  Earl  of 
Ripon  r.  Robert,  3  Mylue  4*  Keene^  169,  was  a  bill  to  re- 
strain certain  parties  from  using  steam  engines  in  draining 
low  lands  under  their  manajgement  by  throwing  the  water 
into  the  river  Witham.  The  drainage  had  been  formerly 
managed  by  wind  mills,  and  it  was  apprehended  that  t|i0 
rapid  process  of  the  steam  power  application  wonl4  endan- 
ger the  l>anks  of  the  river.    Voluminous  affidaTilB 
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taken  on  both  sides,  extending  to  seven  sets,  and  containing 
the  representatioHB  of  opinions,  with  the  facts  or  alleged 
facts  and  reasons  on  which  they  rested,  found  by  skilliiil 
professional  men  as  well  as  other  persons  chiefly  directed  to 
determine  the  question,  whether  any  use  that  could  be  made 
of  the  engine  proposed  to  be  erected  would  prove  detrimen- 
tal to  the  banks,  &c.  And  the  Chancellor  said  that  in  the 
conflict  of  opinions  in  the  case,  it  was  impossible  for  apy 
one  to  tell  beforehand  whether  damage  would  ensue  or  not, 
The  defendant  was  making  an  untried  experiment,  and  the 
Chancellor. left  him  to  prosecute  it  at  his  peril.  The  Anony- 
mous case  cited  from  1  Vesey^  jr.,  140,  was  an  applica- 
tion io  restrain  the  defendant  from  prosecuting  further  the 
digging  of  a  ditch,  and  the  Chancellor  did  restrain  him 
from  proceeding  further  until  he  answered.  The  Atfy 
GenU  V.  Doughty,  2  Vesey^  sen.,  453,  was  a  bill  for  an  injunc- 
tion against  stopping  the  complainant's  prospect,  and  the 
court  said  that  it  was  very  doubtful  whether  the  bill  could 
be  maintained  for  trial,  and  at  any  rate  he  would  not  inter- 
pose before  answer.  The  Mt^y  GenH  v.  Mcholy  16  Veseyt 
338,  was  a  question  of  stopping  ancient  lights  for  which  an 
action  at  law  had  been  commenced,  and  the  court  refused  to 
interfere  until  that  suit  was  ti-ied.  The  AU^y  Gen^l  v. 
Cleaver,  18  Vesey,  211,  was  a  bill  to  restrain  a  defendant 
from  manufacturing  soap,  and  a  preliminary  injunction  was 
granted,  but  subsequently  dissolved  on  the  hearing,  as  the 
complainant  had  sought  his  remedy  at  law.  And  Mack  t?. 
JVyattj  3  Merivale,  688,  was  a  bill  to  restrain  defendant 
from  digging  near  the  complainant's  bank,  and  the  ii^junc- 
tion  granted  on  the  ground  that  the  question  as  to  the  right 
had  been  established  at  law.  Here  are  the  English  cases 
cited ;  and  they  go  no  further  than  the  perfectly  familiar 
doctrine  that  equity  will  not  ordinarily  interfere  in  casesi  of 
nuisance  where  the  complainant  has  a  perfect  remedy  at 
law.     Atfy  GenH  v.  JV.  /.  R.  R.  Co.,  2  Grem's  CA.,  140. 

In  regard  to  public  nuisances,  sayb  Justice  Story,  t\ie 
.  Jurisdiction  of  courts  of  equity  see:ps  to  be  of  very  QAcifi^ 
date,  and  has  been  distinctly  trapesd.  biu^  tQ.tjjftreij^.Cjf'. 
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Queen  Elizabeth.  The  jurisdiction  is  applicable  not  only 
to  public  nuisances,  strictly  ao  called,  but  also  to  purpres- 
tares  upon  public  rights  and  property,  as  public  rivers,  &a 
2  Stary^s  Eq.^  sec,  921.  And  the  State  of  Pennsylvania  v. 
Wheeling  Bridge  Co.y  13  Howard,  518,  is  a  memorable  case 
apt  only  in  support  of  the  authority  of  the  court  to  inter- 
fere, but  to  show  the  importftnce  of  its  early  exercise,  as  a 
preventiye  remedy,  in  cases  where  obstructions  to  a  public 
Bltvigation  are  about  to  be  erected,  which,  when  erected, 
can  only  be  removed  at  veiy  great  expense  and  sacrifice. 
Il^eed  the  case  in  2  Greenes  Ch.,  140,  above  referred  to, 
goes  so  far  as  to  hold,  that  when  the  obstruction  has  been 
completed,  the  thing  complained  of  is  done,  the  remedy  by 
injunction,  which  is  in  its  nature  preventive  merely,  is  gone. 

Now  ttiO  defendants  here  are  about  to  erect  stone  piers  in 
the  middle  of  the  Passaic  river  to  support  their  draw.  It 
is  intended  to  be  a  permanent  structure  and  to  be  erected  at 
great  expense.  The  bridge  is  a  railroad  bridge  on  a  line 
of  great  and  increasing  travel.  If  the  position  in  which  it 
is  contemplated  to  place  these  piers  and  this  draw  is  not  the 
one  which  will  do  the  least  possible  injury  to  the  naviga- 
tion, nothing  is  clearer  than  that  it  is  of  the  last  importance, 
even  to  the  defendants,  that  they  should  know  it  now ;  and 
it  is  scarcely  less  certain  that  just  in  proportion  to  the  ex- 
pense of  the  work,  the  difSculty  of  removing  it  after  it  is 
finished,  and  the  inconvenience,  perhaps  danger,  to  the 
traveling  public,  which  would  ensue  from  the  process  of 
removal,  will  be  the  delay  and  vexatious  litigation  to  whidi 
the  navigation  of  the  river  will  be  subjected  in  efiecting  iU 

The  object  of  the  relators  is  to  anticipate  the  mischief  hj 
stopping  the  work  in  limine.  They  ask  a  temporary  injunc- 
tion until  the  question  aa  to  whether  Has  is  the  right  posi- 
tion for  the  piers  and  draw  can  be  examined  and  settled, 
either  by  the  Chancellor  or  by  a  reference  to  a  master,  to 
commissioners,  or  to  a  jury. 

In  the  first  place  it  strikes  me  as  a  strong  fact  in  this  0886^ 
that  the  defendants  are  abo\it  to  place  this  draw  in  an  unn- 
8ual  and  unnatural  positiop..   The  natural  position  of  tbe 
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piers  would  be  on  a  parallel  line,  and  the  draw  at  right 
angles,  with  the  course  of  the  river  as  indicated  by  its 
banks;  and  it  requires  no  science  or  experience  to  deter- 
mine that  however  the  river  may  wind  about  in  its  bed  at 
very  low  water,  as  a  general  rule  when  it  is  high  the  course 
of  the  banks  are  the  surest  indication  of  the  course  of  the 
stream.  The  proposed  position  is,  that  which  is  most  con- 
Tenient  to  the  bridge  company,  being  at  right  angles  with 
the  bridge  which  crosses  the  river  diagonally.  If  the 
bridge  had  crossed  the  river  at  right  angles,  it  is  hardly 
probable  the  company  would  have  thought  of  placing  the 
draw  diagonally. 

Then  in  the  second  place,  not  only  are  the  charges  of  the 
bill  explicit  but  they  are  supported  by  affidavits  conclusively 
showing  what,  in  the  judgments  of  persons  best  able  to 
form  an  opinion,  the  effect  of  the  proposed  erection  will  be. 
True,  we  have  only  their  opinions^  but  they  are  the  opinions 
of  experts;  men  thoroughly  acquainted  with  the  practical 
business  of  navigating  this  river.  Questions  of  this  charac- 
ter must  always  depend  upon  such  evidence.  The  proposed 
piers  and  draw  have  no  actual  existence — there  can  be  no 
experience  in  reference  to  that  which  has  no  existence ;  and 
consequently  we  could  not,  in  the  nature  of  things,  have  the 
evidence  of  facts  deduced  from  experience,  in  support  of  the 
complainant's  case.  To  lay  down  the  rule  that  such  evidence 
is  indispensable,  would  be  to  say,  that  no  injunction  could 
ever  issue  to  stop  a  party  from  erecting  an  obstruction  of 
this  character  in  a  navigable  river,  because  until  the  thing 
was  done  there  could  be  no  experience  of  its  effects,  and 
when  the  thing  was  done,  according  to  the  case  in  2  Greenes 
Ch.j  140,  it  would  be  too  late. 

These  opinions  go  to  the  very  point  of  the  question  in 
controversy.  If  these  practical  navigators  are  right,  the 
defendants'  proposed  piers  and  draw  would  be  a  nuisance— 
an  invasion  of  the  relators  rights,  and  without  color  of  jus- 
tification under  the  charter  of  the  railroad  company.  But 
tlia  defendants  had  an  opportunity  afforded  them  of  meet- 
ing this  testimony  and  overcoming  or  shaking  it  if  they 
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could.  They  have  not  done  so.  Not  a  single  practical 
navigator  was  called  bj  them — not  a  single  conflicting 
opinion  adduced  of  any  man  having  any  practical  acquaint- 
ance with  the  navigation  of  this  river.  A  fair  inference 
therefore  is,  that  none  such  could  be  had ;  and  if  this  be.  so, 
then  the  whole  mass  of  practical  opinion  is  against  tte  d«* 
fendants. 

I  do  not  attach  much  weight  to  the  fact^  if  it  be  so,  that 
no  complaint  was  ever  made  of  the  position  of  the  old  djr&Wj 
except  that  it  was  too  near  the  shore.  Its  location  on  one 
side  of  the  river  was  complained  of,  and  that  location  nvay 
have  been  the  very  reason  why  the  present  objection  did  not 
apply  to  it.  Here  is  a  new  draw  proposed  in  a  dijQferent 
location,  in  the  middle  of  the  river,  and  to  be  constructed 
with  stone  piers — and  these  considerations  I  think  make  it 
a  new  question.  Nor  is  it  a  satisfactory  answer  to  thQ  diffi- 
culties suggested  by  the  relators,  in  regard  to  the  diagonal 
position  of  the  new  draw,  that  the  line  of  deepest  water 
corresponds  with  it.  The  principal  danger  in  the  na^Tiga- 
tion  by  reason  of  the  proposed  piers,  it  is  alleged,  will  be 
in  times  of  high  tide  and  freshets,  and  the  depth  of  tiiie 
channel  will  not  control  the  course  of  the  current  on  S)9pli 
occasions,  but  the  stream  will  pursue  the  course  of  the 
baulks. 

There  is  no  hardship  in  this  case.  The  defendants  h|ul 
early  notice  that  their  right  to  place  their  piers  and  draw 
as  proposed  by  them  would  be  contested.  The  question  4a 
be  ascertained  is,  in  what  position  these  worlcs  should  be 
placed  to  do  the  least  possible  iiyury  to  the  navigation,  ajod 
the  relators  manifest  every  disposition  to  speed  the  caB9e 
80  as  to  have  the  question  settled  without  delay. 

I  think  the  order  of  the  Ghancellqr,  refusing  the  ii^^c- 
tion,  should  be  reversed,  and  that  the  cause  be  remit^Ml  t^ 
be  proceeded  on  in  conformity  with  ^e  opinion  of  thi^  ci^mtt 
But  I  think  the  injunction  a^ked  foe  should  exf^ejpd  n<^ 
fnrther  tl^^n  to  restrain  the  dofend^^.  tt(m  erecting  l^ijgf 
BW>«fts^  piftffi  a^d  ,d«vj^,  in .  th^ ,R0^iii^n  V^V^  ^%mK 
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nntil  the  question  whether  that  is  the  proper  position  can  be 
determined. 


Haikes,  J.,  concurred  in  the  above  opinion. 

The  decree  of  the  Chancellor  was  rcTersed  by  the  follow- 
ing irWfe: 

For  affirmance :  For  reversal : 

Green,  C.  J.,  Haines,  J., 

Elmer,  J.,  Potts,  J., 

Risley,  Judge.  Arrowsmith,    Judge, 

HUTLBB,  do. 

Valentine,        do. 
Wills,  do. 


COURT  OF  ERRORS  AND  APPEALS, 

NOVBMBBR  TERM,  1853. 


Ralph  V.   M.   Coopbr,  Appellant,  and  William  M. 
Cooper,  Respondent. 

A  iesUtor  by  his  will  appointed  his  cousin  and  the  defendant  his  BWk,  the  guard- 
ians of  the  complainant*  with  directions  to  educate  and  maintain  him  cmi  of  the 
estate  given  to  tho  complainant  by  the  wilL  On  the  complainant's  airiTing  wX 
the  age  of  twenty-one  years,  the  defendant  and  his  sister  were  to  pay  to  tha 
complainant,  out  of  their  own  estate,  the  sum  of  one  hundred  doUan  aaek. 
The  complainant  claimed  that  sum,  with  interest,  from  the  time  he  arriTed  tA 
the  requisite  age.  The  defendant  alleged  that  since  that  time  the  eomplainaaty 
for  a  raluable  consideration,  had  executed  a  release  under  seal,  by  whieh  ha 
released  and  discharged  the  defendant  of,  and  from,  all  actions,  suits,  demaadSy 
and  claims  whatsoerer,  which  the  said  complainant  then  had,  erer  had,  or 
could  have  against  the  defendant  a«  hu  guardian. 

Held :  that  the  release  did  not  cover  the  claims. 

T^t  although  the  defendant  set  up  in  his  answer,  that  he  took  the  benefit  of  the 
bankrupt  law,  and  had  received  his  discharge  from  the  District  Court  of  tho 
United  States,  he  could  not  avail  himself  of  this  defenoe>  beoause  ho  had  not 
proved  it  It  was  unnecessary  therefore  to  decide  the  question  diseaasod  om 
the  argument :  whether  the  character  of  the  debt  was  such  as  to  ezolado  it 
f^m  the  operation  of  the  bankrupt  law  ? 

The  complainant  and  defendant  with  their  sister  were  tenants  ia  ocwon 
of  the  lands  in  question,  each  entitled  to  an  equal  third  part  of  tho 
same.  The  land  had  been  in  the  possession  of  tenants  and  had  boea  im- 
poverished by  improper  cultivation — the  fences  were  dilapidated,  and  tho 
buildings  had  been  permitted  to  go  to  decay.  In  this  situation  of  the  ptoaiiMO 
the  defendant  went  into  possession  of  them,  rebuilt  the  houaee,  rentwod  tho 
fisnoes,  and  renovated  the  land.  The  sister  then  conveyed  her  interwt  to  tho 
eomplainant.  A  division  was  made  between  the  complainant  and  deteduit  hy 
agreement,  and  releases  exchanged.  Held :  that  the  complainaat  was  oatitlod 
to  one-third  of  the  rents  and  profits  from  the  time  the  defendant  entorod  iaio 
possession  up  to  the  time  when  the  sister  made  the  conveyanoe,  aad  fhMi  that 
period  until  the  defendant  delivered  up  possession,  to  two-thirda  of  tho  Nfei. 
And  that  a  proper  allowance  should  bo  made  to  tho  doftadaai  te  tho  f9t- 
amaent  Improvements  put  by  him  oo  the  premises. 
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The  bill  was  filed  December  24,  1 849.  A  demurrer  to 
the  bill  was  overruled  for  not  having  been  set  down  for 
hearing  according  to  law. 

An  answer  was  filed  December  17,  1850,  and  a  replica- 
tion, December  24,  1850.  Proofs  were  taken  on  both  sides. 
The  bill  calls  for  the  defendant  to  account  for  one  hun- 
dred dollars  and  interest  on  that  sum  from  the  time  the 
complainant  arrived  at  the  age  of  twenty-one  years,  and 
which  by  the  will  of  the  father  of  the  complainant  and  de- 
fendant (they  being  brothers),  the  defendant  was  charged 
to  pay  him  as  a  condition  of  the  devises  and  bequests  in  the 
will  made  to  him. 

The  bill  also  calls  upon  the  defendant  to  account  for  the 
rents  and  profits  of  the  real  estate  mentioned  in  the  bill, 
charged  as  having  been  in  the  occupation  of  the  defendant. 
That  the  said  land  was  held  by  the  complainant  and  the  de- 
fendant together  with  their  sister,  Sarah  Ann  Lee,  as  tenants 
in  common  and  holding  in  fee  one  equal  undivided  third 
part — that  on  the  25th  July,  1848,  Sarah  Ann  conveyed  her 
interest  to  the  complainant — that  on  the  20th  March,  1847| 
and  before  the  sale  of  Sarah  Ann  aforesaid,  the  defendant 
took  possession  of  the  land  in  question — that  on  or  about 
the  13th  day  of  October,  1848,  the  complainant  and  defend- 
ant entered  into  a  written  agreement  by  which  they  ap- 
pointed three   persons  commissioners  to  divide   the  said 
lands  by  metes  and  bounds,  according  to  a  line,  or  divisions 
thereof,  agreed  upon  by  the  parties  thereto,  and  to  valae 
and  appraise  the  respective  shares,  and  to  settle  to  whom,  and 
how,  the  difference  in  the  valuation  of  said  shares  was  to 
be  paid,  as  in  and  by  the  said  agreement  expressed.    That 
on  the  1st  day  of  November,  1 848,  the  said '  commissioners, 
by  writing,  under  hand  and  seal,  did  make  the  division,  and 
did  determine  that  the  defendant  should  pay  to  the  com- 
plainant two  thousand  one  hundred  and  fifty  dollars  on  or 
before  the  10th  of  January  then  next,  and  that  then  mutually 
releases  should  be  exchanged — that  in  pursuance  of  said 
report,  releases  were  exchanged  on  the  16th  of  March,  1849, 
bat  that,  notwithstanding,  the  defendant  continued  to  h^ld 
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Ute  possession  of  the  said  premises  up  to  the  7tb  day  of 
November,  1849. 

An  account  of  the  rents  and  profits  is  prayed. 

No  objection  was  made  to  the  form  of  the  bill  either  in 
the  pleadings  or  at  the  hearing. 

Mr.  Dudley  for  complainant. 
Mr.  Mulford  for  defendant. 

The  Chancellor.  The  complainant  and  defendant  are 
brothers.  Their  father,  who  died  in  1835,  by  his  will 
directed,  that  the  defendant,  as  a  condition  of  certain 
devises  and  bequests  made  to  him  in  the  will,  should  pay  to 
the  complainant,  then  a  minor,  on  his  arriving  at  the  age  of 
twenty-one  years,  the  sum  of  one  hundred  dollars. 

The  complainant  was  twenty-one  yeai-s  of  age  on  the  4ih 
of  December,  1844.  He  claims  the  one  hundred  dollars, 
and  the  interest  frdin  that  date. 

The  defendant  resists  payment  upon  two  grounds. 

First,— 'Re  alleges,  that  on  the  23d  of  August,  1847,  he, 
as  the  ghardian  of  the  complainant,  by  virtue  of  such  ap- 
pointment by  the  will  of  their  father,  had  a  final  settlement 
with  the  complainant,  and  that  in  consideration  of  two  han- 
dled and  twenty-five  dollars,  then  paid  him,  the  complainant 
eiiecuted  a  release,  under  seal,  by  which  he  released  and 
discharged  the  defendant  of,  and  from,  all  actions,  suits,  de- 
mands, and  claims  whatsoever,  which  the  said  complainant 
then  had,  ever  had,  or  could  have  against  the  defendant,  as 
his  guardian. 

The  release  does  not  cover  this  claim. 

Benjamin  B.  Cooper,  by  his  will,  appointed  one  Beigamia 
Cooper,  his  cousin,  and  the  defendant,  his  son,  the  guardians 
of  the  complainant,  with  directions  to  educate  and  maintain 
him  out  of  the  estate  given  to  the  complainant  by  the  will 
On  the  complainant's  arriving  at  the  age  of  twenty-one 
years,  the  defendant,  and  his  sister,  Sarah  Ann,  were  to  pay 
the  complainant,  out  of  their  own  estate,  the  sum  of  one 
hundred  dollars  each. 
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The  release  does  not  embrace  iechnicallj,  nor  in  itb  &;iirit, 
the  claim  in  question.  There  is  nothing  in  the  pleadings, 
or  proofs^  to  show  that  it  was  the  intention  of  the  jmrties 
to  the  release,  that  it  should  embrace  any  other  claims  be- 
tween them,  or  claims  in  any  other  nght,  than  the  legal 
tedinical  construction  of  the  instrument  warrants.  There 
is  no  allegation  in  the  answer  that  it  was  the  understanding, 
or  intention  of  the  parties,  or  of  the  defendant  himself,  that 
the  release  should  embrace  this  claim.  The  release  is  set 
up  as  a  legal  defence,  and  the  defendant  claims  no  benefit 
from  it  except  what,  upon  the  face  of  it,  the  strict  rule  of 
law  will  give  him. 

Second, — The  defendant  sets  up  in  his  answer,  that  he 
took  the  benefit  of  the  bankrupt  law,  and  on  the  16th  day 
of  August,  1842,  received  his  discharge  from  the  District 
Court  of  the  United  States,  for  the  district  of  New  Jersey. 

It  is  unnecessary  to  decide  the  question  discussed  on  the 
aigament:  whether  the  character  of  this  debt  is  such  as  to 
exclude  it  from  the  operation  of  the  bankrupt  law  ?  The 
defflodrat  cannot  avail  himself  of  the  defence  unless  he 
jHoi^Ms  it.  This  he  has  not  done,  and  his  answer,  in  this 
IN^q^t,  cawet  avail  him. 

^Bto  defendant  BHist  account  for  the  one  hundred  dollars, 
aaA  interest  thereon^  from  the  4th  of  December,  1844. 

The  Inll  also  prays  an  account  of  the  rents  and  profits  of 
oertoin  Unds  and  premises,  in  the  bill  described,  from  the 
20th^f  March,  1847,  up  to  the  7tfa  of  November,  1849. 

The  complainant  and  defendant,  with  their  sister,  were 
Iraants  in  common  of  the  lands  in  question,  each  entitled 
to  one  equal  third  part  of  the  same. 

There  are  three  tracts  of  land  lying  adjacent  to  each  other. 
On  one  of  ^em  is  an  apple  orchard,  and  several  cider  mills 
and  distilleries.  The  other  tracts  have  been  cultivated  as 
farms. 

AU  three  of  the  tracts  were  occupied  l»y  tenant?,  under 
rsnt,  for  a  number  of  years. 

The  distilleries^  dwelling  house,  and  other  buildings,  had 
been  permitted  to  go  to  decay.    The  fences  wer<?  dilspi- 
36 
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daiod,  and  the  lands  impoverished,  by  improper  cultivation, 
lu  this  situation  of  the  premises,  the  defendant  went  into  the 
possession  if  them.  He  rebuilt  part  of  the  dwelling  house, 
which  haci  fallen  down,  put  the  cider  mills  in  repair,  re- 
newed the  fences,  and  by  proper  cultivation  renovated  the 
farming  land.  In  the  following  month  of  March,  after 
the  defendant  tCM^k  possession,  the  sister  conveyed  her  inter- 
est to  the  complainant,  who  thus  became  seized  of  two  equal 
undivided  third  parts  of  the  lands  and  premises. 

On  the  13th  of  October,  1848,  the  complainant  and  de- 
fendant agreed  to  a  division,  and  for  this  purpose  entered 
into  writings,  under  seal,  by  which  they  named  and  ap- 
pointed three  persons  to  divide  the  lands  by  metes  and 
bounds,  according  to  a  line,  or  division  thereof,  agreed  upon 
by  the  parties,  and  to  value  and  appraise  the  respective 
shares,  and  to  settle,  to  whom,  and  how,  the  difference  in 
th^  valuation  of  the  shares  should  be  paid.  A  division  was 
m<wJo  in  pursuance  of  the  agreement;  and  it  was  deter- 
mined,  that  the  defendant  should  pay  the  complainant  two 
thousand  one  hundred  and  fifty  dollars,  on  the  10th  day  of 
January  then  following,  when  the  parties  should  mntuidlj 
release  to  each  other  their  respective  allotments.  Releases 
were  exchanged  on  the  16th  of  March,  1849,  but  the  defend- 
ant did  not  deliver  up  the  possession  of  the  part  allotted 
to  the  complainant  until  the  7th  of  November,  1849.  .  Thp 
complainant  claims  one  third  of  the  rents  from  the  20th  Of 
March,  1847,  the  time  when  the  defendant  entered  intopoe^ 
session,  up  to  the  25th  of  July,  1848,  when  his  sister  made 
the  conveyance  to  liira  of  her  interest;  and  fromi  that  period 
up  to  the  7th  of  Xovemljcr,  1849,  he  claims  two-thirds  of 
the  rent. 

The  defendant  denies  that  he  had  possession  of  the  three 
tracts,  but  admits  that  he  occupied  the  buildings  and  a  part 
of  the  land;  and  he  claims  that  the  improvements  made  by 
liim  should  be  allowed  him  as  a  set  off  to  the  rent. 

•I  think  the  evidence  sufficiently  proves,  that  the  defendant 
had  the  possession  of  all  the  land.  There  is  proof  that  he 
oxcrc5«?ed  a  control  over  the  whole  of  it,  and  that  he  de- 
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clared  he  had  the  possession,  and  would  hold  it,  until  the 
difficulties  between  himself  and  brother  should  be  settled. 

A  proper  allowance  should  be  made  to  the  defendant  for 
the  permanent  improvements  put  by  him  on  the  premises. 
It  is  shown,  that  the  repairs  and  improvements  were  abso- 
lutely necessary  to  make  the  buildings  and  premises  tenant- 
^ble,  and  to  prevent  their  total  dilapidation.  The  defend- 
ant had  the  benefit  of  the  improvements  in  the  division  and 
valuation  made  by  the  individuals  who  made  the  partition 
"between  the  parties ;  and  it  is  equitable,  under  these  cir- 
cumstances, that  in  accounting  for  the  rents  and  profits,  tbe 
improvements  should  be  taken  into  the  aceount  For  the 
repair  of  fences,  and  the  manure  put  upon  the  land,  the  de- 
fendant can  have  no  allowance  in  the  shape  of  improvements. 
The  impoverished  state  of  the  land,  and  the  general  condi- 
tion, as  to  fences  and  other  particulars  essential  to  its  enjoy- 
ment, will,  of  course,  enter  into  the  calculation  in  fixing  an 
estimate  of  the  value  of  the  premises  for  the  purposes  for 
which  they  were  adapted.  The  defendant  is  not  entitled  to 
a  more  liberal  rule  in  taking  the  accounts,  considering  the 
circumstances  of  the  whole  case.  By  this  mode  of  taking 
the  accounts  he  will  get  a  fair  allowance  for  the  manure  and 
fences. 

Let  a  reference  be  made  to  a  master  with  directions  to 
charge  the  defendant  with  the  one  equal  third  part  of  the  year- 
ly rent  and  value  of  the  premises  from  the  20th  March,  1847, 
to  the  25th  July,  1848,  and  with  two  equal  third  parts  of 
their  yearly  rent  and  value  from  the  25th  July,  1 848,  to  the 
7th  November,  1849.  Let  an  allowance  be  made  to  the  de- 
fendant for  the  one-third  of  the  value  of  the  permanent 
improvements  put  by  him  on  the  premises  between  the  first 
named  period,  and  for  the  value  of  two-thirds  of  such 
improvements  from  the  25th  of  July,  1848,  to  the  Ist  of 
November,  1848,  when  the  partition  was  made. 

The  decree  of  the  Chancellor  was  affirmed  unanimouslj. 
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JtHW  Blage,  sursriving  exeeutor  of  Rachaxl  Nxwbou), 
deieeaaed,  Appellant;  and  Samuel  Whitau.  and 
hxou,  his  wife,  reBpoadento. 

a. palpable  mistake  appearing  upon  the  face  of  an  execotor's  aoo^vot,  alter  Saal 
setttemQflt  and  allowance,  may  be  reliered  against  in  equity. 

Tkib  twttttj-BHTeath  section  of  tbe  act  rafpectiag  tb«  ovphaas*  oovri,  HL  8,,  S14y 
wa«  99t  deaigned  to  linut  the  pewf  ra  or  abridge  Um  juxiidictMm  of  tk»  owi  of 
chanoorj.  The  design  of  the  section  is  clearly  to  declare  the  copolnaiToaose  of 
the  settlements  of  accounts  ^y  the  orphans'  oourt,  and  to  preeoribo  the  par- 
4iMlAr  iafea  ui  nhich  alooe  that  eourt  may  open  the  aocomnft  nd  order  m  re- 


An  adranooment  made  in  the  lifetimo  of  the  testator  is  no  part  of  t^  oeteta  to  be 
administered  by  his  executor.  And  where  the  will  directed  tbat  tbe  adranee- 
meiit  should  be^  deemed  a  part  of  the  resldueof  the  estate  Ibr  the  pvpoie  at 
distrilmtien  among  the  legaieea,  and  that  the  ittm  advwead  abonlid  b»  iedi»iii 
from  the  share  of  the  child  advanced.  It  was  H§ld,  that  the  wbele  deilgp  aad 
operation  of  the  clause  was  to  designate  the  mode  in  which  the  diatribatfoA 
ahcmld.  be nade»  in  order  to  insiire perfeol  eqaaUty  ameog  the  legstoee.  I^-M 
met  ehaitft  the  nature  of  tl^  advanimiient* 

The  notes  of  a  debtor  of  an  estate,  who  is  jnon-iesident  and  iiifolTeiit»  mi^  be 
omitted,  both  in  the  iaTontory  and  in  the  aecoont,  with  perfeet  propriety.  Aal 
no  inflsenee  nnfliTorable  to  the  executor  should  be  drawn  from  it. 

9U^H9)liiof  tliebiiibendte^eaitereetbe  el«im:«f  avattMveMHi  i^ftliii^ 
bectv^thadtoheritaot  aYaihihle  i^evUty  to  deleat  tbe  eliiiMLof  IW««I^ 
eze^t  vpon  tbe  greund  of  preeoomption  of  payment. 

A»  adraaeementy  at  fMb,  neTor  drawi  intereit. 

'^  Aa  'ft  .fe«eaa  mle,  eoarti  of  eq«ity.  eonfoim  to  theprineiples  ef  towv  to  ili  t^ 
pUeation  of  the  doctrine  of  eetrof^  and  Will  BoiaUof«4ebtaaeenitot  to4iftaiMi& 
xightf  to  be  set-off  against  eaeh  other.    But  where  an  equity  is  efuM*  Vtiw 
partloular  cfaronmftanees,  a  court  of  equity  wfll  interpose  where  eonti  of  law — ' 
aifiiiol  jQStified.to  doing  tt" 

The  facts  of  this  case,  so  far  as  necessary  to  a  cleiir  un. — 
derdtanding  of  the  points  decided,  sufficiently  appear  in  the-^ 
opinion  of  the  Chancellor,  which  was  delivered  October^* 
term,  1 852. 

Ten  Eyck  and  W,  L.  Dayton^  for  complainant. 

Spencer  J  J.  L.  JV.  Straiton  and  P.  D,  Vroom^  for  defend-  — 
ants. 
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The  Chancellor,  Rachael  Newbold  having,  hy  her  laet 
ivill  and  testement,  ordered  certain  legacies  to  be  paid  out 
of  her  personal  estate,  disposed  of  all  the  residue  of  her 
estate,  both  real  and  personal,  as  follows:  "  I  do  hereby 
direct,  authorize  and  empower  mj  executors,  hereinafter 
named,  to  make  sale  of  all  the  residue  of  my  estate,  whatso- 
ever and  wheresoever,  real,  personal,  and  mired,  at  such 
time  as  in  their  discretion  they  may  think  expedient  for  the 
advantage  of  my  legatees,  and  to  make,  execute,  and  deliver, 
to  the  purchaser  and  purchasers  of  my  real  estate,  sufficient 
deeds  of  conveyance  for  the  same  in  fee  simple  absolute,  and 
the  whole  residue  of  my  estate,  consisting  of  the  residue  of 
my  personal  estate  after  the  payment  of  my  debts,  funeral 
charges,  and  the  legacies  hereinbefore  given  and  bequeathed, 
of  the  proceeds  of  the  sales  of  my  real  estate,  and  of  the 
sum  of  three  thousand  dollars,  by  me  heretofore  advanced 
to  my  daughter,  Lydia  Whitall,  wife  of  Samuel  Whitall,  I 
onrder  and  direct  to  be  divided  into  four  equal  parts — one 
equal  fourth  part  whereof  I  give  and  bequeath  to  my 
daughter,  Ann  Stratton;  one  other  fourth  part  thereof  I  give 
to  my  daughter,  Lydia  Whitall,  but  the  sum  of  three  thou- 
sand dollars  already  advanced  to  my  said  daughter,  Lydia 
Whitall,  to  be  a  part  of  her  share,  and  she  to  receive  under 
this  bequest  only  so  much  as  the  one  equal  fourth  part  of 
the  residue  of  my  whole  estate  as  above  mentioned  may  ex- 
ceed the  said  sum  of  three  thousand  dollars;  one  other 
equal  fourth  part  thereof  I  give  and  bequeath  to  my 
daughter,  Sarah  Black;  and  the  remaining  fourth  part 
thereof  I  give  and  bequeath  to  my  son,  Caleb  Newbold,  his 
executors  and  administrators,  in  trust,  &c.,  Ac." 

The  surviving  executors,  Caleb  Newbold  and  John  Black, 
who  are  two  of  the  defendants,  in  original  bill,  settled  their 
accounts  in  the  orphans*  court  of  the  county  of  Burlington, 
in  the  August  term,  1836,  of  that  court.  By  the  account 
^stated  by  the  surrogate,  and  allowed  by  the  court,  the 
Imlauce  of  the  estate  in  the  hands  of  the  executors  was 
l&irteeit  thousand  three  hundred  and  eight  dollars  and 
•eventjr-lbur  cents. 
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The  object  of  this  bill  is,  that  the  complainants  may 
recover  of  the  surviving  executors  of  Rachael  Newbold,  that 
portion  of  the  residue  of  the  estate,  which  the  testatrix  be- 
qneathed  to  her  daughter,  Lydia  Whitall,  one  of  the  com- 
plainants. 

The  complainants,  in  their  bill,  charge,  that  the  defend- 
ants committed  a  fraud  in  the  settlement  of  their  aooounts 
in  the  orphans'  court  The  fraud  alleged  is,  that  the  exe- 
cutors did  not  carry  into  their  accounts  the  sum  of  throe 
thousand  dollars,  advanced  to  the  complainant,  Lydia,  by 
the  testatrix,  and  which,  by  her  will,  the  testatrix  ordered, 
should  make  and  constitute  a  part  of  her  estate. 

The  complainants  insist,  that  by  the  will  of  the  testatrix, 
the  sum  of  thi*ee  thousand  dollars  is  to  be  added  to  the  sum 
of  thirteen  thousand  three  hundred  and  eight  dollars  and 
seventy-four  cents,  which  would  make  in  the  hands  of  the 
executors,  instead  of  the  latter  sum  as  appears  by  the  stated 
accounts,  the  sum  of  sixteen  thousand  three  hundred  and 
eight  dollars  and  seventy-four  cents;  and  that  the  coai- 
plainant,  Lydia,  being,  by  the  will,  entitled  to  the  one- 
fourth,  her  proportion,  after  deducting  from  the  one-fourth, 
as  directed  by  the  will,  the  sum  of  three  thousand  dollars, 
would  be  the  sum  of  one  thousand  and  seventy-seven  dollars 
and  thirteen  cents,  and  not  three  hundred  and  twenty-seven 
dollars  and  eighteen  cents,  which  would  be  all  she  wonld 
receive  if  the  stated  accounts  are  correct.  There  is  no  dis- 
pute between  the  parties  as  to  the  construction  of  the  wilL 
The  defendants  admit,  that  the  estate  should  be  settled  upon 
the  principle  contended  for  by  the  complainants,  but  resist- 
the  payment  to  the  complainants  of  anything  under  the  will 
upon  other  grounds,  which  will  be  noticed  hereafter. 

The  bill  is  answered  by  John  Black  and  Caleb  Newbold,. 
who  were  then  the  surviving  executors,  and  against  whom 
the  bill  was  originally  filed.  Caleb  Newbold  has  since 
deceased.  They  deny  the  fraud  with  which  they  are 
charged  in  the  bill,  and  give  a  very  satisfactory  state. 
ment  how  it  happened,  that  the  accounts  were  stated  in 
the  manner  they  were.    They  had  in  their. possession,  a3> 
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executors,  the  obligations  or  evidences  of  del  :,  of  a  lai^ge 
amount  due  from  the  complainant,  Samuel  Whitall,  the  hus- 
band of  the  legatee,  to  the  testatrix.  They  were  advised 
by  the  surrogate,  that  they  had  a  right  to  deduct  the  in- 
dlebtedness  of  the  husband  from  the  legacy  to  the  wife,  and 
to  charge  interest  likewise,  on  the  advancement  of  three 
thousand  dollars.  If  this  advice  was  correct,  there  was  no 
necessity  of  carrying  into  the  accounts  the  said  sum  of  three 
thousand  dollars,  nor  the  amount  which  Samuel  Whitall 
owed  the  estate.  He  was  insolvent.  The  amount  of  his 
indebtedness  to  the  estate,  together  with  the  interest  on  the 
advancement,  would  exceed  his  wife's  interest  in  the  residue, 
In  this  view,  no  one  was  prejudiced  by  the  mode  in  which 
the  accounts  were  stated.  I  do  not  think  there  is  any 
gronnd  for  charging  the  executors  with  fraud,  nor  do  I 
believe  they  intended  to  commit  any,  in  stat!  fig  their  ac- 
counts as  they  did.  I  do  not  see  any  necessity,  in  this  case,. 
of  imputing  fraud  to  the  executors.  If  the  complainants 
are  entitled  to  anything  from  these  executors,  under  the  will 
of  the  testatrix,  their  rights  are  in  no  way  affected  by  the 
mode  in  which  the  executors  have  stated  their  accounts  in 
the  orphans'  court,  nor  by  the  allowance  of  those  accounts 
by  the  court. 

The  defendants,  in  their  answer,  resist  the  claim  of  the 
complainants  upon  several  grounds. 

Firstj  They  insist,  that  the  action  of  the  orphans'  court 
was  final,  and  there  being  no  fraud,  or  mistake,  this  court 
cannot  open  the  accounts. 

It  is  not  necessary  to  open  the  accounts,  or  to  interfere 
with  any  action  of  the  orphans'  court,  in  order  to  ascertain 
the  complainants'  rights,  or  to  give  them  the  relief  they 
seek,  if  they  are  entitled  to  it.  The  accounts,  as  stated  and 
allowed,  do  not  in  any  way  involve  the  adjudication  of  the 
comidainants'  rights  by  the  orphans'  court.  The  result  of 
those  accounts,  and  the  adjudication  of  that  court,  ascertain 
the  residue  of  the  estate  in  the  hands  of  the  executors. 
That  residue  was  to  be  disposed  of  according  to  the  direc* 
tions  of  the  will.    The  complainants  now  claim,  the  portion 
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of  tliat  residue,  which,  by  the  will,  was  giveii  to  theHX>n- 
plainant,  Ljdia  Whitall ;  and  what  that  piM^tion  Bhoold  be, 
was  a  question  which  was  not  in  any  shape  befbre  timt 
court.  The  directions  of  the  testatrix  are  plain.  To  ihat 
residue  is  to  be  added  the  sum  of  three  thousand  dollars^  is 
the  hands  of  Lydia,  and  then  the  amoui^  is  to  be  divided 
into  four  portions.  The  result  is  the  same  as  if  the  three 
thousand  dollars  had  been  carried  into  the  accounts  etated 
before  the  court.  It  might  have  been  more  oorreciee  to 
have  stated  the  accounts,  but  because  they  were  not  so 
seated,  doc^  not  involve  the  necessity  of  opening  them,  w 
of  interfering  with  them  as  they  were  passed  by  the  orpbaae' 
court.  The  defendants  do  not  protend,  that  the  orphans' 
court  made  any  adjudication  upon  the  matters  involved  in 
the  controversy  between  the  parties,  or  that  the  oonrt 
passed  tlie  accounts  in  the  shape  they  appear,  for  the  piir« 
pose  of  including  the  complainants  in  the  claim  which  thegr 
make  in  this  suit. 

It  is  not  necessary,  therefore,  to  decide  the  questioners* 
cussed  by  counsel, — whether  this  court  will,  in  the  exercise 
of  its  jurisdiction  over  the  accounts  of  executors  and  wA* 
ministrators,  interfere  with  a  final  settlement  made  by'theai 
in  the  orphans^  court,  upon  any  other  ground  than  Aattrf 
fraud  ?  The  propriety  of  the  court's  interfering  in  cases  of 
fraud,  was  conceded. 

The  defendants,  as  a  further  defence,  insist,  fliat  at  the 
death  of  the  testatrix,  Samuel  Whitall,  one  of  the  cesi* 
plainants,  was  largely  indebted  to  her  estate — that  the 
amount  of  that  indebtedness  very  much  exceeded  the  pro- 
portion of  the  residue  to  which  his  wife  was  enticed  niider 
the  will ;  that  they,  the  executors,  set  off  the  one  against 
the  other,  and  upon  that  principle  settled  with  the  ofter 
i^esiduary  legatees ;  that  the  complainants  have  agreed  to 
such  settlement  of  the  estate,  and  have  acquiesced  in  ift:as*a 
family  arrangement.  The  only  evidence  of  agreeneot^  ar 
acquiescence,  on  the  part  of  the  complainants,  is  the  fsiti 
that  they  took  no  legal  steps  to  enforce  the  daim-wliieliili^ 
now  make,  until  the  filing  of  the  bill  in  this  caase,/ 
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was  a  period  of  ton  years  from  the  settlement  in  the  orphans' 
court.    During  this  whole  term,  the  complainants  were  re- 
siding in  the  District  of  Columbia;  and  I  do  not  think  this 
delay  is  sufficient  evidence  of  itself,  of  any  such  acquies-  * 
cence,  or  family  arrangement,  as  is  insisted. 

But,  the  important  question  in  this  controversy  is, — 
Aether  the  court  will  decree,  that  the  surviving  executor 
of  Rachael  Newbold  shall  pay  to  the  complainants  tlto 
legacy  left  to  Lydia  Whitall,  without  allowing  the  executor 
to  set  off  the  indebtedness,  which  he  alleges  to  be  due  fron^ 
the  husband  of  the  legatee  to  the  estate  of  the  testatrix. 

The  defendant  insists,  that  the  fund  out  of  which  the 
legacy  is  to  be  paid,  is  constituted,  in  part,  of  the  debt 
which  the  husband  of  the  legatee  owes  the  estate ;  and  as 
the  object  of  this  suit,  and  its  legal  effect,  is  to  reduce  the 
legacy  into  the  absolute  form  and  control  of  the  husband,  it 
is  equitable,  that  he  should  take  in  payment  that  part  of  the 
fund  made  up  of  his  own  debt. 

The  statement  of  the  proposition  shows  that  its  proper  so- 
lution depends  upon  the  intention  of  the  testatrix.  If  by 
her  will  the  husband's  debt  constitutes,  in  part,  the  fund  to 
pay  the  legacy  to  the  wife,  and  there  are  no  circumstances 
inconsistent  with  the  fact  of  such  being  the  testatrix's  in- 
tention, this  court  ought  not  to  aid  the  husband  to  reduce 
the  legacy  into  his  possession,  without  at  the  same  time  com- 
pelling him  to  take  his  own  debt  in  part  payment. 

There  is  no  technical  difficulty  in  the  way  of  the  court's 
making  such  a  decree,  if  it  is  equitable  to  set  off  the  debt 
against  the  legacy. 

As  a  general  rule,  courts  of  equity  conform  to  the  princi- 
ples of  law  in  its  application  of  the  doctrine  of  set-off,  and 
will  not  allow  debts,  accruing  in  different  rights,  to  be  setoff 
against  each  other.  But  where  an  equity  is  created  under 
particular  circumstances,  a  court  of  equity  will  interpose, 
where  courts  of  law  are  not  justified  in  doing  it.  (Story*s 
Eq.  Ju.,  §  1437,  and  note  2.) 

What  is  the  equity  of  the  case  before  us  ?  This  must  de- 
pend upon  the  nature  of  the  debts  doe  from  the  husband  to 
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the  estate,  the  attending  circumstances  of  their  contraction, 
and  the  character  of  the  bequest.  If  from  these  considera- 
tions we  can  come  to  a  satisfactory  conclusion  as  to  the  in- 
tention of  the  testatrix  upon  the  matter  in  controversj,  that 
intention  ought  to  prevail. 

In  the  case  of  GcUlego  v.  Gallego^s  Executors,  2d  Brock. 
R.  286,  in  which  Chief  Justice  Marshall  gave  the  opinion 
of  the  court.      The  suit  was  on  behalf  of  the  wife  of 
Henry  Newman,  by  her  next  friend,  to  recover  from  the  de- 
fendant a  legacy  which  had  been  left  to  her  by  the  will  of  a 
near  relation,  of  whom  she  was  an  heir.    The  husband  exe- 
cuted an  instrument  of  writing,  by  which  he  transferred  all 
his  marital  rights  in  the  legacy  to  the  wife,  and  gave  her  full 
authority  to  receive  it.    The  defendants  set  up  that  the  lega- 
tee's husband  was  indebted  to  the  testator,  and  that  this  debt 
ought  to  be  deducted  from  the  legacy.    The  court  dedded 
that  where  the  testator  advanced  money  in  his  lifetime  to  a 
husband,  whose  wife  was  a  relation,  and  would  be,  at  his 
death,  an  heir  and  distributee  of  tho  testator,  and  directed 
that  the  husband  should  be  debited  with  the  amount,  that  it 
might  be  deducted,  after  the  testator's  death, ''  from  the  share 
coming  to  the  family,"  and  the  testator  afterwards  made  his 
will,  bequeathing  a  legacy  to  the  wife  ;  rum  constat,  that  the 
testator  designed  that  the  advance  made  to  the  huAand 
should  be  deducted  from  the  legacy  bequeathed  to  the  tot/e, 
and  the  court  decreed  the  whole  legacy  to  be  paid  to  the 
wife,  without  discounting  the  husband's  debt.    The  case  it- 
self, together  with  the  form  of  its  prosecution,  differ  some- 
what from  the  one  we  are  now  considering,  but  it  is  import- 
ant as  showing  that  the  case  was  decided  upon  the  intention 
of  the  testator,  derived  from  the  will — the  nature  of  the  debt 
due  from  the  husband — and  the  circumstances  attending  the 
contracting  the  debt. 

What  was  the  intention  of  the  testatrix  in  the  case  before 
us? 

It  was,  most  manifestly,  her  intention  that  her  daughter 
Lydia  should  receive  something  from  her  estate.  And  yet 
^e  was  aware  that  if  the  indebtedness  of  her  daughter's  hus- 
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bandy  as  insisted  upon  now  by  the  executor,  should  be  ap- 
propriated to  the  payment  of  the  Icgncy,  his  wife  never  could 
get  one  farthing,  for  that  indebtedness  amounts  to  a  much 
lai^er  sum  than  the  one-fourth  of  the  residue.  If  she  in- 
tended that  the  residue  of  her  estate  should  be  divided  as 
the  executor  insists,  and  as  he,  with  his  then  co-executor, 
did  divide  it,  why  did  she  not  say  so  ?  There  was  no  ne- 
cessity, if  such  was  the  testatrix's  intention,  of  the  particu- 
larity observed  in  the  will  as  to  what  should  constitute  the 
residue  of  her  estate,  and  as  to  the  manner  in  which  the 
three  thousand  dollars  was  to  be  carried  into  the  accounts. 
Had  her  views  corresponded  with  that  of  the  executors,  she 
would  have  concluded,  as  they  did,  that  it  was  a  useless  ex- 
penditure of  money  and  waste  of  time,  to  have  her  estate 
settled  in  the  particular  manner  she  directed.  As  her 
daughter  Lydia,  under  these  circumstances,  could  have  no 
interest  in  it,  she  would  at  once  have  divided  it  between  her 
three  other  daughters. 

Let  us  examine  the  nature  of  the  several  debts  sought  ta 
be  deducted. 

First,  the  executor  insists  upon  deducting  the  sum  of  five 
hundred  and  thirty-nine  dollars  and  thirty  cents,  with  in- 
terest from  the  25th  of  March,  1816 — a  debt  of  more  than 
eight  years'  standing  when  the  will  was  made.  In  the  c<ase 
of  GaUego^s  Executors,  before  referred  to.  Chief  Justice 
Marshall  remarks :  '^  If  it  was  perfectly  clear  that  the  testa- 
tor, at  the  time  of  making  his  will,  or  at  the  time  of  his 
death,  intended  this  advance  to  the  husband  to  be  set  off 
i^nst  the  legacy  of  the  wife,  the  court  would  feel  great 
di£Sculty  in  disappointing  such  intention.  But  this  is  not 
perfectly  clear ;  the  debt  is  due  from  Newman,  the  legacy  is 
given  to  his  wife.  The  debt,  therefore,  may  still  exist,  ai^d 
yet  not  be  a  set-off  against  the  legacy.  Had  the  money  been 
advanced  subsequent  to  the  date  of  the  will,  there  would 
have  been  more  reason  for  considering  it  as  satisfaction  in 
part  of  the  legacy,  but  even  then  it  would  not  necessarily  be 
so  considered.  But  this  advance  being  made  anterior  to  the 
will,  gives. countenance  to  the  opinion  that  the  testator  did 


580  BLACK  9.  WHITALL  AMB me.  [WY. 

not  intend  it  as  a  dednction  from  the  l^picj.  The  will  lie- 
ing  subsequent,  and  to  a  different  person,  irirmsbee  prolm- 
bility  to  the  opinion,  that  if  a  pro^'sion  for  tbe  debt  had 
been  in  tbe  mind  of  the  te^tor,  bis  will  would  imrB  ghen 
aome  indication  of  his  intention  req>eoting  it/'  T%»  will  in 
that  case  was  only  three  fears  subsequent  to  the  tiws  wlmi 
the  debt  was  contracted. 

Here  was  a  stale  debt ;  upon  tbe  face  of  it,  it  was  barred 
by  the  statute  of  limitations.  The  debtor  was  iaseWairt. 
The  testatrix  knew,  that  looking  to  the  debtor's  personal  re- 
sponsibility, her  estate  never  would  realize  any  part  of  Hie 
debt.  She  had  the  opportunity  of  securing  it  to  her  estate 
by  her  will,  but  did  not  see  proper  to  do  so.  I  do  not  thinlr 
that  the  testatrix  regarded  that  debt  as  any  part  of  tbefnid 
out  of  which  any  of  her  legacies  wereto  be  paid. 

With  regard  to  the  debt  of  two  hundred  and  ten  doHans, 
the  circumstances  connected  with  it  are  very  different  When 
the  testatrix  made  the  advancement  of  three  thousand  d<d- 
lars  to  her  daughter,  she  took  from  her  husband  the  follow- 
ing writing : 


*'  I  promise  to  pay  Mrs.  Racdiael  Newbold,  on  or  beforei 
fifteenth  day  of  August,  two  huudred  and  ten  dolkirs« 
one  year's  interest  on  three  tbousasd  dollars,  whieh  hy^Sm 
N.  Whitall  has  received  from  her  mother,  and  which  imHi^ 
is  to  be  realized  for  and  on  account  of  Lydia  N.  WhiteU. 

"  Georgetown,  August  31st,  1823." 

This  writing  is  evidence  that  the  testatrix  intended  Hlftt 
one  year's  interest,  at  least,  should  be  paid  on  the  adTanoe- 
ment  made  to  her  daughter.  It  is  true  that  the  testatrix 
knew  at  the  time  she  took  the  writing,  that  Whitall  was  in- 
solvent ;  but  still  her  taking  it  showed  her  intention  that  die 
meant  he  should  account  for  the  amount  the  writing  call^ 
for.  She  confided  in  his  fixture  ability  to  pay  it.  SKlfr 
made  no  special  reference  to  it  in  her  will.  When  site* 
made  her  will  the  debt  was  not  due.  Unlike  the  other, 
upon  the  fiwje  of  it,  it  was  a  valid  subsisting  debt  due  to  hef, 
and  which  she  relied  upon  realizing  for  the  benefit  of  her 
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estate^    It  eoastitat^  a  part  of  her  estate  which  was  to 
make  19  the  readoe,  a  fourth  part  of  which  she  bequeathed 
to  her  dtn^ter.    l%ere  is  another  ciroamstanee  connected 
with  her  estate  which  she  did  not  foresee,  aikl  which  makes 
it«qiiitaUe,  that  this  debt  should  be  considered  as  part  of 
tlMreridne  of  the  estate  which  should  be  appropriated,  in 
part,  to  the.  payment  of  this  legacy.    It  is  manifest  that  the 
testatrix  intended  her  four  daughters,  of  whom  Lydia,  the 
oomplaiiiaat  was  one>  should  each  hare  a  like  portion  of  her 
properly.    Had  the  estate  been  settled  within  a  short  time 
after  her  decease,  by  carrying  this  debt  into  her  estate,  and 
deducting  it  from  Lydia's  portion,  this  intention  would  have 
be^i  carried  out.    But  such  was  the  nature  of  the  property 
left  in  the  hands  of  the  executors,  that  the  residue,  which 
was  to  be  divided  between  her  four  daughters,  was  not  as- 
certained until  twelve  years  afterwards.     Of  this  delay,  no 
CQimpIftiBt  is  made  in  the  bill,  nor  by  any  one  inte]*ested  in 
the  estate,  and  it  seems  to  have  been  necessary.    The  conse- 
quence is,  that  Lydia  has  the  benefit  of  the  interest  on  the 
three' thousand  dollars  adyanced  to  her,  for  twelve  years,  and 
has  the  adviaatage  over  her  three  sisters  to  the  amount  of 
threerfimrths  of  that  interest— upwards  of  fifkeen  hundred 
doHaMh— in  the  distrtlMrtion  of  the  estate.    I  cannot  believe 
ike.teitatrix  ever  contemplate  such  a  result;  and  yet  there 
J8,aQ;.9ri«ei|^  of  law- which  will  authorize  the  court  to  charge 
I^fdia?mtli  interest  on  the  three  thousand  dollars.    There 
•MNi|S|.«Bder  these  eircnmstanoes,  a  manifest  equity,  where 
tfcfe  haaband  is  seeking  to  reduce  tiie  legacy  into  his  absolute 
posaessira  with  the  ooMeat  of  the  wife,  and  without  her  ask- 
ing the  interference  of  the  court  to  protect  the  legacy  for 
her  benefit,  to  compel  the  husband  to  take,  in  part  payment, 
hia  owJi  debt,  constituting,  by  the  intention  of  the  testatrix, 
la^part,  the  fund  out  of  which  the  legacy  is  to  be  paid.    If 
the  oomplainant,  Samuel  -Whitall,  is  not  compelled  in  this 
eait  to  discharge  the  debt,  it  is  entirely  lost  to  the  estate ; 
the  husband,  in  right  of  his  wife,  will  receive  that  much 
!  in  the  distribution  of.  the  estate  than  the  three  daugfa- 
tanhof  the  testatrix,  who  were  each  to  receive  ail  equal  share 
with  his  wife. 
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As  to  charging  the  complainants  with  interest  on  the  three 
thousand  dollars.  Upon  what  principle  can  it  be  done  ?  It 
cannot  be  done,  unless  the  testatrix  has  so  directed  bj  her 
will.  It  may  appear  to  us  proper  and  just  that  the  complain- 
ants should  be  charged  with  the  interest;  and  yet,  if  we 
knew  the  reasons  and  motives  which  operated  upon  the  tes- 
tatrix's mind  in  the  testamentary  disposition  of  hor  propertyi 
we  might  readily  appreciate  the  wisdom  of  the  testatrix  in 
not  charging  her  daughter  with  interest  on  this  adyaBcement: 
What  influence  did  the  misfortunes  and  pecuniary  embarrass- 
ments of  the  husband,  and  the  necessities  or  wants  of  this 
daughter  over  her  other  children,  exert  over  the  mind  of  the 
testatrix  in  the  distribution  of  her  estate  ?  But  we  cannot 
speculate  or  decide  this  case,  upon  our  judgment  of  the  jus- 
tice or  propriety  of  this  particular  devise.  The  only  qnes- ' 
tion  with  the  court  is,  what  is  the  devise  ?  and  not  what 
ought  it  to  have  been.  We  cannot  make  a  will  for  the  tes- 
tatrix. What  is  written  we  must  give  effect  to  according  to 
law. 

I  do  not  see  room  for  doubt  about  this  matter.  If  the 
testatrix  had  said  nothing  of  the  three  thousand  dollars  in 
her  will,  it  could  not  have  been  brought  into  the  estate  at 
all,  unless  it  could  be  made  to  assume  the  shape  of  a  debt 
due  to  the  estate.  That  could  not  be.  An  ndvancement  to 
a  daughter  could,  under  no  circumstances,  be  converted  into 
a  debt  due  from  the  husband.  It  could  not  be  a  debt  dn^ 
from  the  daughter.  She  being  a  married  woman  could  not 
contract  a  debt.  Had  Rachael  Newbold  died  intestate,  her 
daughter  Lydia's  portion  of  her  mother's  estate  would  hate 
been  chargeable  with  the  three  thousand  dollars  as  an  ad- 
vancemeni.  In  such  case,  it  is  admitted  no  interest  could 
have  been  charged  upon  it.  But  the  testatrix,  by  her  will, 
has  directed  the  three  thousand  dollars  which  she  had  ad- 
vanced to  her  daughter — but  not  the  interest — to  be  charged 
against  her  daughter.  The  court  is  now  asked  to  do  more 
than  the  testatrix  directed,  and  to  charge  not  only  the 
three  thousand  dollars,  but  interest  on  it  also.  How  shall  it 
be  charged  ?  upon  what  principle  ?  .It  was  an  advanetnumt 
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to  the  wife.  The  testatrix  so  declares  it.  The  husband  is 
not  liable  for  interest  on  it.  The  principal  is  not  a  debt  due 
from  the  husband,  and  of  course  he  cannot  be  called  upon 
for  the  interest.  If  the  husband  is  not  in  law  liable  for  the 
interest,  and  the  testatrix  has  not  by  her  will  directed  it  to 
be  charged  against  her  daughter,  it  is  difficult  to  perceive  by 
what  authority,  or  with  what  propriety,  this  court  can  allow 
it  as  a  charge  against  the  complainants. 

I  am  of  opinion  that  the  debt  of  two  hundred  and  ten  dol- 
lars should  be  carried  into  the  accounts,  and  that  in  dis- 
tributing the  residue  as  directed  by  the  will  of  the  testatrix, 
it  should  be  deducted  from  the  portion  to  which  Lydia 
Whitall  is  entitled.  In  ascertaining  the  amount  due  to  the 
complainants,  the  calculation  is  a  simple  one,  and  there  is  no 
necessity  of  the  expense  or  delay  of  a  reference. 

The  amount  ascertained  by  the  accounts  is  thirteen  thov- 
sand  three  hundred  and  eight  dollars  and  seventy-four  cents. 
To  this  sum  is  to  be  added  the  three  thousand  dollars  as  di- 
rected by  the  will,  and  the  further  sum  of  two  hundred  and 
ten  dollars,  with  interest  from  August  15,  1824,  up  to  Au- 
gust 15, 1836,  when  the  accounts  were  settled  and  the  residue 
ascertained  for  distribution ;  which  would  be  three  hundred 
and  sixty-one  dollars  and  twenty  cents.  The  amount  of 
these  several  sums  makes  sixteen  thousand  six  hundred  and 
sixty-nine  dollars  and  ninety-one  cents,  one-fourth  of  which 
the  complainants  are  entitled  to  receive  with  interest  from 
August  15th,  1836,  after  deducting  therefrom  the  three  thou- 
sand dollars  advancement,  and  the  debt  of  three  hundred 
and  sixty-one  dollars  and  twenty  cents. 

The  principal  sum  will  be  found  to  be  eight  hundred  and 
six  dollars  and  twenty-seven  cents,  and  the  interest  up  to 
October  20,  1852,  seven  hundred  and  eighty-two  dollars  and 
sixty-five  cents,  making  due  to  the  complainants,  October 
20, 1852,  the  sum  of  one  thousand  five  hundred  and  eighty- 
eight  dollars  and  ninety-two  cents. 

The  counsel  can  make  the  calculation,  and  point  out  any 
inaccuracy  that  may  exist,  which  will  be  corrected. 
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The  opinion  of  the  Court  of  Appeale  was  delivered  by 

GuraK,  C.  J.  The  first  point  relied  upon  for  reversiiig 
the  decree  of  the  Chancellor  in  this  case  is, — That  the  de- 
cree of  the  orphans'  court,  confirming  the  accounts  of  the 
executors  of  Rachael  Newbold,  is  final  and  conclusive,  and 
cannot  be  set  aside  or  opened  in  equity,  except  for  fraud. 
The  legal  principle  insisted  on  is,  that  in  the  absence  of 
fraud,  a  palpable  mistake  appearing  upon  the  face  of  an 
executor's  account,  after  final  settlement  and  allowance, 
cannot  be  relieved  against  in  equity,  but  can  only  be  cor- 
rected by  application  to  the  orphans'  court  for  re-settlement. 
The  objection  is  based  upon  the  provisions  of  the  twenty- 
eeventh  section  of  the  act  respecting  the  orphans'  court, 
(Reo.  Stat.y  214),  by  which  it  is  enacted,  that  the  sentence 
or  decree  of  the  orphans'  court  on  the  final  settlement  and 
aUowance  of  the  accounts  of  executors,  shall  be  condtisive 
upon  idl  parties,  and  shall  exenerate  and  forever  discharge 
every  such  executor  from  all  demands  of  creditors,  legatees, 
or  others,  beyond  the  amount  of  such  settlement,  except  for 
assets  or  moneys  which  may  come  to  haad  after  settlement 
aa  aforesaid— excepting,^  also,  in  cases  where  a  party  apply* 
lag  for  a  re-settlement,  shall  prove  some  fraud  or  misteke 
therein,  to  the  satisfaction  of  the  said  orphans'  court.  The 
design  of  the  action  is  clearly  to  declare  the  condusivenett 
of  the  settlement  of  accounts,  by  the  orphans'  ooort,  and  to 
prescribe  the  particular  cases  in  which  alone  that  court  may 
open  the  account  and  order  a  roHMttlement.  It  was  not  de^ 
signed  to  limit  the  powers  or  abridge  the  jurisdiction  of  the 
court  of  chancery.  If  this  be  otherwise,  it  dearly  takes 
from  the  court  of  equity  the  power  to  interfere  in  cases  of 
fraud,  as  well  as  in  cases  of  mistake.  Prior  to  this  enact- 
ment, the  court  of  equity  had  a  dear  right  to  correct  mis- 
takes in  the  accounts  of  executors  after  final  settlement 
A  settlement  and  quietus  in  the  orphans'  court  were  not 
conclusive  as  to  the  correctness  of  the  accounts,  but  they 
were  liable  to  be  inquired  into  even  at  law. 

Livingston  r.  Combs^  Coxt,  42,  and  in  Tumor's  caeie,  9 
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Roll^s  Ah.j  678,  it  is  said,  that  at  law,  upon  plene  adminur 
trahit  pleaded,  the  account  given  to  the  ordinary  shall  not  be 
given  in  evidence,  nor  any  regard  had  to  it. 

In  Bejsell  v.  Axtdl,  2  Vern.,  47,  an  account  of  an  intes- 
tate's estate  was  decreed  to  be  taken  in  equity,  notwith- 
standing an  account  was  previously  taken,  and  a  distribution 
decreed  in  the  spiritual  court. 

The  later  authorities,  however,  regard  the  settlement  of 
an  account  in  the  ecclesiastical  court,  upon  notice  to  all 
parties  in  interest,  as  final.  Penire  v.  Luscomar.  2  Jac.  4* 
W.,  201  /  Toller  on  ExWs,  492  ;  2  Williams  on  ExWs,  1776. 
But  the  force  of  the  objection  consists  in  the  fact,  that  the 
statute  creating  orphans'  courts  creates  them  courts  of 
record,  and  declares  that  their  decrees  shall  be  final ;  thus 
placing  their  judgments,  it  is  insisted,  on  the  same  ground 
with  the  judgment  of  any  other  court  of  record,  and  pre- 
cluding a  court  of  equity  from  correcting  such  judgments 
for  any  mistake.  It  is  true,  a  court  of  equity  does  not 
formally  correct  mistakes  in  judgments  at  law,  but  it  has 
the  undoubted  power,  and  it  anciently  formed  a  very  exten- 
sive branch  of  equity  jurisdiction,  to  relieve  not  only 
against  fraud,  but  against  surprise,  injustice,  or  mistakes, 
suffered  or  committed  in  a  court  of  law,  by  compelling  the 
party  to  submit  to  a  new  trial,  or  by  granting  a  perpetual 
iiyunction  against  his  execution.  Graham  on  Kew  Trials, 
557;  6  John.  Chan.  B.,  70. 

A  court  of  equity,  moreover,  had,  at  the  time  of  the  pas- 
sage of  the  act  in  question,  and  still  has,  concurrent  juris- 
diction with  the  orphans'  court  in  the  settlement  of  execu- 
tors' accounts.  Salter  v.  Williamson.  2  Greenes  C.  H.,  480. 
In  correcting  an  obvious  mistake  upon  the  face  of  the  ac- 
count as  settled,  a  court  of  equity  does  not  attempt  to  re- 
view the  judgment  of  the  orphans'  court  The  matter  in 
question  is  not  res  adjudicata. .  It  never  was  passed  upon  by 
the  orphans'  court.  It  is  believed,  moreover,  to  be  not  only  in 
accordance  with  the  sentiment  of  the  profession,  but  with  the 
practice  of  the  court  of  equity  to  correct,  even  incidentallj. 
the  mistakes  of  a  settlement  in  the  orphans'  court  Soeh 
37 
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*M8  bt^TiousIj  the  opiDion  of  ChftnceTlbr  Vroow,  in  Gtayf^ 
T6x,  Saxidn's  it.,  259  ;  in  Ptatotk  v.  ThB  ExW  pf  Mkw* 
bold,  3  Greenes  Chan.,  61,  which  #as  $l  bill  for  the  recoTery 
of  B  resfdnary  legacy ;  the  bill  contained  no  alk^jmtion  of 
aity  iffidtake  in  the  setUettent  before  the  orjAans'  oonrt 
Buitaponthe  production  of  the  account  the  mistake  was 
apparent,  and  it  was  conceded  as  an  nnquestiohed  point, 
that  the  error  could  be  corrected  in  law,  and  if  the  com- 
plainant wad  entitled  to  recover  at  all,  she  should  recover 
the  fbll  amount  of  her  share,  without  the  necessity  of  re- 
ek)rtfng  to  the  orphans'  court  to  have  the  mistake  corrected 
in  that  tribunal.  The  practical  importance  of  this  questioii, 
and  the  earnestness  with  which  it  was  pressed  upon  the 
attention  of  the  court,  rather  than  its  influence  upon  the 
result  of  the  present  case,  render  the  expression  of  the 
views  of  the  court  in  regard  to  it,  proper. 

But  does  the  decree  of  the  Chancellor,  in  point  of  ftuit, 
set  aside,  or  open,  the  decree  of  the  orphans'  court?  The 
complainants'  bill  does,  indeed,  charge,  that  the  sum  of  three 
thousand  dollars,  advanced  to  Lydia  Whi tall,  was  unlaw- 
fully and  fraudulently  omitted,  both  in  the  inventory  and  in 
the  account.  But  it  is  apprehended  that  it  was  omitted 
from  both  with  perfect  propriety;  and  to  have  inserted  it 
in  either,  would  have  led  to  serious  embarrassment.  The 
inventory  required  to  be  exhibited  by  the  executor,  is  an 
inventory  of  the  goods,  chattels,  and  credits,  of  the  deceaaed. 
An  advancement  is  neither;  it  forms  no  part  of  the  estate; 
it  cannot  be  resorted  to  for  the  payment  of  debts.  The 
child  advanced  cannot  be  compelled  to  refund  for  any  pur- 
pose connected  with  the  settlement  of  the  estate.  To  re- 
quire the  executors  to  include  the  advancement  in  the  inven- 
tory, would  not  only  be  in  contravention  of  the  statute,  bnt 
would  render  them  liable  for  moneys  to  which  they  had  no 
title,  and  for  which  they  were  in  no  sense  liable.  So,  ihfb 
executor  is  required  to  account,  and  does  account,  tor  ee 
much  of  the  goods,  chattels,  and  credits,  of  the  deceased  ae 
came  to  his  hands  to  be  administered,  and  for  his  payments 
and  disbursements  out  of  the  same.    But  an  advuncemcnt 


1453.]  BLACK  V.  WHITALL  AND  SHFB.  5  87 

mad^in  tbe  life^time  of  the  testator,  is  no  part  of  the  estate 
to :  be  administered  by  his  executor.  As  has  been  already 
Bftid,  it  can  upon  no  coiitingcncy  be  recovered  back  from 
the  person  advanced,  even  for  the  purpose  of  equalizing 
legacies.  The  accounting  executor  and  the  surrogate,  there- 
fore, rightly  held,  that  the  sum  of  three  thousand  dollars 
advanced  by  Rachael  Newbold,  the  testatrix,  in  her  life. 
time,  to  her  daughter,  constituted  no  proper  part  either  of 
the  inventory  of  the  estate  or  of  the  final  account  of  the 
executor.  It  constituted  no  part  of  the  estate.  It  never 
come  to  the  hands  of  the  executors  to  be  administered. 
They  never  could  have  been  held  liable  for  it  as  they  are 
for  the  balance  of  the  estate,  to  legatees  or  next  of  kin. 
The  will  does,  indeed,  declare,  that  the  advancement  shall 
be  deemed  a  part  of  the  residue  of  the  estate  for  the  pur- 
pose of  distribution  among  the  legatees,  and  that  the  three 
thousand  dollars  advanced  shall  be  deducted  from  the  share 
of  the  child  advanced ;  but  the  whole  design  and  operation 
of  the  clause  is  to  designate  the  mode  in  which  the  distribu- 
tion sliall  be  made,  in  order  to  insure  perfect  equality 
among  the  legatees.  It  does  not  change  the  nature  of  the 
advancement. 

So  in  regard  to  the  two  notes  claimed  by  the  estate 
against  the  husband  of  Lydia  Whitall:  they  were  omitted, 
both  in  the  inventory  and  in  the  account,  with  perfect  pro- 
priety. The  debtor  was  non-resident  and  insolvent.  The 
notes  never  could  have  been  recovered  from  him.  They 
were  desperate  debts.  If  included  in  the  inventory,  the 
executor  must,  in  his  final  account,  either  have  prayed  an 
allowance  for  them  as  desperate  debts,  which  would  have 
left  the  balance  of  the  accounts  precisely  as  it  now  is,  be- 
sides adding  additional  embarrassment  to  the  matter  in  c  >n- 
troprersy ;  or  he  must  have  charged  himself  with  the  amount 
0  a  part  of  the  balance  in  his  hands,  and  thereby,  in  several 
fiQSsible  contingencies,  have  rendered  himself  |.ersonally 
UaMe  for  money  which  he  never  received,  and  for  which  he 
/WES  bound  neith?*r  in  law  nor  in  equity  to  account.  Under 
file  ^culiar  circumstances  of  the  case,  the  executor,  in  omit- 
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ting  the  claims  against  Samuel  Whitall  from  thj  inventory 
and  from  the  account,  took  a  perfectly  justifiable  coarse, 
and  the  only  one  which,  in  prudence,  he  could  have  taken. 
There  was  .leither  fraud  nor  mistake  in  the  omission,  and 
no  inference  unfavorable  to  the  executor  should  be  drawn 
trom  it. 

There  is,  then,  neither  fraud  nor  mistake  in  the  accoant 
cf  the  executor  as  settled  and  allowed  by  the  orphans'  court. 
It  presents  truly  the  balance  of  the  estate  of  the  testatrix 
which  came  to  the  hands  of  the  executors  to  be  administered. 
The  sum  in  their  hands  to  be  distributed  is  thirteen  tboa- 
sand  three  hundred  and  eight  dollars  and  seventy-fonr  centB, 
— the  balance  apparent  upca  ihe  face  of  the  account.  The 
only  question  is.  how  that  sum  is  to  be  distributed  among 
the  legatees  in  p  irsuance  of  the  directions  of  the  will.  It 
was  justly  observed  by  the  Chancellor  that,  "  it  ia  not 
necessary  to  open  the  accounts  •  r  to  interfere  with  any 
acuvyu  of  the  orphans^  court  in  order  to  ascertain  the  com- 
plainants^ rights,  or  to  give  them  the  relief  they  seek."  In 
point  of  fact,  the  decree  of  the  court  of  chancery  has  in  no 
wise  altered  or  interfered  with  the  account  as  settled  and 
allowed  by  the  orphans'  court. 

The  second  point  relied  upon  for  reversal  is  that  the  ac- 
count has  been  acquiesced  in  for  so  long  a  period  before  bill 
filed,  that  equity  will  not  interfere. 

As  has  been  already  said,  the  decree  of  the  Chancellor  in 
no  wise  disturbs  the  account  as  settled  by  the  executor. 
That  account,  in  connection  with  the  directions  of  the  will 
in  regard  to  the  advancement  and  the  mode  of  distribntion, 
exhibits  a  larger  sum  due  to  the  complainant  than  is  allowed 
by  the  Chancellor's  decree.  The  final  account  was  settled 
in  August,  1836,  exhibiting  on  its  face  a  balance  dae  to  the 
complainants.  The  bill  in  this  cause  was  filed  in  December, 
1846,  something  more  than  ten  years  afterwards.  The  lega- 
tee, during  all  that  period,  has  been  a  married  woman*  Upon 
the  death  of  her  husband,  the  claim  would  survive  to  ber« 
The  statute  of  limitations  could  not  be  pleaded  against  Aer 
either  at  law  or  in  equity.    The  only  view  in  whidi  the  4e- 
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lay  can  avail  the  defence  is  either,  first,  upo  the  ground 
that  the  delay  has  been  such  as  to  raiso  a  presumption  of 
payment,  (which  is  not  pretended.)  or  second,  that  greater 
injustice  will  arise  to  the  defendant  from  the  complainant's 
laches  and  delay  in  enforcing  her  claim,  than  would  result 
to  the  complainant  from  a  denial  of  her  rights. 

The -case  affords  no  ground  whatever  for  arriving  at  such 
conclusion.  I  know  of  no  case  where  the  lahces  of  the  hus- 
band to  enforce  the  claim  of  a  married  woman  for  a  legacy 
bequeathed  to  her,  has  been  held  available  in  equity  to  de- 
feat the  claim  of  the  wife,  except  upon  the  ground  of  pre- 
sumption of  payment.  In  Peacock  v.  J^ewhold^s  Executors, 
3  Greenes  Chan,  R.  71.  the  bill  was  filed  to  recover  a  legacy 
to  a  married  woman,  thirty-one  years  after  the  death  of  the 
testator,  twenty-four  years  after  the  settlement  of  the  estate, 
and  seventeen  years  after  tho  death  of  the  execi  tor,  and  no 
cause  shown  for  the  delay.  The  bill  was  dismissed  by  the 
Chancellor,  on  the  ground  of  the  presumption  of  payment, 
arising  from  the  time  which  elapsed  before  suit  brought. 
That  decree  was  unanimously  aflBrmed  by  this  court,  upon 
appeal.  Neither  the  lapse  of  time,  nor  the  attendant  cir- 
cumstances, create  any  analogy  between  the  two  cas^s. 

The  third  and  last  point  relied  on  for  reversal,  is  that 
nothing  is  due  to  the  complainants. 

In  stating  the  accounts  between  the  parties,  it  is  clear — 

First.  That  no  interest  on  the  advancement  of  three  thou- 
sand dollars  should  be  charged  against  the  legatee.  An  ad- 
vancement as  such  never  draws  interest.  There  is  nothing 
in  the  will  that  indicates  an  intention  on  the  part  of  th 
testatrix  that  it  should  draw  interest,  but  the  revcise.  The 
apparent  inequality  created  by  the  length  of  time  which  the 
advancement  is  held  and  enjoyed  before  the  other  legatees 
receive  their  share,  constitutes  no  ground  for  charging  the 
advanced  legatee  with  interest.  It  is  an  inequality  which 
always  exists  where  advancements  are  made  at  different 
tinifes  by  a  parent  among  a  family  of  children. 
'-  Second.  The  bill  due  from  Samuel  Whitall  to  the  tcsta- 
tnk,  March  26th,  1816,  for  five  hundred  and  thirty-nine  dol- 
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lars  and  thirty  cents,  should  not  be  allowed  'by  way  of  set- 
off. It  had  been  dne  more  than  six  years  at  tke  tiBie  ottUte 
advancement  to  the  daughter.  The  husband  was  tiiaB-in- 
solTent.  If  the  testatrix  had  intended  thatitrshoidd  be  paid, 
it  would  either  have  been  settled  at  the  time  of  tbeadraiioe* 
ment,  or  have  been  specially  directed  by  tbe  irill  to  be'  de- 
ducted from  the  wife's  share. 

There  is  no  error  in  the  decree  prejudicial  to  the  righta  of 
the  appellant. 

It  is  insisted  that  there  is  error  in  the  decree  prejudidal 
to  the  respondents,  in  this,  that  it  allows  the  executor  to  set 
off  a  debt  due  to  the  estate  of  the  testatrix  from  the  hus- 
band, against  tlio  wife's  claim  for  her  legacy.  It  would, 
perhaps,  be  a  sufficient  answer  to  this  exception  that  no  ap- 
peal has  been  taken  from  this  portion  of  the  decree.  But 
waiving  this  formal  answer,  and  admitting  the  question  to 
be  fairly  open  for  consideration,  there  is  no  error  in  tins 
pai'ticular  in  the  decree. 

It  cannot  be  maintained  as  a  general  proposition  that  in  a 
bill  by  a  husband  and  wife  for  the  wife's  legacy,  the  execu- 
tors will  be  permitted  to  set  off  debts  due  from  an  insolvent 
husband  to  the  estate.  The  principles  upon  which  equity 
acts  in  aiding  the  husband  to  recover  the  wife's  Icgacyi  are 
inconsistent  with  the  allowance  of  the  set  off,  to  the  preju- 
dice of  the  equity  of  the  wife.  Following  the  principles  of 
the  civil  law,  equity  in  suits  to  recover  the  wife's  property, 
regards  the  interests  of  the  husband  and  wife  as  totally  dis- 
tinct. It  does  not  treat  the  property  of  the  wife,  where  the 
husband  is  seeking  to  reduce  it  into  possession,  as  the  pro- 
perty of  the  husband.  It  will  not,  as  a  general  rule,  aid 
the  husband,  except  upon  his  making  suitable  provision  for 
his  wife.  The  principle  is  laid  down  in  the  broadest  terras, 
that  equity  will  not  interfere  to  put  the  husband  in  posses- 
sion of  the  wife's  property,  without  his  making  suitaUe  pro- 
vision for  her,  unless  she  voluntarily,  on  examination,  waive 
any  provision.  And  the  practice  has  been  adopted,  in  cases 
like  the  present,  where  the  bill  is  filed  in  thename  of  the 
husband  and  wife,  and  no  objectioa  made  on^the^Mtfiof -Hie 
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wife  to  the  husband's  recovering  the  legacy.  Bravm  and 
vnfe  V.  Elton,  3  P.  W.,  202 ;  Glen  and  wife  v.  Fisher,  6 
John.  C.  R.,  33,  36 ;  2  Kent's  Com.  140. 

So  long  as  the  court  has  the  direction  or  control  of  the 
fand  ont  of  which  the  equity  of  the  wife  is  to  be  secured,  her 
<;Iaim  cannot  be  defeated  by  any  management  of  the  hns- 
b^d.    CUm/us  onjhus.  and  v^e^  509. 

But  in  the  present  case  the  allowance  was  made  to  the  ex- 
ecutors as  a  matter  of  equity  resulting  from  the  provisions 
of  the  will.  The  Chancellor  regarded  the  debts  of  the  hus- 
band as  a  part  of  the  fund  out  of  which  the  legacy  to  the 
wife  was  to  be  paid,  and  on  that  ground  it  was  deemed,  un- 
der the  circumstances  of  the  case,  inequitable  that  the  hus- 
band should  reduce  the  legacy  into  possession  without  allow- 
ing by  way  of  set  off,  thi&  debt  due  from  him  to  the  estate. 
As  no  claim  was  set  up  on  behalf  of  the  wife,  in  the.  CQurt 
below,  of  any  equity  in  the  legacy,  this  court  could  not  on 
that  ground  reverse  the  decree. 

I  am  of  opinion  that  the  decree  of  the  Chancellpr  ^<^ujd 
be  in  all  things  affirmed,  with  costs. 

Decree  accordingly. 

The  decree  of  the  Chancellpr  wys  affirmed  by  the  follow- 
ing vote : 

For  Affirmance : 
Green,  C.  J. 

Justice  Ogdek,  Judge  Hutleb, 

"        Elmeb,  **    Valbntinb, 

"        Potts,  "    Cobneusoh, 

''  HaIKES,  '<      RiSLEY. 

For  Reversal :— Judge  W1L13. 


COURT  OF  ERRORS  AND  APPEALS. 

MARCH   TERM,    1854. 


Between  William  Potts,  trustee,  &c.,  Samuel  R.  Ham- 
aioN  et  d.y  appellants,  and  The  Trentoh  Water 
Power  Company  et  d.y  respondents. 

The  act  of  15th  of  February,  1844,  entitled  "  An  act  to  relieve  the  crediton  of  tk« 
Trenton  Delaware  Falls  Company/'  by  which  the  receiyers  who  had  been  ^- 
pointed  by  the  eoart  were  aathorised  to  sell  the  real  estate,  f^^nchiMS,  and 
works  of  the  said  company  free  and  clear  of  all  enoambrance,  and  proTiding  thai 
nothing  in  the  act  contained  should  be  construed  to  affect  the  rights  of  the  ered- 
itors,  or  to  inyalidate  any  existing  lease  made  by  said  company,  or  a^tigmment 
thertoff  is  a  constitutional  and  valid  act  It  was  designed  to  be  in  aid  of  the 
creditors  of  the  company,  not  to  invalidate  any  contracts,  but  to  enforoe 
them — not  to  impair  any  securities,  but  to  aid  in  obtaining  Uie  benefit  of  them* 

The  assignment  of  a  lease  is  properly  the  transfer  of  the  interest  of  the  tenant. 
The  reason  and  spirit  of  the  law,  no  less  than  its  language,  requires  that  the  aa- 
tignmtnt  of  leases  should  bo  construed  to  refer  to  the  transfer  of  the  rights  of 
the  tenants,  and  not  to  a  mere  assignment  of  the  rent.  Upon  this  interpretation 
the  act  is  constitutional. 

A  oompany  authorized  to  draw  water  from  a  river,  and  owning  the  race-way  and 
the  land  upon  which  it  was  constructed,  have  the  right  to  tlie  uso  of  the  water 
flowing  over  their  land  through  their  race- way,  as  incident  to  the  ownership  of 
the  lands,  as  in  fact  a  port  of  the  land  itself;  and  in  such  ease,  neither  is  the 
rent  of  the  water,  nor  the  right  to  receive  and  demand  it,  a  franchise. 

This  was  a  bill  of  interpleader  filed  in  the  Court  of 
Chancery,  on  the  24th  August,  A.  D.,  1846.  It  alleges, 
That  complainants,  Benjamin  Fish  et  al.,  were,  by  an  act 
of  the  legislature  of  the  state  of  New  Jersey,  passed 
on  the  sixteenth  day  of  February,  in  the  year  of  our  Lord 
one    thousand    eight    hundred    and    thirty-one,    incorpor-- 
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atcd  and  created  a  body  politic,  with  authority  to  cut  and 
construct  raceways  and  create  a  watc  *  power,  in  the  manner 
specified  in  said  act,  to  be  used  for  mills  and  manufacturing 
purposes,  and  that,  under  and  by  virtue  of  said  act  of  incor- 
poration, the  said  company  was  organized  and  went  into 
operation. 

That  in  and  by  a  certain  indenture  of  lease,  bearing  date 
on  the  sixteenth  day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-five,  and  made  by 
and  between  the  said  the  Trenton  Delaware  Falls  Company, 
of  the  one  part,  and  Benjamin  Fish  et  al,  of  the  other  part, 
the  said  the  Trenton  Delaware  Falls  Company  did  demise 
and  lease  unto  Benjamin  Fish  et  al.,  and  to  their  heirs  and 
assigns,  the  right  and  privilege  of  cutting  a  sufficient  open- 
ing or  passage  through  the  bank  or  side  of  the  canal  or 
main  raceway  belonging  to  said  company,  whereby  water 
might  be  drawn  from  the  said  canal  or  raceway,  together 
with  the  right  and  privilege  of  drawing  from  the  said  canal 
a  certain  quantity  of  water,  in  the  manner  and  for  the  pur- 
poses in  said  lease  specified  ;  yielding  and  paying  therefor, 
unto  the  said  the  Trenton  Delaware  Falls  Company,  the 
yearly  rent  or  sum  of  five  hundred  dollars,  in  four  equal 
quarterly  payments  of  one  hundred  and  twenty-five  dollars 
each,  to  be  paid  on  the  first  days  of  January,  April,  July, 
and  October,  the  first  of  which  was  to  be  made  on  the  first 
day  of  January  then  next. 

That  the  said  the  Trenton  Delaware  Falls  Company,  in 
and  by  a  certain  deed  of  assignment  endorsed  in  writing 
upon  the  said  indenture  of  lease,  and  bearing  date  on  or 
about  the  nineteenth  day  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-five,  after 
reciting,  that  *<  whereas  the  Trenton  Delaware  Falls  Com- 
pany are  indebted  to  Samuel  R.  Hamilton,  Thomas  J.  Stry- 
ker,  and  William  Potts,  of  the  city  of  Trenton,  county  of 
Hunterdon,  and  state  of  New  Jersey,  in  the  sum  of  five 
hiiddred  dollars,  each,  to  Jasper  S.  Hill,  of  the  township  of 
•Ewiiig,  in  said  county  and  state,  in  the  sum  of  five  hundred 
'.d<dlac8,  to  John  Whittaker,  of  the  township  of  Nottingham, 
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countj  of  Barlington,  and  state  afpr^said,  in  the  sum  ;of;  file 
fanndred  dollars,  to  John  McKelway,  of  ihe  city  of  Trenton 
aforesaid,  in  the  snm  of  two  thonsand  dollars,  to  Timothj 
Abbott,  of  the  city  of  Philadelphia,  in:  the  state  of  Penn- 
sylvania, in  the  sum  of  five  hundred  dollars,  to  Nathaniel 
Potts,  of  the  same  place,  in  the  sum  of  one  thousand  dol- 
lars, and  to  Joseph  Trotter,  of  the  same  place,  in  tha  «nm 
of  three  hundred  dollars,  amounting  in  the  whoH  to  the 
sum  of  six  thousand  three  hundred  dollars,  for  money  bor- 
rowed of  them  by  the  said  company  to  aid  in  completing 
their  water  power  at  and  near  the  city  of  Trenton ;  and 
are  desirous  to  secure  to  the  said  several  persons  the  inter- 
est due  and  to  grow  due  to  them,  respectively,  upon  the  said 
several  sums  of  money  aforesBid,  until  the  principal  thereof 
shall  be  fully  paid  and  satisfied,''  did,  in  consideratioa  of 
the  matters  above  set  forth  and  of  the  sum  of  one  dollar  to 
them  paid  by  William  Potts,  of  the  city  of  Trenton  afore- 
said, grant,  assign,  and  set  over  unto  the  said  William  Potts 
the  said  indenture  of  lease  and  all  the  rent  and  sum.  or  sums 
of  money  due  and  to  grow  due  thereon,  as  the  same  shoiUd 
become  due  and  payable ;  to  have  and  to  hold  the  same»  and 
to  collect  and  receive  the  said  r^nts,  and  every  part  ancL 
parcel  thereof  then  due  and  owing  or  which  might  there-^ 
aAer  become  due  and  payable  upon,  and  by  virtue  of 
said  lease ;  in  trust  nevertheless,  in  the  first  place,  for 
payment  of  the  interest  due  and  to  become  due  to  the  8ai( 
Samuel  R.  Hamilton,  Thomas  J.  Stryker,  William  Potts, 
Jasper  S.  Hill,  John  Whittaker,  John  McKelway,  Timotby 
Abbott,  Nathaniel  Potts,  and  Joseph  Trotter,  aforesaid, 
upon  the  said  several  sums  of  money  so  due  to  them  as 
aforesaid,  as  the  same  should  become  due  and  payable;  in 
the  second  place,  to  pay  over  to  the  said  the  Trentoa  Delar 
ware  Falls  Ck)mpany,  and  to  the  treasurer  thereof,  tbe 
balance  of  moneys  which  should  remain  in^  his  hands  firom 
timetotime^  as  the  same  should  be  reeeived  from*  thti  let- 
eees  named  in  the  said  lease,  th^r  heirs,  oxec^tors, 
tpators,i<»  assigns^  after  satisfying  the^intsnat.aa 
nnd'intbe  thirdvplace/  upon  fuU  payment landsatiafiMrtteMf 


1S54 .]       POTTB  V.  DELAWARB  WATBR  TOWEK  CO.  &9& 

the  Baid  sereral  debts  so  doe  as  aforesaid  to  the  parties 
aforesaid,  respectiTuiy,  or  to  tkeir  legal  representatrfeSrl^ 
tke  Mid  tbe  Trenton  Delaware  Falls  Company  or  their  snoees- 
florSy  then  forthwith  to  execute  a  reHunignnent  of  the  said 
deed  or  indentdre  of  lease,  and  aU  therightoi  pawers,  «id 
iatereelB  -  granted  bj  the  said  i»signtiienl  to  the  said' ooiii« 
ptatj  or  their  sncoessors. 

That  Fish  and  Oreen  bonght  the  interest  of  Grant'  and 
Oook;  that  thejoTer  since  have  been  and  now  are  Ja  the 
qweiand  lawful  poesossion,  exercise,  and  enjoyment  of  the 
rights  and  pririleges  demised  in  and  by  the  said  lease;  and 
that  they  have,  from  time  to  time,  since  the  said  first  day  of 
April,  eighteen  hondred  and  thirty-eight,  paid  to  the  said 
William  Potts,  trustee  as  aforesaid,  the  said  annual  rents, 
as  the  same  became  due  and  payable,  up  to  the  first  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
drrt  and  forty-five. 

That  John  McKelway.  one  of  the  persons  named  in  the 
said  deed  of  assignment,  has  received  full  payment  and 
satisfaction  of  his  said  debt,  therein  mentioned,  whereby  all 
his  interest  under  the  eaid  assignment  was  extinguished^  as 
by  an  endorsement  in  writing  upon  the  said  indenture  of 
lease,  signed  by  the  said  John' MoEel way,  will  appear. 

That  tlie  debt  due  from  the  said  the  Trenton  Delaware 
Pills-Company  to  the  said  Nathaniel  Potts,  and  mentioned 
in  the  said  deed  of  assignment,  has  been  assigned  and  trans- 
ferred to  the  said  William  Potts,  named  in  the  said  deed* of 
anignment^  by  virtue  whereof  all  the  interest  of  the  said 
Nathaniel  Potts  in  and  under  the  said  indenture  of  lease, 
and  the  assignment  thereof  as  aforesaid,  passed  to  the  said 
William  Potts. 

That  the  debt  due  from  the  said  the  Trenton  Delaware 
fills  Company  to  the  said  Joseph  Trotter,  and  mentioned 
in  the  said  deed  of  assignment,  was<  by  the*  said  Jeeeph 
IMtter^  assigned  and  transferred  te^  the  salA  TiSRithy  Ab^ 
BMt,  in  the  said  deedof  assigniMfit  naaedj  by*  vfHtte 
««ereoralHhe  iMereM^  Anrsald^JtoeirihTinttlep*  in*  Md 
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under  the  said  indenture  of  lease,  and  the  assigment  thereof, 
as  aforesaid,  passed  to  the  said  Timothy  Abbott. 

That  the  said  Timothy  Abbott  departed  this  life,  having 
first  duly  made  and  executed  his  last  will  and  testament  in 
writing,  and  therein  and  tliereby  appointed  Charles  H.  Ab- 
bott and  George  Abbott  the  executors  thereof;  and  that  the 
said  Charles  II.  Abbott  and  George  Abbott  havo  taken  upon 
themselves  the  burthen  of  the  execution  of  the  said  will. 

That  the  said  the  Trenton  Delaware  Falls  Company, 
having  become  indebted  unto  one  Isaac  Ivins  for  money  bor- 
rowed by  said  company  of  the  said  Isaac  Ivins,  upon  the 
condition  that  a  further  interest  in  the  indenture  of  lease 
hereinbefore  mentioned  should  be  assigned  to  the  said  Wil- 
liam Potts,  to  secure  the  payment  of  the  interest  upon  said 
debt  to  the  said  Isaac  Ivins,  the  president  of  the  said  ttie  Tren- 
ton Delaware  Falls  Company  was,  on  or  about  the  four- 
teenth day  of  September,  eighteen  hundred  and  thirty-eight, 
at  a  meeting  of  the  board  of  managers  of  said  company, 
authorized  to  assign  to  the  said  William  Potts  a  further 
interest  in  the  said  indenture  of  lease,  hereinbefore  men- 
tioned, for  the  benefit  of  the  said  Isaac  Ivins,  to  secure  to 
him  the  interest  on  six  hundred  dollars,  he  having  advanced 
that  sum  for  the  use  of  said  company. 

That  the  said  Isaac  Ivins  received  from  time  to  time 
of  the  said  William  Potts,  trustee  as  aforesaid,  out 
of  the  annual  rents  paid  to  him,  the  interest  ujjon  the  said 
sum  of  six  hundred  dollars  above  mentioned,  and  that  the 
said  Isaac  Ivins  claims  to  have  an  interest  in  and  under  the 
said  indenture  of  lease,  and  the  rents  due  and  to  become 
due  thereon,  to  secure  the  payment  of  the  interest  upon  his 
said  debt. 

That  on  or  about  the  ninth  day  of  June,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-three,  the 
said  the  Trenton  Delaware  Falls  Company,  the  lessors  in 
^e  said  indenture  of  lease  named,  having  become  insolvent, 
James  Ewing,  Philemon  Dickinson,  and  Samuel  S.  Stryker, 
enquires,  were  appointed  by  this  hononyi>le  court  receivers 
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of  the  said  the  Trenton  Delaware  Falls  Company,  with  full 
power  and  authority  to  sell,  convey,  and  dispose  of  the  real 
and  pergonal  estate,  franchises,  and  works  of  the  eaid  com- 
pany. 

That  on  or  about  the  twentieth  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-four, 
the  real  estate,  works,  and  franchises  of  the  said  the  Tren- 
ton Delaware  Falls  Company  were,  by  the  said  receivers, 
sold  at  public  sale  to  the  highest  bidder ;  and  that  after- 
wurds,  to  wit,  on  or  about  the  eighth  day  of  March,  in  the 
year  last  aforesaid,  the  said  receivers  executed  and  de- 
livered to  the  purchaser  or  purchasers  thereof  a  deed  of 
conveyance  for  the  real  estate,  works,  and  franchises  afore- 
said. 

That  under  and  by  virtue  of  an  act  of  the  legislature  of 
the  state  of  New  Jersey  entitled,  "An  act  to  relieve  the 
creditors  of  the  Trenton  Delaware  Falls  Company,"  passed 
the  fifteenth  day  of  February,  eighteen  hundred  and  forty- 
four,  the  purchasers  of  the  real  estate,  franchises,  and  works 
of  the  said  the  Trenton  Delaware  Falls  Company  were 
authorized  to  hold  the  said  real  estate,  works,  and  fran- 
chises in  the  same  manner  that  the  original  stockholders 
held  the  same.  And  in  and  by  the  said  act  it  was  also, 
among  other  things,  enacted  and  provided,  that  after  said 
purchase,  the  said  company  should  be  known  as  "  The  Tren- 
ton Water  Power  Company,"  and  by  that  name  should  sue 
and  be  sued,  and  exercise  all  its  corporate  powers. 

That,  under  the  authority  of  the  act  of  the  legislature 
above  mentioned,  the  Trenton  Water  Power  Company  was 
organized  and  went  into  operation;  and  that  the  said  the 
Trenton  Water  Power  Company  now  hold,  possess,  occupy, 
and  enjoy  the  real  estate,  works,  and  franchises  of  the  said 
tiie  Trenton  Delaware  Falls  Company;  and,  by  reason 
thereof,  claim  to  be  the  landlords  of  complainants  in  the 
place  of  the  said  the  Trenton  Delaware  Falls  Company,  the 
leiBors  named  in  the  said  indenture  of  lease,  and  to  be 
entitled  to  collect  and  receive  the  rents  due  and  to  becoaie 
dne  from  them. 
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That  they  have  been  infonned  :and  beliere  that  Thomas 
J«  Stryker,on6  of  the  persons  mentioned  in  the  said  deed: of 
assignmenti  and  for  whose  benefit  the  same  was  made,  hae 
assigned  and  transferred  all  his  interest  in  and  under  the 
said  indenture  of  lease,  and  the  assignment  thereof  as  afore- 
said, unto  the  s^id  the  Trenton  Water  Power  Company,  or 
to  James  M.  Redmond,  esquire,  the  president  of  the  said 
company,  for  their  use. 

That  the  said  William  Potts,  to  whom  the  said  indenture 
of  lease  was  assigned  in  trust  as  aforesaid,  claims  to  be  enr 
titled,  in  behalf  of  himself  and  of  the  said  Samuel  R.  Ham* 
ilton,  Jasper  S.  Hill,  John  Whittaker,  Isaac  Ivins,  and 
Charles  H.  Abbott  and  George  Abbott,  executors  of  the 
last  will  and  testament  of  the  said  Timothy  Abbott,  de- 
ceased, to  collect  and  receive  the  whole  amount  oi  Uie  an- 
nual rents  due  and  to  become  due  upon  the  said  lease,  uoitil 
they  receive  full  payment  and  satisfaction  of  their  said 
several  debts  above  mentioned ;  and  to  apply  the  said  an- 
nual rents,  when  received,  to  the  payment  of  the  principid 
as  well  as  the  interest  of  their  said  debts,  until  the  aame 
shall  be  fully  paid  and  satisfied. 

That,  on  the  other  hand,  the  said  the  Trenton  Water 
Power  Company  claim  to  be  entitled  to  collect  and  receive 
the  whole  or  a  large  part  of  the  annual  rents  due  and  to  be- 
come due  upon  the  said  lease,  and  insist  that  the  said  cob^- 
pany,  having  purchased  the  real  estate,  works,  and  frandiiseB 
of  the  said  the  Trenton  Delaware  FaUs  Companyr  and  that 
their  right  to  have  and  to  receive  the  rents  due  and  to  be- 
come due  upon  the  said  lease  is  in  no  wise  affected  or  im- 
paired by  the  assignment  of  the  said  indenture  of  lease  to 
the  said  William  Potts,  as  hereinbefore  set  forth,  and  that 
the  said  assignment  is  not  valid  against  or  binding  upon  the 
«aid  the  Trenton  Water  Power  Company,  but  that  Uie  said 
opmpany  are  entitled  to  hold  the  said  lease  free  and  dear 
of  the  said  assignment,  and  to  receive  the  rents  due  and  to 
become  due  thereon,  as  though  said  assignment  had  never 
been  made ;  and  the  said  company  insist,  that  if  the.  said 
assignment  is  at  all  valid  against  and  binding  upon  then, 
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that  then  the  said  William  Potts,  trustee  as  afoi^esaid,  is  en- 
titlddf  ttnder  the  said  assignment,  to  receiye  only  so  much 
(and  no  more)  of  the  said  annual  rents  as  may  be  sti&icieiit 
and  necessary  to  pay  the  interest  upon  the  several  debts 
mentioaed  and  particularly  set  forth  in  the  said  deed  of  as^ 
signment,  and  which  have  not  been  paid  or  satisfied  or  as- 
signed to  the  said'  the  Trenton  Water  Power  Company;  and 
tiiat  the  said  company  are  entitled  to  receive  the  residue  of 
stid  rents,  after  deducting  therefrom  so  much  as  may  be 
necessary  for  the  |>ayment  of  the  interest  aforesaid ;  and 
that  the  said  rents  ought  to  be  apportioned  between  the 
said  William  Potts,  trustee  as  aforesaid,  and  the  said  the 
Trenton  Water  Power  Company ;  and  that  so  much  of  the 
said  rent  as  belongs  to  the  said  company  should  be  paid 
directly  to  the  treasurer  of  said  company,  and  not  to  the 
8iM  William  Potts,  trustee  as  aforesaid. 

That  James  M.  Sedmond,  esquire,  the  president  of  th^ 
said  citmipany,  has  at  sundry  times  informed  complainants, 
or  flc^me  of  them,  of  the  claims  of  the  said  company  to  the 
said  rents,  and  forbid  them  to  pay  the  same  to  the  said 
William  Potts,  trustee  as  aforesaid. 

That  the  said  the  Trenton  Delaware  Falls  Company,  in 
and  by  the  said  indenture  of  lease,  did  covenant  and  agree 
that  ^y  would  at  all  times  maintain  and  repair  their  canal 
or  raceway,  and  the  banks  thereof;  and  if  at  any  time  a 
bretteh  should  happen  to  be  made  throng  any  port  of  the 
eaSd  banks,  they  would  repair  the  same  within  as  short  a 
time  as  the  nature  of  the  case  would  admit,  and  if  not  re- 
paired within  thirty  days,  that  then,  after  the  expiration  of 
the  said  thirty  days,  the  rent  reserved  by  the  said  lease 
riiould  abate  until  the  same  should  be  repaired ;  and  that 
they  would  be  liable  to  no  other  damages  for  any  stoppage 
of  the  water  to  be  occasioned  by  their  widening,  clearing 
oiitj  or  repairing  the  said  tainal  or  raceway,  and  the  worka 
eobneeted  therewith,  except  the  abatement  of  the  rent  after 
tb^  end  of  the  said  thirty  days;  and  if  the  same  should 
filtogether  in  any  one  year  (computing  the  year  from  the 
flfBtday-of  January)  continue  more  than  thirty  days,  that 
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coantj  of  Burlington,  and  state  afpresaid,  in  the  sum  of  five 
hundred  dollars,  to  John  McKelway,  of  die  city  of  Trenton 
aforesaid,  in  the  sum  of  two  thousand  dollars,  to  Timothy 
Abbott,  of  the  city  of  Philadelphia,  in:  the  sUte  of  Penn- 
sylvania, in  the  sum  of  five  hundred  dollars,  to  Kathaniel 
Potts,  of  the  same  place,  in  the  sum  of  one  thousand:  dol- 
lars^ and  to  Joseph  Trotter,  of  the  same  pkice,  in  the  sum 
of  three  hundred  dollars,  amounting  in  the  whole  to  the 
sum  of  six  thousand  three  hundred  dollars^  for  money  bor- 
rowed of  them  by  the  said  company  to  aid  in  completing 
their  water  power  at  and  near  the  city  of  Trenton ;  and 
are  desirous  to  secure  to  the  said  several  persons  the  inter- 
est due  and  to  grow  due  to  them,  respectively,  upon  the  said 
several  sums  of  money  aforesBid,  until  the  principal  thereof 
shall  be  fully  paid  and  satisfied,''  did,  in  consideration  of 
the  matters  above  set  forth  and  of  the  sum  of  one  dollar  to 
them  paid  by  William  Potts,  of  the  city  of  Trenton  afore- 
said, grant,  assign,  and  set  over  unto  the  said  William  Potts 
the  said  indenture  of  lease  and  all  the  rent  and  sum  or  sums 
of  money  due  and  to  grow  due  thereon,  as  the  same  shoold 
become  due  and  payable }  to  have  and  to  hold  the  same»  and 
to  collect  and  receive  the  said  rents,  and  every  part  and 
parcel  thereof  then  due  and  owing  or  which  might  there- 
after become  due  and  payable  upon  and  by  virtue  of  the 
said  lease ;  in  trust  nevertheless,  in  the  first  place,  for  the 
payment  of  the  interest  due  and  to  become  due  to  the  said 
Samuel  R.  Hamilton,  Thomas  J.  Stryker,  William  Potts, 
Jasper  S.  Hill,  John  Whittaker,  John  McKelway,  Timothy 
Abbott,  Nathaniel  Potts,  and  Joseph  Trotter,  aforesaid, 
upon  the  said  several  sums  of  money  so  due  to  them  as 
aforesaid,  as  the  same  should  become  due  and  payable ;  in 
the  gecond  place,  to  pay  over  to  the  said  the  Trenton  Delnr 
ware  Falls  Company,  and  to  the  treasurer  thereof,  ttie 
balance  of  moneys  which  should  remain  in-  his  hands  from 
timetotime^  as  the  same  should  be  received  from-  tbe<  lea- 
eeee  named  in  the  said  lease,  their  heira,  execntors,  udminjg- 
tpator8,<w  ftiBigoa»  after  satisfying  the^^inteffest.aa  afoiMiM; 
nad  in  tiie  third  place,  upon  faH  payment  and  satiaftirtiatt^ 
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the  said  seTcral  debts  so  doe  as  aforesaid  to  the  parties 
aforesaid,  respeetivcij,  or  to  their  legal  representatiTeSrbjr 
the  siM  the  Trenton  Delaware  Falls  Company  or  their  snooes- 
sors,  then  forthwith  to  execute  a  re-assignraent  of  the  said 
deed  or  indenture  of  lease,  and  all  the  rights,  powers,  oftd 
interests  granted  bj  the  said  assignment  to  the  said  oom- 
pany  or  their  successors. 

That  Pish  and  Green  bought  the  interest  of  Grant  and 
Cook;  that  thej  ever  since  have  been  and  now  are  in  the 
quiet  and  lawful  possession,  exercise,  and  enjoyment  of  the 
rights  and  privileges  demised  in  and  by  the  said  lease ;  and 
that  they  have,  from  time  to  time,  since  the  said  first  day  of 
April,  eighteen  hundred  and  thirty-eight,  paid  to  the  said 
William  Potts,  trustee  as  aforesaid,  the  said  annual  rents, 
as  the  same  became  due  and  payable,  up  to  the  first  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty-five. 

That  John  McKelway.  one  of  the  persons  named  in  the 
said  deed  of  assignment,  has  received  full  payment  and 
satisfaction  of  his  said  debt,  therein  mentioned,  whereby  all 
his  interest  under  the  said  assignment  was  extinguished ^  as 
by  an  endorsement  in  writing  upon  the  said  indenture  of 
lease,  signed  by  the  said  John  McEelway,  will  appear. 

That  the  debt  due  from  the  said  the  Trenton  Delaware 
Falls  Company  to  the  said  Nathaniel  Potts,  and  mentioned 
in  the  said  deed  of  assignment,  has  been  assigned  and  trans- 
ferred to  the  said  William  Potts,  named  in  the  said  deed' of 
assignment,  by  virtue  whereof  all  the  interest  of  the  said 
Nathaniel  Potts  in  and  under  the  said  indenture  of  lease, 
and  the  assignment  thereof  as  aforesaid,  passed  to  the  said 
William  Potts. 

That  the  debt  due  from  the  said  the  Trenton  Delaware 
Fidls  Company  to  the  said  Joseph  Trotter;  and  mentioned 
id  the  said  deed  of  assignment,  waS}  by  f^  said  Joseph 
IVotter,  assigned  and  transferred  to  the  said  Timothy  Ab^ 
Bott,  in  the  said  deed  of  assignttent  named;  by  virtue 
i»kereof  all  the  inteteir^^  the  said' JiMeplh'nhstter  iir'iad 
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under  the  said  indenture  of  lease,  and  the  assigment  thereof, 
as  aforesaid,  passed  to  the  said  Timothy  Abbott. 

That  the  said  Timothy  Abbott  departed  this  life,  having 
first  duly  made  and  executed  his  last  will  and  testament  in 
writing,  and  therein  and  thereby  appointed  Charles  H.  Ab- 
bott and  George  Abbott  the  executors  thereof;  and  that  the 
said  Charles  H.  Abbott  and  George  Abbott  havo  taken  upon 
themselves  the  burthen  of  the  execution  of  the  said  will. 

That  the  said  the  Trenton  Delaware  Falls  Company, 
having  become  indebted  unto  one  Isaac  Ivins  for  money  bor- 
rowed by  said  company  of  the  said  Isaac  Ivins,  upon  the 
condition  that  a  further  interest  in  the  indenture  of  lease 
hereinbefore  mentioned  should  be  assigned  to  the  said  Wil- 
liam Potts,  to  secure  the  payment  of  the  interest  upon  said 
debt  to  the  said  Isaac  Ivins,  the  president  of  the  said  the  Tren- 
ton Delaware  Falls  Company  was,  on  or  about  the  four- 
teenth day  of  September,  eighteen  hundred  and  thirty-eight, 
at  a  meeting  of  the  board  of  managers  of  said  company, 
authorized  to  assign  to  the  said  William  Potts  a  further 
interest  in  the  said  indenture  of  lease,  hereinbefore  men- 
tioned, for  the  benefit  of  the  said  Isaac  Ivins,  to  secure  to 
him  the  interest  on  six  hundred  dollars,  he  having  advanced 
that  sum  for  the  use  of  said  company. 

That  the  said  Isaac  Ivins  received  from  time  to  time 
of  the  said  William  Potts,  trustee  as  aforesaid,  out 
of  the  annual  rents  paid  to  him,  the  interest  upon  the  said 
sum  of  six  hundred  dollars  above  mentioned,  and  that  the 
said  Isaac  Ivins  claims  to  have  an  interest  in  and  under  the 
said  indenture  of  lease,  and  the  rents  due  and  to  become 
due  thereon,  to  secure  the  payment  of  the  interest  upon  his 
said  debt. 

That  on  or  about  the  ninth  day  of  June,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-three,  the 
said  the  Trenton  Delaware  Falls  Company,  the  lessors  in 
the  said  indenture  of  lease  named,  having  become  insolvent, 
James  Ewing,  Philemon  Dickinson,  and  Samuel  S.  Stryker, 
enquires,  wereappointed  by  this  honorable  court  reoeivers 
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of  the  said  the  Trenton  Delaware  Falls  Company,  with  full 
power  and  authority  to  sell,  convey,  and  dispose  of  the  real 
and  pergonal  estate,  franchises,  and  works  of  the  said  com- 
pany. 

That  on  or  about  the  twentieth  day  of  February,  in  the 
year  of  our  Lord  one  thousai^id  eight  hundred  and  forty-four, 
the  real  estate,  works,  and  franchises  of  the  said  the  Tren- 
ton Delaware  Falls  Company  were,  by  the  said  receivers, 
sold  at  public  sale  to  the  highest  bidder ;  and  that  after- 
wards, to  wit,  on  or  about  the  eighth  day  of  March,  in  the 
year  last  aforesaid,  the  said  receivers  executed  and  de- 
livered to  the  purchaser  or  purchasers  thereof  a  deed  of 
conveyance  for  the  real  estate,  works,  and  franchises  afbre- 
said. 

That  under  and  by  virtue  of  an  act  of  the  legislature  of 
the  state  of  New  Jersey  entitled,  *'An  act  to  relieve  the 
ci-editors  of  the  Trenton  Delaware  Falls  Company,"  passed 
the  fifteenth  day  of  February,  eighteen  hundred  and  forty- 
four,  the  purchasers  of  the  real  estate,  franchises,  and  works 
of  the  said  the  Trenton  Delaware  Falls  Company  were 
authorized  to  hold  the  said  real  estate,  works,  and  fran- 
chises in  the  same  manner  that  the  original  stockholders 
held  the  same.  And  in  and  by  the  said  act  it  was  also, 
among  other  things,  enacted  and  provided,  that  after  said 
purchase,  the  said  company  should  be  known  as  "  The  Tren- 
ton Water  Power  Company,"  and  by  that  name  should  sue 
and  be  sued,  and  exercise  all  its  corporate  powers. 

That,  under  the  authority  of  the  act  of  the  legislature 
above  mentioned,  the  Trenton  Water  Power  Company  was 
organized  and  went  into  operation;  and  that  the  said  the 
Trenton  Water  Power  Company  now  hold,  possess,  occupy, 
and  enjoy  the  real  estate,  works,  and  franchises  of  the  said 
the  Trenton  Delaware  Falls  Company;  and,  by  reason 
thereof,  claim  to  be  the  landlords  of  complainants  in  the 
place  of  the  said  the  Trenton  Delaware  Falls  Company,  the 
lessors  named  in  the  said  indenture  of  lease,  and  to  be 
entitled  to  collect  and  receive  the  rents  due  and  to  becoaie 
doe  from  them. 
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That  they  have  been  inforined  :and  beliere  that  Tbomts 
X.Stryker,  one  of  the  persons  mentioned  in  the  said  deed  of 
assignmenti  and  for  whose  benefit  the  same  was  made,  baa 
assigned  and  transferred  all  his  interest  in  and  under  the 
said  indenture  of  lease,  and  the  assignment  thereof  as  afore- 
said, unto  the  s^id  the  Trenton  Water  Power  Company^  or 
to  James  M.  Redmond,  esquke,  the  president  of  the  said 
company,  for  their  use. 

That  the  said  William  Potts,  to  whom  the  said  indenture 
of  lease  was  assigned  in  trust  as  aforesaid,  claims  to  be  ear 
titled,  in  behalf  of  himself  and  of  the  said  Samuel  R.  Ham- 
ilton, Jasper  S.  Hill,  John  Whittaker,  Isaac  Ivins,  and 
Charles  H.  Abbott  and  George  Abbott,  executors  of  the 
last  will  and  testament  of  the  said  Timothy  Abbott,  de* 
ceased,  to  collect  and  receive  the  wliole  amount  oi  Uie  an- 
nual rents  due  and  to  become  due  upon  the  said  lease,  until 
they  receive  full  payment  and  satisfaction  of  their  said 
several  debts  above  mentioned ;  and  to  apply  the  said  an- 
nual rents,  when  received,  to  the  payment  of  the  principal 
OS  well  as  the  interest  of  their  said  debts,  until  the  same 
shall  be  fully  paid  and  satisfied. 

That,  on  the  other  hand,  the  said  the  Trenton  Water 
Power  Company  claim  to  be  entitled  to  collect  and  receive 
the  whole  or  a  large  part  of  the  annual  rents  due  and  to  be- 
come due  upon  the  said  lease,  and  insist  that  the  said  com- 
pany, having  purchased  the  real  estate,  works,  and  franehisee 
of  the  said  the  Trenton  Delaware  Falls  Company,  and  that 
their  right  to  have  and  to  receive  the  rents  due  and  to  be- 
come due  upon  the  said  lease  is  in  no  wise  affected  or  im- 
paired by  the  assignment  of  the  said  indenture  of  lease  to 
the  said  William  Potts,  as  hereinbefore  set  forth,  and  that 
the  said  assignment  is  not  valid  against  or  binding  upon  the 
«aid  the  Trenton  Water  Power  Company,  but  that  the  aaid 
company  are  entitled  to  hold  the  said  lease  free  and  clear 
of  the  said  assignment,  and  to  receive  the  rents  due  and  to 
become  due  thereon,  as  though  said  assignment  had  never 
been  made ;  and  the  said  company  insist,  that  if  the.  aaid 
assignment  is  at  all  valid  against  and  binding  upon 
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that  ihen  the  said  William  Potts,  trustee  as  afbi^esaid,  is  en- 
titled^ mider  the  said  assignment,  to  receive  only  so  much 
(and  no  more)  of  the  said  annual  rents  as  may  be  suflicieiit 
aod^  necessary  to  pay  the  interest  npon  the  several  debts 
mentioned  and  particularly  set  forth  in  the  said  deed  of  aB> 
signment,  and  which  have  not  been  paid  or  satisfied  or  as- 
signed to  the  said  the  Trenton  Water  Power  Company;  and 
that  the  said  company  are  entitled  to  receive  the  residue  of 
said  rents,  after  deducting  therefrom  so  much  as  may  be 
necessary  for  the  payment  of  the  interest  aforesaid;  and 
that  the  said  rents  ought  to  be  apportioned  between  the 
said  William  Potts,  trustee  as  aforesaid,  and  the  said  the 
Trenton  Water  Power  Company ;  and  that  so  much  of  the 
said  rent  as  belongs  to  the  said  company  should  be  paid 
directly  to  the  treasurer  of  said  company,  and  not  to  the 
said  William  Potts,  trustee  as  aforesaid. 

That  James  M.  Redmond,  esquire,  the  president  of  th^ 
said  company,  has  at  sundry  times  informed  complainants, 
or  some  of  them,  of  the  claims  of  the  said  company  to  the 
said  rents,  and  forbid  them  to  pay  the  same  to  the  said 
William  Potts,  trustee  as  aforesaid. 

That  the  said  the  Trenton  Delaware  Falls  Company,  in 
and  by  the  said  indenture  of  lease,  did  covenant  and  agree 
that  they  would  at  all  times  maintain  and  repair  their  canal 
or  raceway,  and  the  banks  thereof;  and  if  at  any  time  a 
breach  should  happen  to  be  made  through  any  part  of  the 
said  banks,  they  would  repair  the  same  within  as  short  a 
time  as  the  nature  of  the  case  would  admit,  and  if  not  re- 
paired within  thirty  days,  that  then,  after  the  expiration  of 
the  said  thirty  days,  the  rent  reserved  by  the  said  lease 
riiould  abate  until  the  same  should  be  repaired ;  and  that 
they  would  be  liable  to  no  other  damages  for  any  stoppage 
of  the  water  to  be  occasioned  by  their  widening,  clearing 
ouft,  or  repairing  the  said  canal  or  raceway,  and  the  works 
ootmeoted  therewith,  except  the  abatement  of  the  rent  after 
^bib  end  of  the  said  thirty  days ;  and  if  the  same  should 
altogether  in  any  one  year  (computing  the  year  from  the 
flnt  day  of  January)  continue  more  than  thirty  days,  that 
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there  should  be  an  abatement  of  rent  in  like  manner  as  if 
the  said  thirty  days  had  been  at  one  time  or  in  immediate 
sneeession. 

That  during  the  summer  of  eighteen  hundred  and  fortjr- 
five,  the  Trenton  Water  Power  Company  were  engaged 
about  three  months  in  widening,  clearing  out,  and  repairing 
the  raceway  of  the  said  company,  and  the  works  connected 
therewith,  and  that  during  the  whole  space  of  three  oaonths 
aforesaid  the  water  in  said  raceway  was  stopped  and  cut  off. 

That  they  have  paid  the  rent  reserved  npon  the  said  lease 
up  to  the  first  day  of  January,  eighteen  hundred  and  forty- 
five,  as  hereinbefore  mentioned ;  but  that  no  part  of  the 
rent  from  the  said  first  day  of  January  to  the  first  day  of 
July,  eighteen  hundred  and  forty-six,  being  one  and  a  half 
years,  or  six  quarters'  rent  upon  the  said  lease,  has  been 
paid  by  them ;  and  that  the  said  six  quarters'  rent,  amount- 
ing to  seven  hundred  and  fifty  dollars,  after  deducting  there- 
from the  said  sum  of  eighty-three  dollars  and  thirty-three 
cents,  for  the  abatement  of  the  rent  according  to  the  terms 
of  the  said  lease,  is  now  due  and  owing  from  complainants 
upon  the  said  lease,  and  they  are  and  at  all  times  have 
been  ready  and  willing  to  pay  the  same  to  whomsoever 
shall  appear  to  be  entitled  thereto,  and  were  in  hopes  thej 
should  not  have  been  harrassed  with  any  legal  proceedings 
in  order  to  compel  the  payment  of  such  rent;  and  that  the 
said  parties  would  have  settled  their  disputes  and  adjusted 
their  claims  among  themselves,  as  in  justice  and  equity  they 
ought  to  have  done,  but  that  the  said  William  Potts,  trustee 
as  aforesaid,  in  behalf  of  himself  and  the  said  Samuel  R. 
Hamilton,  Jasper  S.  Hill,  John  Whittaker,  Isaac  Ivins,  and 
Charles  H.  Abbott  and  George  Abbott,  executors  as  afore- 
said, threaten  and  intend  to  proceed  at  law  against  them ; 
and  refuse  to  consent,  although  requested  so  to  do,  that 
complainants  should  pay  the  same  to  the  said  William  PotiSi 
trustee  as  aforesaid,  and  insist  that  they  should  pay  the 
said  rent,  or  a  large  part  thereof,  to  the  treasurer  of  the  said 
company;  and,  by  reason  that  the  defendants  persist  in 
their  adverse  claims  before  mentioned,  complainanti  are 
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unable  to  aseertain  with  certainty  to  which  of  tjo  said 
parties  tke  eaid  rents  do  jnstly  and  of  right  belong,  and 
are  adnojod  that  they  cannot  with  safety  pay  the  par.c  to 
aiiy-  of  the  defendants,  but  that  the  said  parties  ought  to 
interplead  together  touching  their  rights  to  the  .'^aid  rent, 
10  order  that  complainants  may  know  to  whom  the  same 
ought  to  be  paid ;  and  that  the  said  defendants  ocgLt  to  be 
restrained,  by  the  order  and  injunction  of  this  honorable 
cotirt,  from  prosecuting  or  commencing  any  action  or  actions 
at  law  against  complainants  for  or  in  respect  of  tho  matters 
aforesaid. 

The  Trenton  Water  Power  Company  by  their  tmswer, 
admit  that  tho  Trenton  Delaware  Falls  Company  were  in- 
corporated at  the  time,  in  the  manner,  and  for  tho  i.urposo, 
and  that  they  were  organized  and  went  iJito  operation,  as 
ic  the  complainants'  bill  of  interpleader  is  stfi'oJ  nnd  set 
forth. 

That  the  said  the  Trenton  Delaware  Falls  Coiiipauy  made 
and  executed  to  Benjamin  Fish,  Charles  G.  Green,  William 
Grant,  and  William  G.  Cook  such  lease,  about  the  time  for 
that  purpose  in  tho  said  bill  of  interpleader  mentioned,  as 
is  therein  alleged,  and  upon  the  annual  rent,  and  payable 
in  such  manner  as  in  said  bill  mentioned. 

That  the  said  the  Trenton  Delaware  Fuls  Company  did 
assign  the  said  lease  to  the  said  Willinm  Potts  In  trust, 
in  the  first  place,  to  secure  the  payment  of  tho  interest 
due  and  growing  due  to  certain  creditors  of  the  said 
company;  in  the  second  place,  to  pay  over  to  the  ?c*d  the 
Trenton  Delaware  Falls  Company  tho  balance  of  money 
whieh  should  remain  in  his  hands  fr*'  m  time  to  time,  as  the 
same  should  be  received  from  the  said  lessees,  after  satisfy- 
ing the  interest  aforesaid ;  and  in  the  third  place,  upon  full 
satisnu^tion  of  the  said  several  debts  so  due  to  the  parties, 
theft  forthwith  to  execute  a  re-assignment  of  tho  said  lease 
to  the  said  company :  but  as  to  the  date  or  more  particular 
temuof  the  said  assignment,  or  the  amount  of  the  debts 
ike  interest  upon  which  it  was  intended  to  secure,  or  who 
"wers  i&en  or  are  now  the  holders  of  said  clairnR.  or  what 
38 
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pile*,  theieof  ai-c  still  unpaid,   they  have  no  certain  know-  j 
lodge,  and  cannot  state,  as  to  their  belief  or  otherwise, 
oxoept  that  they  have  understood  and  believe  it  to  be  true,  . 
as  otated  in  the  complainants'  bill,  that  John  McKclway  waa- 
one  of  the  persons  named  in  the  said  assignment,  and  that 
he  has  received  full  payment  and  satisfaction  of  his  debts 
theroiii  mentioned  ;  and  that  Thomas  J.  Stryker  was  another 
of  the  persons  mentioned  iu  said  assignment,  and  that  he 
Kas  assigned  and  transferred  all  his  interest  in  and  under 
the  said  assignment  to  these  defendants. 

The/  admit  it  to  be  true,  as  stated  in  the  complainants' 
hll],  tiidt  William  Gmnt  and  William  G.  Cook,  two  of  the 
original  lessees  in  the  said  lease,  on  or  about  the  time  for 
tha:  purpose  stated  in  said  bill,  sold  and  transferred  their 
inierost  in  said  lease  to  Beiyamin  Fish  and  Charles  G. 
Greo:i>  and  that  the  said  Benjamin  Fish  and  Charles  Q. 
Oreon  sold  and  transferred  an  interest  therein  to  George 
S.  Green,  and  that  the  said  Benjamin  Fish,  Charles  O. 
Grci;:),  and  George  S.  Green  have  ever  since  been  and  now 
aro  Jri  the  quiet  and  lawful  possession,  exercise,  and  enjoy- 
liio.?!,  of  the  rights  and  privilege?  demised  in  and  by  the 
haid  ;oase ;  but  are  ignorant  as  to  the  precise  amount  of 
roni  oaid  by  them  upon  the  said  lease,  or  to  what  time  the 
samo  has  been  paid  up,  and  cannot  state,  as  to  their  belief 
or  o:ho.'\vise,  but  leave  the  same  to  be  proved  as  the  court  . 
may  diroct. 

They  «jeither  admit  nor  deny  that  the  said  the  Trenton 
Delaw^-vj  Falls  Company  became  indebted  to  Isaac  Ivins» 
and  tlii::  the  president  of  said  company  was  authorized  to 
assigri  to  the  said  William  Potts  a  further  interest  in  tha 
said  lcr.se  for  the  benefit  of  the  said  Isaac  Ivins,  to  secure 
to  kiii.  the  interest  on  six  hundred  dollars,  nor  do  thej 
know  whether  any  such  assignment  was  ever  in  fact  made, 
or  whether  said  Ivins  has  received  any,  or  if  any  what  par^  ^ 
of  uo  interest  above  mentioned  from   the  said   William. - 
l*.>tt:j ;  Out  they  believe  that  said  Ivins  does  claim  to  have  laT 
Ii/T'?/jf *.  in  said  le-'x^e  and  the  rent  due  and  to  beopme  dnei  ' 


»  « 
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to  secure  the  interest  upon  some  debt  alleged  by  him  to  be 
due  him  from  said  company. 

They  admit  that,  about  the  time  in  said  bill  for  that  pur- 
pose mentioned,  the  said  the  Trenton  Delaware  Falls  Com- 
pany having  become  insolvent,  James  Ewing,  Philemon 
Dickinson,  and  Samuel  S.  Stryker,  esquires,  were  appointed 
receivers  of  said  company  by  this  honorable  court,  with  full 
power  and  authority  to  sell,  convey,  and  dispose  of  the  real 
and  personal  estate,  franchises,  and  Forks  of  the  said  com- 
pany, as  in  and  by  the  bill  is  stated. 

They  further  say,  that  at  the  time  of  the  appointment  of 
the  said  receivers,  the  said  the  Trenton  Delaware  Falls 
Company  were  indebted  to  sundry  persons  in  an  amount 
greatly  exceeding  the  value  of  their  real  and  personal 
estate,  franchises,  and  works,  to  wit,  in  the  sum  of  more 
than  one  hundred  thousand  dollars;  that  one  Robert  McCall 
held  a  mortgage,  duly  acknowledged  and  recorded,  upon  a 
large  part  of  the  real  estate  of  said  company,  to  secure  the 
sum  of  three  thousand  three  hundred  dollars,  being  part  of 
the  purchase  money  of  said  real  estate ;  that  the  Trenton 
Banking  Company  held  a  mortgage,  duly  acknowledged  and 
recorded,  upon  all  the  lands  and  raceway  of  said  company, 
dated  the  second  day  of  April,  eighteen  hundred  and  thirty- 
three,  to  secure  the  sum  of  four  thousand  dollars,  and 
another  mortgage,  also  duly  acknowledged  and  recorded, 
on  the  same,  of  the  same  date,  to  secure  the  further  sum  of 
six  thousand  seven  hundred  dollars ;  and  that  the  said  the 
Trenton  Banking  Company  had  also  a  judgment  against  the 
said  the  Trenton  Delaware  Falls  Company  recorded  in  the 
supreme  court  of  judicature  of  this  state  on  the  twenty- 
second  day  of  May,  eighteen  hundred  and  thirty-four,  for 
the  sum  of  six  thousand  two  hundred  and  thirty-seven  dol- 
lars and  fifty-seven  cents,  which  was  a  lien  on  all  the  real 
and  personal  property  of  said  company ;  that  Thomas  Cad- 
walader  and  others  had  a  mortgage,  duly  acknowledged 
and  recorded,  upon  all  the  real  estate  of  the  company  north 
^f  the  Assanpink  creek,  bearing  date  the  twenty-third  daj 
^f  Hay,  eighteen  hundred  and  thirty-four,  to  secure  the 
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8am  of  fifteen  thousand  four  hundred  and  ninety-one  dol- 
lars and  fortj-seven  cents;  upon  all  which  said  seyerlJ. 
mortgi^es  and  judgment  a  very  large  amount  of  inter^' 
had  accrued,  and  which  were  existing  liens  at  the  time  of 
the  alleged  assignment  of  the  said  lease  of  the  oomplainanttf, 
to.  ihe  said  William  Potts,  trustee  as  aforesaid,  on  the  real 
estate,  raceway,  and  property  of  the  said  company. 

That  subsequent  to  the  date  of  the  alleged  assignment  of 
the  said  lease,  the  said  the  Trenton  Delaware  Falls  Com- 
pany, to  wit,  on  the  second  day  of  June,  eighteen  hundred 
a^d  thirty-six,  made  and  executed  a  mortgage  to  Benjamin 
Fish  and  others  to  secure  the  sum  of  nine  thousand  two 
hundred  and  twenty-seven  dollars  and  ninety-seven  cents, 
which  was  also  duly  acknowledged  and  recorded,  and  em- 
braced a  large  portion  of  the  real  estate,  including  the 
raceway  of  the  said  company ;  that,  on  the  fourth  day  of 
the  same  month  and  year  last  aforesaid,  the  said  company 
made  and  executed  a  mortgage  to  Armitage  Green  and 
others  to  secure  the  sum  of  seven  thousand  three  hundred 
and  ninety-five  dollars  and  forty-fivo  cents,  which  was  also 
duly  acknowledged  and  recorded,  and  embraced  the  same 
property  of  the  said  company  covered  by  the  mortgage  of 
Benjamin  Fish  and  others ;  that,  on  the  third  day  of  June, 
eighteen  hundred  and  thirty-seven,  the  said  company  made  . 
and  executed  a  mortgage  to  Samuel  S.  Stryker,  trustee,  &c.> 
to  secure  the  sum  of  ten  thousand  dollars  on  all  the  real 
estate  of  the  said  company,  which  was  also  duly  acknow- 
ledged and  recorded;    and  that,  on   the  twenty-first  day 
of  February,  eighteen  hundred  and  forty-three,  the  said 
Samuel  S.  Stryker  entered  up  judgment  on  the  bond  accoin- 
panying  said  mortgage,  in  the  inferior  court  of  conimon 
pleas  in  and  for  the  county  of  Mercer,  for  the  sum  of  seven 
thousand  nine  hundred  and  thirty-five  dollars  and  thirtj 
cents,  being  the  amount  then  due  on  the  said  bond :  that» 
on  the   twenty-third  day  of  Febi-uary,  eighteen  hundred/ 
and  forty-three,  the  said  company  made  and  executed  a. 
mortgage  to  Richard  J.  Bond  on  all  the  i*eal  estate  of  tl^. 
said  company,  to  secure  the  sum  of  twenty  thousand  foy. 
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linndred  and  fifty  dollars  and  seven tj- four  cents,  which 
mortgage  was  duly  acknowledged  and  recorded ;  thatp  on 
ihe  twenty-eighth  day  of  February,  eighteen  hundred  aad 
forty-three,  three  several  judgments  were  obtained  against 
ihe  said  company,  in  the  supreme  court  of  judicature  of  this 
state— one  in  favor  of  Peter  T.  Smith,  for  the  sum  of  three 
thousand  nine  hundred  and  thirteen  dollars  and  three  ceiits, 
one  in  favor  of  Patrick  Mahan,  for  the  sum  of  four  hundred 
and  seventy-eight  dollars,  and  one  in  favor  of  Andrew  Car- 
rigan,  for  the  sum  of  two  thousand  seven  hundred  and 
eighty  dollars. 

That  all  the  hereinbefore  mentioned  mortgages  and 
Judgments  were  existing  liens  upon  the  real  estate  of  said 
oompany  at  the  time  of  the  appointment  of  the  receivers  as 
aforesaid ;  that  large  arrearages  of  interest  had  accrued 
upon  them,  and  that,  independent  of  the  simple  contract 
debts  not  secured  by  mortgages  or  judgment  liens,  they 
amounted  to  a  sum  greatly  beyond  the  real  value  of  all  tie 
estate  and  property  of  said  company. 

That  the  receivers,  so  appointed  as  aforesaid  by  this  hon- 
orable court,  having  reported  to  this  court  that  it  was 
necessary  that  the  real  estate,  corporate  rights,  and  other 
property  of  the  said  company  should  be  sold,  and  the  pro- 
ceeds applied  to  pay  the  debts  of  said  company,  an  order  or 
decree  was  made  by  the  chancellor,  on  the  seventh  day  of 
November,  eighteen  hundred  and  forty-three,  directing  the 
said  receivers  to  proceed  and  make  sale  according  to  law  of 
all  and  singular  the  lands,  tenements,  hereditaments,  and 
real  estate  of  the  said  company,  and  all  the  chartered  rights, 
privileges,  and  franchises  belonging  to  them  and  appertain- 
ing to  their  raceways,  and  all  the  right,  title,  and  interest 
of  said  company  of,  in,  and  to  the  same ;  and  the  said  re- 
■ceivers  having  represented  to  the  legislature  of  this  state 
^t  the  property  of  the  said'^the  Trenton  Delaware  Falls 
tiompany  was  encnmbered  for  more  than  it  would  bring  at 
'b^blic  sale,  that  it  was  doubtful  whether  the  same  could  1)6 
'  (Jj|Ad  intho^^^^  aid,  and  that  the  interests  ofj&e 

'  •ereSi tore  of  said  (^mpahy  would  be- pro  by  a  iM'id^ 
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such  real  esiatc.  franchises,  and  works,  clear  of  all  encn^* 
brance,  the  said  legislature,  on  the  fifteenth  day  of  Febru- 
ary, eighteen  hundred  and  fortj-four,  passed  the  act,  re- 
ferred to  in  the  complainants*  bill,  entitled  ''An  act  to 
relioTe  the  creditors  of  the  Trenton  Delaware  Falls  Com- 
pany," in  and  by  which  act  the  said  receivers  were  not  only 
authorized  to  sell  the  real  estate,  franchises,  and  works  of 
the  said  company  at  public  sale  to  the  highest  bidder,  but 
were  authorized  to  sell  the  same  free  and  clear  of  all  en- 
cumbrance, and  to  make  to  the  purchaser  thereof  as  good 
and  suflScient  a  title  in  law  as  the  said  company  had  in  said 
real  estate,  franchises,  and  works,  free  and  clear  of  all 
mortgages,  judgments,  or  other  liens  whatever,  the  par- 
chasers  to  hold  the  said  works,  franchises,  and  real  estate  as 
a  joint  stock  company,  in  the  same  manner  as  the  original 
stockholders  held  the  same ;  that,  after  said  purchase,  tlie 
said  company  should  be  known  as  "  The  Trenton  Water 
Power  Company,*'  and  by  that  name  might  sue  and  be  suod^ 
have  a  common  seal,  and  exercise  all  its  corporate  powers ; 
but  that  nothing  in  said  act  should  be  construed  to  affect  the 
rights  of  the  several  creditors  of  the  said  the  Trenton  Dela- 
ware Falls  Company  to  receive  their  distributive  share  of 
the  proceeds  of  the  said  sale  according  to  law,  or  to  invali- 
date any  existing  lease  made  by  said  company,  or  assign- 
ment thereof,  as  by  the  said  act  of  the  legislature,  now  in 
the  possession  of  these  defendants,  reference  being  there- 
unto had,  will  appear. 

They  admit,  that  on  or  about  the  twentieth  day  of  Febru- 
ary, in  the  year  of  our  Lord  eiffhteen  hundred  and  forty- 
four,  the  said  receivers  did  sell  all  the  real  estate,  works,, 
and  franchises  of  the  said  the  Trenton  Delaware  Falls  Com- 
pany, as  stated  in  said  bill,  and  executed  and  delivered  to- 
the  purchaser  thereof  a  deed  of  conveyance  for  the  same ; 
and  that  the  purchaser,  in  pursuance  of  the  act  of  the  legis- 
lature hereinbefore  mentioned,  organized  himself  and  hia 
associates  in  said  purchase  into  a  corporation,  by  the  name 
of  **  The  Trenton  Water  Power  Company ;  "  and  that  they 
are  the  same  company,  and  now  hold,  possess,  occupy^  and 
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enjoy  the  said  estate,  works,  and  franchises  of  the  iiwki  the 
Trenton  Delaware  Palls  Company,  and  claim  to  be  (ho  land- 
lords of  the  said  complainants,  in  place  of  the  .srid  the 
Trenton  Delaware  Falls  Company,  and  to  be  entitled  to  col- 
lect and  receive  the  rents  due  and  to  boeonio  dnc  frc.*u  the 
complainants  upon  the  said  lease. 

That  the  said  receivers  sold  the  said  real  eshitc,  works, 
and  franchises  of  the  said  the  Trenton  Delaware  Fftlls  Com- 
pany free  and  clear  of  all  mortgages,  judgment?,  a.  other 
liens  whatever,  as  they  were  directed  and  authorized  to  do  : 
that  said  sale  was  confirmed  by  this  honorable  coc.-r,  and 
the  deed  therefor,  conveying  said  property  as  afore.sofd.  was 
made  by  order  of  the  court,  and  the  purchase  money  paid 
over  to  said  receivers  on  delivery  of  said  deed,  and  tl  at,  by 
the  express  terms  of  said  deed  and  the  said  act  of  tr.o  legis- 
lature aforesaid,  these  defendants  hold  the  said  property 
free  and  clear  of  all  encumbrances  created  by  the  r^r/:d  the 
Trenton  Delaware  Falls  Company,  and  subject  only  to  the 
right,  as  they  humbly  submit,  of  the  lessees  of  the  Trenton 
Delaware  Falls  Company  and  the  assignees  of  sucl  lessees 
to  draw  water  from  the  raceways  of  these  dofcndfsrits,  in 
the  manner  prescribed  by  their  leases,  upon  their  raying 
the  rents  and  performing  the  duties  reserved  tl  r'?oin  to 
these  defendants. 

That  they  have  understood  and  believe,  and  i.^>\-cfo.vf 
admit,  that  the  said  William  Potts  claims,  in  behalf  oi*  Iiim- 
»elf  and  his  cestui  que.  trusts,  to  be  entitled  to  collect  and 
receive  the  whole  amount  of  the  annual  rents  due  u'td  to 
become  due  upon  the  said  complainants'  said  lea^^  until 
they  receive  full  payment  and  satisfaction  of  their  dclts,  as 
mentioned  in  said  bill ;  but  humbly  insist  that  the  r.^fd  Wil- 
liam Potts,  as  trustee  as  aforesaid,  is  not  entitled  to  if^ceivo 
the  said  rents,  or  any  part  thereof;  and  they  adrii't  that 
they  claim  to  be  entitled  to  said  rents  which  have  r  ccnied 
fiince  the  day  of  the  date  of  their  purchase  aforeria:d.  rnd 
have  given  notice  to  the  complainants  of  their  said  daim, 

*  and  requested  them  not  to  pay  over  the  said  rents,  or  any 

*  'part  thereof,  to  the  said  William  Potts,  trustee  as  aforrsaid. 
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i  ..oy  iurtlicr  ^aj,  ihat  tlie  whole  real  estate  and  propecty 
o.  iht.  s^d  the  Treiiion  Delaware  Falls  Company  was  en- 
cuiflocr-.J  with  mortgage  and  judgment  liens,  as  hereia 
before  sULied,  at  the  time  they  made  the  said  assignment x>f 
the  ooLiplai:iaiiis'  lease  to  the  said  William  Potts,  as  afore- 
said, uj  ;;a  amount  which,  with  the  interest  and  cost  accrued 
therooT.,  has  exhausted  the  whole  of  the  purchase  money, 
beiiig  fifty  thousand  dollars,  paid  for  said  real  estate  i^d 
pnjitcrly  at  the  receivers'  sale,  and  that  said  company,  after 
the  dut'j  of  the  assignment  aforesaid,  encumbered  their  real 
Cz::.U2  ii:i  1  property  to  a  very  large  additional  amount,  by 
giving  oilier  mortgages  and  contracting  debts  upon  wi^di 
uilioi  j:;dgiQents  were  obtained  against  them,  none  of  wh^ 
-eni;uiaf^r'\nccri  so  subsequently  contracted  have  ever  been 
paid,  OAtopt  some  portion  of  the  judgment  of  Peter  T. 
Sniiili  j  and  that  it  was  in  consequence  of  the  existence  of 
thcso  livr^^e  encumbrances,  greatly  exceeding  the  value  of 
the  v/jPh,  that  the  legislature,  upon  the  representations  of 
the  receivers,  passed  the  act  authorizing  the  sale  to  be  made 
free  d.\i  clear  of  all  encumbrances  whatever;  and  they 
rcspecu  .illy  submit  that  the  reservation  in  the  said  act  of 
the  legislature,  hereinbefore  mentioned  in  favor  of  the 
leaser  of  the  company,  and  the  assignment  thereof,  was  not 
inteude'l  to  set  up  the  said  assignment  to  the  said  William 
Potts,  trustee  as  aforesaid,  of  the  lease  made  to  tiie  com- 
plainar.u>,  as  an  encambrance  upon  said  real  estate  aad 
property  ;)rior  to  all  the  legal  encumbrances  existing  upon 
the  s.ihao,  and  that  the  legislature  had  no  constitutional 
right  or  power  to  do  so,  even  if  they  had  so  intended. 

Thoy  submit,  that  the  said  assignment  of  said  lease  created 
no  leg'il  lincunibrance  an  hatever  upon  the  said  real  estate  and 
property  of  the  said  company,  and  the  said  William  Potts 
and  those  who  claim  under  him  as  cestui  que  trusts  neTcr  had 
any  oi  their  said  claims  secui*ed  by  mortgage  or  judgment 
against  ^aid  Trenton  Delaware  ^Falls  Company,  but  wer^ 
creditors  at  large,  and  only  entitled,  after  the  sale  as  afoie* 
said,  to  bo  paid  pro  rata  with  other  creditors  at  large  of  said 
company,  after  all  the  mortgage  and  judgment  creditors  r 
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satisfied  oat  of  the  proceeds  of  said  sale ;  and  that  the  irii6le 
real  estate  and  property  of  said  company,  having  teen  iold 
Q0  aforesaid  free  and  clear  ef  enenmbrances,  and  the  pdr- 
diase  money  exhausted  in  the  satisfaction  of  existing  liens, 
the  said^trnstee  and  those  whom  he  represents  are  not  eiiti- 
tlcd  to  have  their  debts  charged  upon  the  estate  so  ptir- 
ohased  in  their  hands,  wliich  is  in  effect  the  claim  set  up  by 
ihe  said  William  Potts  and  those  who  hold  under  him  as 
cestui  que  trusts. 

They  admit,  that  the  said  the  Trenton  Delaware  Falls 
Company,  in  and  by  the  said  indenture  of  lease  to  the  com- 
plainants,  did  covenant  and  agree  that  they  would  at  all 
times  maintain  and  repair  the  canal  and  raceway,  and  the 
banks  thereof;  and  if  at  any  time  a  breach  should  happen  to 
be  made  through  any  part  of  the  said  banks,  they  would  re- 
pair the  same,  as  stated  in  said  bill,  and  if  not  repaired 
within  thirty  days,  then,  that  after  the  expiration  of  the  said 
thirty  days,  the  rent  reserved  by  the  said  lease  should  abate 
until  the  same  should  be  repaired,  and  lessors  be  liable  toiio 
other  damage  ;  and  that  any  lost  time  over  and  above  thirty 
days  in  the  whole,  in  any  one  year,  should  entitle  the  com- 
plainants to  an  abatement  of  rent  for  the  time  so  lost;  atad 
they  further  admit  that,  during  the  summer  of  the  year 
i^ighteen  hundred  and  forty-five,  they  were  engaged  in  wi- 
dening, clearing  out,  and  repairing  their  said  raceway,  but 
they  deny  that  they  were  so  engaged  for  three  months  in 
said  work,  or  that  the  water  in  said  raceway  was  stopped  and 
<jut  off  from  the  complainants'  mill  for  that  space  of  time,  bn 
the  contrary  they  say  that  the  water  was  stopped  or  cut  off 
from  the  complainants*  mill  for  the  space  of  two  months  and 
fifteen  days  only,  for  which  time,  deducting  one  month,  they 
admit  that  the  complainants  are  entitled  to  an  abatement 

William  Potts,  trustee,  Samuel  R.  Hamilton  ef  aL^  in  an- 
wering  say,  they  admit  that  tL  j  Trenton  Delaware  Falls 
Company  were,  by  an  act  of  the  legislature  of  the  state  'of 
Ifew  Jersey,,  incorporated  and  created  a  body  politic  lAd 
<MHt>oraie,  as  in  the  said  bill  is  set  forth,  and  t^atthe  >fl 
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Ti.oy  I'urtlicr  saj,  that  the  whole  real  estate  and  prop^fy 
oi'  the  said  the  Trenton  Delaware  Falls  Company  was  en- 
cuinbcrod  with  moitgagc  and  judgment  liens,  as  hereia 
bcfor«.  bi^atcd,  at  the  time  they  made  the  said  a8S]gQmentx>f 
the  complaiiiaius'  lease  to  the  said  William  Potts,  as  afore- 
said,  vo  an  amount  which,  with  the  interest  and  costaccroed 
thercoix,  has  exhausted  the  whole  of  the  purchase  money, 
being  fifty  thousand  dollars,  paid  for  said  real  estate  and 
property  at  the  receivers'  sale,  and  that  said  company,  after 
the  duie  of  the  assignment  aforesaid,  encumbered  their  real 
csUitc  a:i  1  property  to  a  very  large  additional  amount,  by 
giving  other  mortgages  and  contracting  debts  upon  wh^ 
oohoL  judgments  were  obtained  against  them,  none  of  whk^ 
-encumbrAiicert  so  subsequently  contracted  have  ever  been 
paid,  oxcopt  some  portion  of  the  judgment  of  Peter  T. 
Smiih ;  and  tliat  it  was  in  consequence  of  the  existence  of 
thcso  livr<.;;e  encumbrances,  greatly  exceeding  the  value  of 
the  work,  that  the  legislature,  upon  the  representations  of 
the  receivers,  passed  the  act  authorizing  the  sale  to  be  made 
free  a.ii  clear  of  all  encumbrances  whatever;  and  ttey 
respectfully  submit  that  the  reservation  in  the  said  act  of 
the  legislature,  hereinbefore  mentioned  in  favor  of  the 
leaser  of  the  company,  and  tlie  assignment  thereof,  was  not 
intendo'l  to  set  up  the  said  assignment  to  the  said  William 
Potts,  trostee  as  aforesaid,  of  the  lease  made  to  the  com- 
pIaina::Uj>  as  an  encumbrance  upon  said  real  estate  aad 
property  prior  to  all  the  legal  encumbrances  existing  upon 
the  s.iuao,  and  that  the  legislature  had  no  constitutional 
right  or  power  to  do  so,  even  if  they  had  so  intended. 

They  submit,  that  the  said  assignment  of  said  lease  created 
no  legal  encumbrance  whatever  upon  the  said  real  estate  and 
property  of  the  said  company,  and  the  said  William  Poita 
and  those  who  claim  under  him  as  cestui  que  trusts  ncTcr  had 
any  of  thoir  said  claims  secured  by  mortgage  or  judgment 
against  t;aid  Trenton  Delaware  ^Falls  Company,  but  wert 
creditorrj  at  large,  and  only  entitled,  after  the  sale  aa  afofe- 
sald,  to  bo  paid  pro  rata  with  other  creditors  at  large  of  said 
convoaay,  after  all  the  mortgage  and  judgment  creditara  were 
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rity  to  sell  and  dispose  of  the  real  and  per- 
ctises,  aad  works  of  the  said  company ;  that 
te,  works,  and  franchises  wore  sold,  as  in 
they  admit  the  passage,  by  the  legisla- 
the  act  entitled,  "  An  act  to  relieve  the 
enton  Delaware  Falls  Company;"  they 
hre,  and  therefore  admit,  that  under  and 
d  act  of  the  legislature  the  Trenton 
ny  was  organized,  and  that  they  now 
rapy,  and  enjoy  the  real  estate,  works, 
laid  the  Trenton  Delaware  Falls  Cora- 
k  heard  and  believe,  and  therefore  ad- 
mas  J.  Stryker  has  transferred  all  his 
le  and  deed  of  assignment  to  the  Tren- 
mpany  f  that  the  said  deed  of  assign- 
was  executed  to  the  said  William 
foresaid,  upon  the  consideration  of  the 
udants,  respectively,  to  said  the  Tren- 
'ooipany  of  the  several  sums  in  said 
an^ntioncd,  which  sums  were  paid  by 
<»  niaimgers  of  the  said  company,  and 
repairing  and  improving  the  works 
a.^  they  are  informed  and  believer 
vuvj  no  other  security  for  the  pay- 
1    moneys    constituting  said    loans, 
n.  than  the  said  lease,  assigned  as 
^  fleid  of  assignment  conveys  to  their 
re  tit  reserved  in  said  lease,  whether 
and  conferred  upon  hinj  full  power  to 
I  they  deny  that  the  said  the  Trenton 
y  are  the  landlords  of  the  said  corn- 
right  or  authority  to  demand  tlic  said 
ilainaotH,  or  any  part  thereof, 
he  said  lease  was  assigned  to  their  said 
well  the  principal  of  their  said  loans  as 
J  and  that  the  absolute  power  of  the  said 
he  whole  of  the  said  rent  cannot  be  de- 
r  way  than  by  the  full  payment  and  aatjld* 
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company  was  organized  and  went  into  operation  under  said 
act ;  that,  on  the  day  in  the  said  bill  mentioned,  the  said 
company,  of  tlie  one  part,  and  Benjamin  Fish  and  Charles  6. 
Green,  together  with  one  William  Grant  and  one  William 
G.  Cook,  of  the  other  part,  made  and  executed  a  certain 
lease,  by  which  the  said  company  did  demise  and  lease  unto 
the  said  Benjamin  Fish,  Charles  G.  Green,  William  Grant, 
and  William  G.  Cook,  and  to  their  heirs  and  assigns,  the 
rights  and  privileges  in  said  bill  set  forth  and  more  particu- 
larly mentioned  in  said  lease ;  that  the  said  lease  was  duly 
assigned  by  the  said  company  to  William  Potts,  in  trust  for 
the  persons,  uses,  and  purposes  in  said  bill  set  forth ;  that 
the  said  Benjamin  Fish,  Charles  G.  Green,  William  Grants 
and  William  G.  Cook  paid  to  the  said  trustee  the  said  rent, 
as  in  said  bill  is  stated,  and  that,  at  or  about  the  time  men- 
tioned in  the  said  bill,  the  said  William  Grant  and  William 
G.  Cook  assigned  all  their  right,  title,  and  interest  under 
said  lease  to  the  said  Benjamin  Fish  and  Charles  G.  Green, 
who  afterwards  transferred  an  interest  therein  to  GoorgeS. 
Green ;  that  the  complainants  have  had  lawful  and  quiet 
possession  under  said  lease,  and  that  they  have  paid  the  an- 
nual rent  thereon  up  to  the  first  day  of  January,  eighteen 
hundred  and  forty-five. 

That  they  have  heard  and  believe,  and  therefoi^e  admit  to 
be  true,  that  the  interest  of  John  McKelway  in  the  said  lease 
assigned  as  aforesaid  has  been  extinguished :  that  the  debt 
due  from  the  said  company  to  Nathaniel  Potts,  mentioned  in 
the  said  deed  of  assignment,  has  been  transferred  to  the  sad 
W^illiam  Potts,  by  virtue  whereof  all  the  interest  of  the  sail 
Nathaniel  Potts  in  and  under  the  said  indenture  of  lease, 
and  the  assignment  thereof,  has  passed  to  the  said  Willian 
Potts,  and  in  like  manner  all  the  interest  which  Josej)! 
Trotter  had  in  said  lease  and  deed  of  assignment  was  trans 
ferred  to  Timothy  Abbott,  who  has  departed  this  life,  firs 
having  appointed,  by  his  last  will  and  testament,  duly  m\ 
and  executed,  Charles  H.  Abbott  and  George  Abbott 
executors  thereof;  that  the  said  company  became  insolvent, 
.^and  thereupon  receivers  were -appointed  by  this  honorable 


firs-   J 
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court,  with  authority  to  sell  and  dispose  of  the  real  and  per- 
sonal estate,  franchises,  and  works  of  the  said  company ;  that 
the  said  real  estate,  works,  and  franchises  wore  sold,  as  in 
said  bill  is  set  forth  ;  they  admit  tlio  passage,  by  the  legisla- 
ture of  this  state,  of  the  act  entitled,  "  An  act  to  relieve  the 
creditors  of  the  Trenton  Delaware  Falls  Company ;"  they 
have  heard  and  believe,  and  therefore  admit,  that  under  and 
by  virtue  of  the  said  act  of  the  legislature  the  Trenton 
Water  Power  Company  was  organized,  and  that  they  now 
hold,  possess,  and  occupy,  and  enjoy  the  real  estate,  works, 
4ind  franchises  of  the  said  the  Trenton  Delaware  Falls  Cora- 
pany;  that  they  have  heard  and  believe,  and  therefore  ad- 
mit, that  the  said  Thomas  J.  Stryker  has  transferred  all  his 
interest  in  the  said  lease  and  deed  of  assignment  to  the  Tren- 
ton Water  Power  Company ;  that  the  said  deed  of  assign- 
ment of  the  said  lease  was  executed  to  the  said  William 
Potts,  as  trustee  as  aforesaid,  upon  the  consideration  of  the 
loaning  by  these  defendants,  respectively,  to  said  the  Tren- 
ton Delaware  Falls  Company  of  the  several  sums  in  said 
deed  of  assignment  mentioned,  which  sums  were  paid  by 
these  defendants  to  the  managers  of  the  said  company,  and 
by  them  expended  in  repairing  and  improving  the  works 
of  the  said  company,  as  they  are  informed  and  believer 
these  defendants  receiving  no  other  security  for  the  pay- 
ment of  the  principal  moneys  constituting  said  loans, 
.  and  the  interest  thereon,  than  the  said  lease,  assigned  as 
aforesaid  ;  that  the  said  deed  of  assignment  conveys  to  their 
said  trustee  the  entire  rent  reserved  in  said  lease,  whether 
due  or  to  become  due,  and  conferred  upon  hinj  full  power  to 
collect  the  same  ;  and  they  deny  that  the  said  the  Trenton 
Water  Power  Company  are  the  landlords  of  the  said  com- 
plainants, or  have  any  right  or  authority  to  demand  the  said 
rent  of  the  said  coiuplainauts,  or  any  part  thereof. 

They  insist,  that  the  said  lease  was  assigned  to  their  said 

trustee  to  secure  as  well  the  principal  of  their  said  loans  as 

^'tie  interest  thereon,  and  that  the  absolute  power  of  the  said 

.  trustee  to  collect  the  whole  of  the  said  rent  cannot  be  de- 

ifeated  in  any  other  way  than  by  the  full  payment  and  satjur 
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fiiction  to  these  defendants,  respectivelj,  of  the  said  B67€hll 

'loans  in  the  said  assignment  mentioned. 

They  insist,  that  the  said  complainants  arc  bound  to  j[iij 
the  entire  rent  reserved  in  their  said  lease,  at  the  times luid 
in  the  manner  proscribed  bj  said  lease,  to  the  sard  Willtim 

'  Potts,  as  trustee,  whose  dutj  it  is,  as  fast  as  he  coUieictB  ttie 
jBamc,  to  paj  thereout  the  interest  which  shall  be  thendiiblo 
Samuel  R.  Hamilton,  Jasper  S.  Hill,  John  Whittaler,  Wil- 
liam Potts,  both  on  his  original  loan  and  on  that  purcKaaed 
hj  him  of  Nathaniel  Potts,  to  the  Trenton  Water  Power 
Company,  as  assignee  of  Thomas  J.  Stryker,  to  the  execaton 
of  Timothy  Abbott,  deceased,  both  upon  the  original  loan  of 
the  said  deceased  and  upon  that  purchased  by  him  of  Joseph 
Trotter ;  und,  having  paid  the  interest  upon  said  loans,  then 
to  pay  the  balance,  if  any  remaining  in  his  hands,  iow&fchi 
the  payment  and  satisfaction  of  the  said  principal  sums. 

That,  by  the  terms  of  the  said  deed  of  assignment,  the  said 
trustee  was  directed,  after  paying  out  of  the  proceeds  of  the 
said  rent  the  interest  on  the  principal  sums  in  said  dlsed 
mentioned,  to  pay  the  balance  of  money  which  shall  rettiittn 
in  his  hands  from  time  to  time,  as  the  same  shall  be  received 
from  the  said  lessees,  their  heirs,  executors,  administrators, 
or  assigns,  to  the  Trenton  Delaware  Falls  Company,  and  to 
the  treasurer  thereof;  that  out  of  this  balance  the  said  the 
Trenton  Delaware  Falls  Company  made,  they  are  informed 
and  believe,  some  oral  provision  for  the  payment  of  said  dd* 
due  by  them,  or  the  interest  accruing  upon  some  debt  'doe 
by  them  to  tho  said  Isaac  Tvins;  but  they  insist  that  tb^ 
was  no  legal  assignment  made  to  the  said  Ivins,  and  that 
they  were  not  consulted  in  the  making  of  said  arrangement 
or  provision,  and  had  no  knowledge  thereof  at  the  timei  sock 
arrangement  or  provision  was  made,  and  that  they  are  not 
bound  thereby;  but  that  the  said  the  Trenton  Delaware 
Fidls  Company  being  no  longer  competent,  by  themselves  pr 
their  treasurer,  to  receive  tfhe  said  balance,  the  same  i^j 
rightly  be  reitilinM  by  said  trustee,  to  be  applied  in  tbe"w- 
nient  of  the  principal  sums  in  said  deed  of  as8ijj[nlint 
ii&ed. 
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THt^tbe  said  WUliam  PoUs,  as  trustee  as,  aforepaid^  h^fi*. 
faithftijilj  p^rformedi  the  duties  imposed  upou,  hw  bysafd.' 
tnii^i(,  an^^op  to  the  time  in  said.bUl  of  complaint  mentioDed, 
tOYit^  the  first  day  of  January,  eighteen  hundred  and  forty- 
Ay^  has  collected  the  said  rent  to  tb6  use  of  the  said  cestui;, 
^mue  trusts. 

Thfy  admit,  that  for  the  stoppage  of  water  occasioned  by 
the.  widening,  clearing  out,  or  repairing  the  said  canal  or 
noeif^y.  and  the  works  connected  therewith,  after  the  expi- 
ra^OQ  of  thirty  days  in  any  one  year,  computing  the  year 
froni  the.  first  of  January » the  rent  is  to  abate  until  the  water 
is  again  supplied ;  but  whether  the  water  was  stopped  from 
th^jmill  of  the  said  complainants  during  the  said  period  of 
tiiif  ty  days  in  any  one  year  since  the  failure  on  their  part  to 
pay.  their  rent,  or  how  long  or  for  what  purpose  the  said 
water  may  have  been  stopped  in  any  one  year,  they  do  not 
know  and  cannot  answer,  but  leave  the  said  complainants  to 
prove  the  same  as  this  hoiwrable  court  shall  direct. 

Replications  in  the  usual  form  weie  filed. 

Joseph  C.  Potts  and  Williamson,  for  complainants. 

Stacy  G.  Potts,  for  defendants. 

Halsted,  Ciiancelix)R.  I  see  no  way  in  which  I  could  de- 
cree that  the  rents  be  paid  to  William  Potts,  trustee,  &c.,  but 
by^declaring  the  receivers'  sale  void ;  or,  that  it  was  made 
raluect  to  encumbrance,  and  that  the  purchasers  at  the  ro- 
ce^yera'  sale  took  it  subject  to  all  encumbrances,  and  subject. 
too^  to  the  pledge,  if  it  bo  such,  of  tlie  rents  receivable  from 
Fif^  .ft  Oreen,  to  pay  the  interest  of  the  debts  named  in  what 
is  £^^  the  assignment  to  Pptts,  trustee,  &c.,  of  the  lease 
made  to  Fish  &  Qreen. 

But  the  receivers'  sale  was  made  free  and  clear  of  all  en- 

•»■     •     • 

ciUD^;r^C68,  and  was  confirmed  by  the  court.    It  cannot  now 

'  be  9ju|^!irbed  by  any  action  of  this  court.    An  appeal  should  . 

liaia  i^een  taken  from,,  that  decree  of  confirmation,  as  the.. 
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orily  mode  of  correcting  it,  if  it  was  wrong.     I  cannot  dow 
declare  Ihut  the  sale  was  made  subject  to  encumbrances. 

From  some  facts  stated  in  argument,  it  would  seem  that, 
when  the  act  for  the  sale  free  from  encumbrances  was  ap- 
plied for,  it  was  understood  by  the  parties  applying  for  it  ' 
that  Potts,  trustee,  &c.,  should  not  be  affected  in  his  right  to 
receive  the  rents  from  Fish  &  Green^  for  the  purposes  stated 
in  what  is  called  the  assignment  to  him  of  the  lease  to  Fish 
&  Gi'eeu ;  and  I  can  very  well  imagine  that  the  language 
used  in  the  proviso  of  that  act  was  understood  by  the  parties 
applying  for  the  act,  or  by  those  interested  in  the  rents  de- 
rivable from  that  lease,  to  be  sufficient  to  protect  Potts, 
trustee,  Ac,  in  the  receipt  of  those  rents.  But  I  do  not  sec^ 
that  the  court  is  at  liberty  to  inquire  what  any  person  so- 
liciting the  passage  of  an  act,  or  assenting  to  its  passage, 
understood  to  be  the  meaning  of  its  language.  And,  again, 
such  understanding  would  not  affect  the  purchasers  at  the  re- 
ceivers' sale,  or  prior  or  subsequent  mortgages  of  the 
property. 

My  conclusion  on  the  re-hearing  is  the  same  as  on  the  first 
hearing —that  the  Water  Power  Company  are  entitled  to  the 
rents. 

Order^accordingly. 

The  opinion  of  the  court  was  delivered  by 

Green,  C.  J.  Two  questions  are  presented  for  the  considera^ 
tion  of  the  court,  viz : — First,  whether  the  act  of  the  fifteenth 
of  February,  eighteen  hundred  and  forty-four,  entitled,  "  An 
act  to  relieve  the  creditors  of  the  Trenton  Delaware  Falls 
Company,'*  is  a  constitutional  and  valid  act,  and  if  it  be, 
then,  second,  whether  the  right  of  the  appellant  to  reoei^ 
the  rents  assigned  to  him  by  the  company,  is  secured  by  the 
provision  of  the  third  section  of  the  act. 

I.  The  act  is  alleged  to  be  unconstitutional,  upon  the 
ground  that  it  impairs  the  obligation  of  contracts.  The  oons- 
pany,  at  the  time  of  the  passage  of  the  act,  was  insolveiit. 
Its  assets  were  in  the  hands  of  receivers.    As  the  law  stood 
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prior  to  that  time,  the  receivers  were  authorized  to  sell  the 
property  of  the  corporation,  suhject  to  encnmbranccs.  But  * 
the  property  being  encumbered  far  beyond  its  value,  no  sale 
could  be  eflfected  through  the  agency  of  the  receivers.  From 
the  character  of  the  work,  and  the  nature  of  the  encum- 
brances upon  it,  a  sale  by  the  ordinary  process  of  law,  upon 
proceedings  instituted  against  separate  portions  of  the  work 
at  the  instance  of  separate  encumbrancers,  if  at  all  practica- 
ble, would  inevitably  have  involved  loss  to  all  parties  con- 
cerned. The  design  and  operation  of  the  act  was  to  effect 
an  immediate  sale  of  the  entire  work,  in  the  most  advan- 
tageous manner.  It  effected  promptly,  through  the  agency 
of  the  receivers,  what  must  otherwise  have  been  accom- 
plished at  the  cost  of  much  delay  and  expense,  through  the 
ordinary  process  of  law.  It  left  the  proceeds  of  the  sale  in 
the  hands  of  the  court  of  chancery,  to  be  disposed  of  accord- 
ing to  the  rights  of  the  respective  parties,  as  it  would  have 
been,  had  the  property  been  sold  under  foreclosure.  The 
act  was  designed  to  be  in  aid  of  the  creditors  of  the  com- 
pany. Its  design  is  not  to  invalidate  any  contracts,  but  to 
enforce  them — not  to  impair  any  securities,  but  to  aid  in  ob- 
taining the  benefit  of  them.  It  in  no  wise  interferes  with 
the  obligation  of  any  contract.  It  effects  only  the  remedy. 
But  it  is  said  that  the  interest  assigned  to  the  appellant 
was  a  franchise,  which  could  not  be  sold  or  taken  by  virtue 
of  the  previous  mortgage,  by  the  ordinary  process  of  law, 
and  that,  therefore,  the  act  which  authorized  a  sale  of  the 
property  clear  of  the  appellant^s  interest,  impaired  the 
obligation  of  his  contract.  The  first  answer  to  the  objection 
would  seem  to  be,  that  if  the  encumbrance  of  the  assignee  of 
the  rent  was  of  a  higher  nature  than  the  mortgage  upon  the 
work,  or  existed  independent  of  that  mortgage,  the  ground 
of  complaint  is  not  against  the  act,  but  against  the  order  in 
which  the  assets  were  marshalled.  The  appellant  was  not, 
by  the  decree  of  the  chancellor,  assigned  the  priority  in  the 
diflbribution  of  the  fund,  to  which  by  law  and  by  the  provi- 
Slow  of  this  very  act,  he  was  entitled.  The  relief  should 
have'keen  sought  against  that  decree. 
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But  the  answer  may  be  placed  upon  broader  grouod.  Hit.. 
re^t  of  the  water  is  not  a  franchise,  nor  is  the  right  ta  re- 
cei^ye  or  demand  it  a  franchise*  The  company  beii^  ^o^* 
thorized  to  draw  the  water  from  the  river,  and  owning  ik^h. 
ra^way  and  the  land  upon  which  it  was  con8tnicted«  had  Htm, 
riglikt  to  the  use  of  the  water  flowing  over  their  land  tliroogk. 
their  raceway,  as  incident  to  the  ownei-ship  of  the  land-^^^^t. 
in  lact  a  part  of  the  land  itself. 

And  a  conveyance  or  mortgage  of  the  land  would  pass  the. 
rigl^t  to  use  the  water,  precisely  as  the  conveyance  of  aU 
other  land  passes  the  right  to  the  use  of  the  water  flowing 
over  it.  That  the  right  to  draw  the  water  from  the  rivw 
was  derived  from  the  state  will  not  alter  its  character,  nor 
will  it  convert  the  rent  derived  from  it,  or  the  right  to  re- 
ceive the  rent,  into  a  franchise,  any  more  than  the  right  to 
receive  rent  from  land  purchased  from  the  state,  is  a  fran- 
chise. 

The  charter  of  the  society  for  establishing  useful  manufac* 
ture<^,  (Paterson  104,)  contains  no  power  to  sell  or  lease 
water  privileges.  They  have  simply  a  power  to  acquire, 
hold,  and  dispose  of  real  estate.  They  lease  and  sell  water 
power  by  virtue  of  tlie  ownership  of  the  land  and  their  right 
to  exercise  this  power  has  been  repeatedly  recognized,  both 
by  the  court  of  chancery  and  by  the  supreme  court. 

The  entire  pi-operty  of  the  Water  Power  Company,  its-, 
lands,  its  raceway,  and  its  water  power  was  subject  to  en- 
cui^brances  by  mortgage  and  judgment  prior  not  only  to  iht,. 
assignment  to  the  appelhint,  but  prior  to  the  lease  itself  ub- 
der  which  lie  claims.     Clearly,  whatever  the  nature  of  the 
interest  of  the  assignee  of  the  rent  may  have  been,  legal,  or 
equitable,  it  was  subject  to  prior  encumbrances,  by  virtae  of 
which,  not  only  the  assignment,  but  the  lease  itself,  might 
have  been  extinguished.    It  would  seem  to  be  totally  iia- 
material  whether  the  previous  encumbrance  be  satisfied  by 
a  sfile,  or  a  sequestration  of  the  property  of  the  company. 
But  if  it  be  material,  it  follows  from  what  has  been  alreadlfv 
sai^,  that  tlie  right  to  receive  the  rents  would  have  paaMr 
with  the  title  to  the  work  itself.     So  that  the  prior 
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.^ages  and  jadgments  were  not  only  liens  upon  the  work,  and 
«rnttUed  the  holders  in  equity  to  the  rents  and  profits,  bttt 
the  mortgagees  and  judgment  creditors  had  the  right  andidie 
power,  by  the  ordinary  process  Of  law,  to  cxtingtkilBh  the 
lease  and  the  rights  of  the  assignee  consequent  tipoii  it. 

It  is  said,  again,  that  the  act  is  ill^al,  because  it  oon- 
founds  the  rights  of  encumbrancers  upon  the  prgpettj^i  by 
uniting  the  entire  work  in  one  sale,  and  not  disposing  of  ^ it 
in  distinct  portions.  This  objection  touches  the  policy  4>f  the 
act.  But  die  difficulty  of  discriminating  between. the  extent 
•  of  Uie  different  encumbrances,  and  the  precise  value  of  each 
in  the  distribution  of  the  assets,  where  the  validity  of  no 
contract  is  impaired,  cannot  aiffcct  the  constitutionality  or 
validity  of  the  law.  Nor  is  it  perceived  that  the  objection, 
whatever  force  it  might  liave  had,  if  urged  by  the  mort- 
gagees or  judgment  creditors,  lies  in  the  mouth  of  the  appel- 
lant in  this  case,  whose  interest  was  in  no  wise  affected  by  it 

Again,  it  is  said  that  the  act  is  unconstitutional  because  it 
reserved  and  protected  existing  leases  from  the  operation  of 
the  sale.  But  the  act  confers  no  new  right  upon  the  lessee. 
It  confers  no  additional  validity  on  the  lease.  It  simply 
declares  that  nothing  in  the  act  shall  be  construed  to  in- 
validate existing  leases.  It  leaves  the  right  of  the  lessees 
precisely  as  they  stood  before  the  passage  of  the  act. 

But  it  is  said  that  the  act  itself  was  designed  to  protect, 
and  does  in  terms  protect,  the  claim  of  the  appellant. 

The  act  provides  that  nothing  therein  contained  shall  be 
oonstrued  to  invalidate  any  existing  leases  made  by  said 
company,  or  assignments  thereof.  It  is  contended  that  the 
effect  of  that  provision  is,  that  rents  assigned  remain  an  en- 
cumbrance upon  the  work,  notwithstanding  the  sale,  and 
that  it  was  the  design  of  the  legislature  to  protect  them.  A 
lease  is  the  conveyance  of  land  rendering  rent.  The  term 
is  fi*oquontly  used  to  designate  the  interest  of  the  tenai^t ; 
«Rd  when  the  statute  speaks  of  the  mortgage  of  a  lease,  (JRet;. 
SL  89,  §  9,)  of  the  assignment  of  a  lease,  {Rtv.  St  S03/$  tO) 
'^r  of  the  surrender  of « lease,  it  always  refera  to  the  interest 
'«f  the  lessee  in  the  contract,  not  HM-rent'deri^aMefirMlttie 
39 
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lease.  The  assignment  of  a  lease  is  properly  the  transfer  of 
the  interest  of  the  tenant.  This  is  its  popular,  as  well  as  ita 
^propriate  and  legal  meaning.  Bat  it  is  said  that  (he  le^ 
gislatnre,  in  the  act  now  under  consideration,  used  the  pbrase- 
in  a  different  and  broader  sense,  designing  to  include  an  as- 
signment bj  the  landlord  of  the  rent»  as  well  as  an  assign- 
ment by  the  tenant  of  his  interest  in  the  premises.  If  it  be 
dear  that  the  legislature  used  it  in  such  sense,  it  must  be 
construed  accordingly. 

The  legal  import  of  the  language  applies  to  the  interest  of 
the  tenant,  not  to  that  of  the  landlord.  To  warrant  a  dif- 
ferent construction,  the  intention  of  tKe  legislature  should 
be  clear  and  unequivocal.  There  is  no  eyidence  of  such  in- 
tention, in  the  language  of  the  act.  It  must  be  found,  if  any 
where,  in  the  reason  and  spirit  of  the  enactment.  But  it  is 
difficult  to  perceive  why  the  legislature  should  have  designed 
to  protect  the  claims  of  the  landlords,  while  the  motives  for 
protecting  the  interest  of  the  tenants  are  sufficiently  obvious. 
The  tenants,  upon  the  faith  of  their  leases  or  contracts  with 
the  company,  had  made  costly  erections  and  improvements ; 
some  of  them  held  by  virtue  of  contracts  prior  to  any  en- 
cumbrance upon  the  work.  Their  priority  could  not  be  dis- 
turbed. All  of  them  had  strong  claims  in  equity.  The  im- 
provements which  they  had  made,  and  the  rents  they  were 
paying,  constituted  in  great  measure  the  value  of  the  work. 
If  the  leases  were  made  for  a  fair  consideration,  rendering  a 
just  rent,  the  tenants  had  the  strongest  claim  in  justice  and 
equity  that  the  value  of  their  improvements  should  not  be 
lost,  even  as  against  prior  encumbrances ;  but  that  their  title 
should  be  preserved,  and  the  rents*  be  appropriated  in  satis- 
faction of  prior  claims.  Protection  to  the  original  tenants, 
or  to  their  assignees,  who  made  such  improvements,  was 
equitable  and  just.  But  upon  what  ground  should  or  could 
the  legislature  have  protected  the  right  of  the  landlords  or 
their  assignees  to  receive  the  rents  ?  If  the  act  protects  the 
assignee  of  the  landlord,  it  protects  the  landlord.  If  it  pro- 
tects the  assignee  of  the  rent,  it  protects  the  rent  also.  The 
language  of  th^  act, is,  that  nothing  in  the  act  shall  be  cod- 
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strned  to  invalidate  leases  made  by  said  compaiiy,  or  asfcign- 
ments  thereof.  If  the  assignment  of  leases  mea-  s  the  assign- 
ment of  the  landlord's  interest,  the  lease  must  mean  the 
landlord's  interest.  But  surely  the  legislature  never  intend- 
ed to  protect  the  rents  in  the  hands  of  the  landlord.  That 
would  have  been  most  effectually  to  impair  the  validity  of 
contracts,  and  to  take  from  the  encumbrancers  all  tlie  value 
of  their  security.  It  would  have  sold  the  work,  but  secured 
its  entire  value  and  income,  not  to  the  purchaser  but  to  ttio 
coTBpany  and  to  their  assignees.  The  law  will  admit  of  no  such 
construction.  Upon  such  interpretation,  its  provisions  would 
neither  be  rational  nor  constitutional.  It  would  violate 
aUke  the  plain  dictates  of  ji.stice  and  the  letter  of  the  con- 
stitution. 

The  reason  and  spirit  of  the  law,  no  less  than  its  1-  'iguage, 
require  that  the  assignments  of  leases  she  uld  be  construed 
to  refer  to  the  transfer  of  the  rights  of  the  tenants,  and  not 
to  a  mere  assignment  of  the  rent.  Upon  this  interpretation 
the  act  is  clearly  constitutional.  It  violates  no  principle  of 
justice.  If  made  with  the  assent  of  the  prior  encuml  ranees, 
it  conflicts  with  no  rule  of  law. 

The  title  of  the  appellant  to  receive  the  rent,  by  virtue  of 
the  assignment,  Is  not  saved  from  the  operation  of  the  sale. 
The  eq^iities,  if  any,  of  the  party  have  been,  or  might  have 
been,  protected  ia  the  court  of  chancery  upon  the  distribu- 
tion of  the  assets.  All  equities  appear  to  have  been  thus 
protected.  The  appellant  and  his  cestui  que  trusts^  like 
many  other  honest  creditors,  have  lost  their  claim,  not  from 
any  illegality  or  want  of  equity  in  the  statute,  >)nt  because 
their  security  was  inadequate. 

The  decree  must  be  affirmed,  with  cost?. 

Decree  accordingly. 

Decree  of  the  Chancellor  affirmed  unanimous)) 
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Samuel  FiiKisojoman,  appellant;  ami  CflAWiES'S,  Y^mmk 
and  others^  respondents. 


Ahhuagb  the  general  mla  is,  that  wh«ii  the  eqoity  of  the  bill  I*  i 

iefendant  is  entitled  to  the  benefit  of  his  answer,  and  the  I^|i»cll9ii.iin«>i>a 
ditisolved;  the  rule  is  subject  to  exceptions.  The  motion  it  adtoaiod  talba 
urand  discretion  of  the  court,  which  should  always  be  exereiMd  with  a  pfoy w 
regard  to  well  established  rules,  but  not  in  such  slavish  obedienoe  to  Hktm  at  ia 
•iofeat  the  ends  of  justice. 

So,  iu  a  case  whore  if  the  motion  prcvailod  the  cause  was  Tirtuall/  decided,  nad 
tho  complainants  would  be  deprived  of  their  only  remedy,  and  the  antwera 
showed  circumstances  enough  for  a  well  founded  belief  that  they  did  not  gira 
tbo  true  charucter  of  the  transaction ;  althoug>i  they-  tochnically  dflDwd  the 
opiity  of  the  bill,  the  court  would  not  dissolve  the  injunction. 

*  Quere.  MTl  ^thcr  an  order  refusing  to  dissolve  a  temporary  injunction  p«DAag 
the  suit  be  properly  the  subject  matter  of  appeal.  Some  of  the  authoritia*  dMiy 
that  the  order  ithvre  coet9  are  not  allowed  can  be  the  subject  of  appeal,  aad  ibM 
r7on  where  costs  are  allowed,  the  order  upon  appeal  will  be  reviewed  only,  upon 
tho  rjuestion  of  costs. 

The  bill  in  this  cause  was  filed  to  avoid  certain  judgmeoto 
as  fraudulcat.  The  injunction,  as  modified,  merely  restrained 
the  sheriff  from  paying  over  the  money  received  by  viriie 
of  the  judgment,  until  the  final  hearing  of  the  canse.  Upon 
the  coming  in  of  the  answer^  the  defendants  moved  to  dis- 
solve the  injunction,  on  the  ground  that  the  answer  was  a 
full  denial  of  the  equity  of  the  bill. 

The  Chancellor.  The  only  ground  upon  which  I  \wi 
asked  to  dissolve  the  injunction  in  this  case  is,  that  .the 
equity  of  the  bill  is  fully  answered.  As  far  as  respects^  the 
judgment  of  Fleischman,  I  am  unwilling  to  dissolve  the 
injunction.  As  to  the  other  judgments,  let  an  order.^for 
dissolution  be  made. 

The  general  rule  undoubtedly  is,  as  stated  by  counsel, 

*^  Se^  pofit  Au'y   Oen'l  r.  Paterio't,  and  ante  Att*y  Oen*l  and  Hmd,  Riv.  M.  M. 
Co.— riieporter. 
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tbat  when  the  equity  of  the  bill  is  answered,  the  defendant 
IS  entitled  to  the  benefit  of  his  answer,  and  the  iiyunction 
slmild  be  dissolved.  But  the  rule  is  subject  to  exceptions ; 
and-  there  are  many  cases  in  the  books  where  the  court, 
wliile.  acknowledging  the  rule,  have  notwithstanding  felt 
eemtrained;  from  the  character  of  the  cnse  and  the  effect  of 
a  dissolution,  to  deny  the  motion  to  di.oolve.  The  motion 
fB'  addressed  to  the  sound  discretion  of  the  court,  which 
sliMKild  always  be  exercised  with  a  proper  regard  to  well 
establided  rules,  but  not  in  such  slavish  obedience  to  them 
aato  defeat  the  ends  of  justice. 

In  tihe  case  of  Chetwood  r.  Brittan,  1  Green's  Ch,  R.,  439, 
the  chancellor  declared  the  answer  to  be  a  broad  denial  of 
tbe  equity  of  the  bill.  He  expressed  hi^  entire  confidence 
Ib  the  integrity  of  the  answer,  and  his  language  was,  "  that 
the  equity  of  the  bill  is  fully  and  fairly  met  by  the  answer." 
He  refused  to  dissolve  the  injunction.  He  disregarded  the 
general  rule,  simply  upon  the  ground  that  the  complainant's 
only  remedy  was  in  that  suit,  and  that  if  the  motion  to  dis- 
flolve  prevailed,  the  complainant  was  remediless. 

In  tliis  case,  if  the  motion  prevails,  the  cause  is  virtually 
decided.  The  defendant  resides  out  of  the  state.  If  he 
receives  the  money  from  the  shLnff",  the  further  prosecution 
of- this  suit  would  be  fruitless:  the  complainants  are  de- 
]^ved  of  their  only  remedy.  But  this  consideration,  alone, 
would  not  induce  me  to  deny  the  motion,  for,  if  it  did,  the 
refusal  should  extend  as  well  to  the  other  judgment  credi- 
tors as  to  Fleischmau. 

The  impression  produced  upon  my  mind  by  the  answer  of 
Fleischman,  and  of  his  agent,  Isaac  Dittcnhoeffer,  is  very 
unfavorable  to  the  defendant.  I  do  not  mean  to  say,  that  a 
mere  vague  suspicion  is  excited  as  to  the  hones tj  of  the 
transaction,  but  that  the  answers  show  circumstances 
enough,  not  for  a  decided  judgment  against  the  bona  fides 
of  the  transaction,  but  for  a  well  founded  belief  that  the 
answers  do  not  give  its  true  character.  When  such  an 
impression  is  produced  upon  the  mind  of  the  court  by  the 
ad^wdr,  although  it  mfty  technically  deny  the  equity  of  the 
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bill,  1  do  uot  think  the  injanction  should  be  dissolved ;  Mid 
siore  eBpeciu..y  M^hen  the  consequeiicc  of  sach  dissolatioa 
will  be  to  leave  the  complainant  remediless  in  the  premiaet. 

The  property  levied  upon  has  been,  by  the  arrangemrat 
of  the  parties,  converted  into  money.  The  money  may  be 
invested,  so  that  no  serious  loss  can  accrue  to  any  one  froit 
the  mere  delay  occasioned  by  this  suit. 

My  impression  is  strong,  that  there  is  a  misfoinder  of 
complainants ;  that  a  judgment  and  execution  creditor  ean* 
not  unite  with  a  creditor  at  large  in  a  bill  like  this.  Tlie 
question  was  uot  mentioned  on  the  argument,  and  I  am  wil- 
ling to  hear  the  parties,  if  they  desire  it.  If  my  impression 
is  correct,  I  shall  give  the  complainants  leave  to  amend ;  or 
if  any  of  the  complainants,  who  appear  in  the  bill  as  credt* 
tors  at  large,  have  since  filing  the  bill  obtained  judgmedts, 
they  may  bring  such  fact  before  the  court.  In  Edgar  v. 
Clevenger  et  al..  1  Green's  C.  R.,  268,  the  complainant  was 
permitted,  after  a  decree  pro  amfesso  against  the  defra- 
dants,  and  an  ex  parte  hearing  upon  the  evidence  to  file  a 
supplemental  bill.  In  order  to  incorporate  in  the  record  the 
facts,  that  after  the  commencement  of  his  suit  in  this  coviii 
the  complainant  obtained  a  judgment  and  sued  out  exeea« 
tion  at  law. 

The  motion,  as  to  Fleischman's  judgment,  is  denied,  but 
without  costs.  As  to  the  other  defendants,  the  motion  is 
alloAved  with  costs. 

From  that  part  of  the  interlocutory  order  whidi  refused 
to  dissolve  the  injunction  which  had  issued  against  paying 
to  iiim  the  moneys  raised  upon  his  execution,  Samued 
Floischman  appeal  ^  to  this  court. 

Zabriskie  Sf  W,  Pennington  for  appellants. 

Bradley  8f  Frelinghuysen  for  respondents. 

The  opinion  o.^  the  court  of  appeals  was  delivered  by 

GnEEN,  C.  J.    This  appeal  is  from  an  order  of  the  duuih 
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cellor,  refasiDg  to  dissolve  an  injunction  upon  the  coming  in 
of  the  defendant's  answer.  The  ground  of  appeal  is,  that 
the  answer  of  the  defendant,  sustained  by  the  accompauTing 
affidavits,  is  a  full  denial  of  the  equity  of  the  complainant's 
bill.  The  bill  was  filed  to  avoid  certain  judgments  as 
fraudulent.  The  injunction,  as  modified,  merely  restrains 
the  sheriff  from  paying  over  the  tooney  raised  by  virtue  of 
the  judgment,  until  the  final  hearing  of  the  cause.  The 
injunction  is  merely  ancillary  to  the  main  purpose  of  the 
bill.  It  retains  the  fund  under  the  control  of  the  court 
until  the  question  of  right  is  finally  disposed  of. 

Whether  an  order  refusing  to  dissolve  a  temporary  in- 
junction pending  the  suit,  be  properly  the  subject  matter  of 
appeal,  is  a  point  upon  which  there  is  some  diversity  of 
opinion.  Some  of  the  authorities  deny  that  the  order 
where  costs  are  not  allowed  can  be  the  subject  of  appeal, 
and  that  even  where  costs  are  allowed,  the  order  upon  ap- 
peal will  be  reviewed  only  upon  the  question  of  costs. 

But  admitting  that  where  costs  are  allowed,  the  appeal 
lies — it  is  obvious,  that  the  order  of  the  chancellor  should 
not  be  interfered  with  except  in  a  case  entirely  clear  of 
doubt — and  where  some  principle  of  law  or  of  equity  has 
been  violated  by  the  decision. 

Believing  that  no  principle  or  rule  of  law  or  equity  was 
violated  by  the  order  of  the  chancellor,  and  concurring  iu 
the  view  expressed  by  him,  that  the  facts  of  the  case  war- 
rant the  apprehension  that  the  truth  is  not  fully  disclosed 
by  the  answer,  we  are  of  opinion  that  the  chancellor  was 
right  in  refusing  to  dissolve  the  injunction,  and  that  the 
•order  should  be  affirmed  with  costs. 

Decree  accordingly. 

The  decree  of  the  Chancellor  affirmed  unanimoualj. 


COURT  OF  ERRORS  AND  APPEALS. 


Between.  Richard  P.  Thompson,  attorney  general,  at 
the  relation  of  the  Board  of  Chosen  Freeholders  of 
B^en,  the  inhabitants  of  the  township  of  Sadfle 
River,  in  the  county  of  Bergen,  John  S.  Van  Rffisa 
et  d.,  appellants,  and  Thb  PBE8n)ENT  asd  CofmcEL  oir 
TBB  Cnr  OF  Paterson,  respondents. 

TIm  o^edt'of  a  pMtt^vj  iiijoaetiott  is  to  preTent  some  threatening,  tiTfpmr>M» 
.IviMltfef  ivhich  shoukl  be  averted  until  oppertonltj  ii  afforded  for  a  ftiU  and  4»> 
liberate  investigation  of  the  caae. 

Wbere  it  does  not  appear  that  irreparable  misobief  is  liable  to  ensue  from  le%ving- 
a  paitj  to  go  on  exercising  a  right  he  elaima,  the  court  never  stops  hiia  bef<w«  it 
has  an  apportnaitj  of  examining  the  qnestioa  of  right. 

The  mere  erection  of  a  hooee  intended  as  a  poor  and  work  house,  is,  in  itself^  afr 
injury  to  anybody  ;  nor  is  the  sending  of  paupers  into  a  township  or  eounl^  il- 
legally, or  keeping  thtm  there  a  fbw months,  a easeof  itreparable  miaehief. 

Whwe,  at  the  UmeApi«liminary  injnnotioo  was  applied  tttf  the  main  qneatfoD  i* 
the  oanse^  whieh  was  essentially  a  question  of  law,  was  pending  before  a^mwt 
of  law,  the  application  was  refused.  The  rule  has  been  long  established,  that  in. 
such  caaes  a  court  of  equity  does  not  uterfere  by  iqjnnction  until  the  queatiwa 
of  right  is  determined. 

Am  erder  of  the  Chancellor,  refusing  a  preliminary  iigunction,  is  appealable  wbeva- 
the  appellants  art  aggrieved  by  it — whore  it  touches  the  merits  of  the  quetlioa 
in  the  CMiM^>lir11<i^  it  is  tfav  reftistl  of  a  present  relief  against  a  preeent  mia. 
chief.  So  where  an  iigunoUon  is  the  primary  object  of  the  bill — where  the  c 
plainants,  if  entitled  to  any  relief,  are  entitled  to  this—where  upon  the 
made  the  anisance  complained  of  is  a  wrong  done  to  them,  and  this  is  the  i 
of  restraining  It — aad' where  if  a  auisanee  at  all,  the  act  complained  of  is  a  pva- 
sent  existing  continuing  nuisance,  the  appeal  is  not  liable  to  be  dismissed. — 
Bjf  Puu,  J. 
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Th«  granting  or  refusal  of  the  temporary  injunction  during  the  pendency  of  the. 
cadMi  wai  a  natter  of  discretion  with  the  Chancellor.  It'eeneluded  no  right  of 
the  partier»  or  of  cither  of  them.  The  order  is  in  no  sense  a  final  order-^-eoilil 
aie  net  a^jodgod.  It  is  not  an  order  from  which  an  appeal  will  properly  lie. — 
B^  Gretn,  C.  J. 

The  bill  in  this  case  sets  out  that  the  president  and  coup- 
cil  of  the  cit7  of  Paterson  had  purchased  a  farm  in  Saddle 
Kver,  and  were  engajged  in  erecting  on  it  a  poor  house,  or 
poor  and  work  house,  in  which  they  intended  to  keep  the 
patipers  chargeable,  and  that  should  become  chargeable,  upon 
that  citj,  and  the  idle  and  dissolute  persons  and  vagrants  of 
the  same;  and  that  they  had  removed,  and  were  keeping 
paupers  there  ;  and  that  the  sending,  keeping,  and  maintain- 
ing, Ac,  would  be  a  great  injury  and  nuisance  and  a  public 
wrong  to  the  inhabitants  of  said  township  and  county,  and 
praying,  relief  and  an  injunction. 

The  bill  was  directed  to  be  filed,  and  time  given  to  the 
defendants  to  put  in  an  answer. 

The  answer  admits  the  purchase  of  the  land,  and  that  they 
were  erecting  a  building  upon  it  to  be  used  as  a  poor  house, 
Ac.,  but  denying  that  it  would  be  an  injury,  nuisance,  or 
public  wrong,  and  claiming  right  under  their  charter  to  erect 
and  maintain  such  poor  house,  £c. 

Jj^a  Whitehead  for  complainants. 

Wm.  Gledhill  for  defendants. 

Th|j  Chancellor.  I  do  not  feel  myself  at  liberty  to  grant 
a  preliminary  injunction  in  this  case.  There  are  important 
principles  of  law,  as  well  as  important  facts,  involved  in  the 
issue.  The  object  of  a  preliminary  injunction  is  to  prevent 
some  threatening,  irreparable  mischief,  which  should  be 
aveirted  until  opportunity  is  afforded  for  a  full  and  delibe- 
rate investigation  of  the  case.  The  defendants  have  pur- 
clu^^d  the  farm  and  removed  the  paupers,  and  have  nearly 
Mia|tl^tfi|d  a^  expensive  building  on  the  p^remises.  To  inter- 
rqj|}t  .the  progress  of  the  defendants  in  pQjmpleting  their 
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building,  can  be  of  oo  advantage  to  the  complainants;  sucb 
interference  might  greatly  injure  the  defendants,  in  a  pecn- 
niary  point  of  view,  by  interfering  with  their  contract  fop 
buildings,  and  in  other  r^pects.  It  is  not  the  building 
which  the  complainants  regard  as  a  nuisance,  but  the  use  to 
which  it  is  to  be  applied.  To  compel  the  defendants  to  pro- 
vide some  other  place  for  the  accommodation  of  the  paupers 
during  the  pendency  of  this  suit,  and  until  their  rights  are 
finally  determined,  would,  necessarily,  expose  them  to  groat 
inconvenience  and  expense.*  On  the  contrary,  if  matters  are 
permitted  to  remain  as  they  are,  until  final  hearing,  it  can 
be,  at  the  worst,  but  an  inconvenience  to  the  complainants, 
temporary  in  its  character.  The  delay  of  the  oomplainantSt 
in  not  making  an  earlier  application  to  the  court,  has  placed 
the  defendants  in  a  situation  in  which  they  should  not  be 
disturbed  until  their  rights,  which  the  complainants'  ques- 
tion, arc  finally  determined.  There  is  another  reason  why  I 
do  not  feel  myself  at  liberty  to  interfere  now.  It  is  admit- 
ted by  the  parties  that  the  questions  involved  in  this  contro- 
versy are  now  before  a  court  of  law.  The  defendants  have 
been  indicted  in  the  county  of  Bergen  for  erecting  and  main- 
taining the  nuisance,  which  it  is  the  object  of  this  suit  to  re- 
move. The  questions  of  law  and  of  fact  are  before  the  proper 
and  appropriate  tribunals.  It  is  true  the  defendants  do  not 
interpose  any  objection  to  the  jurisdiction  of  this  court,  on 
the  ground  of  the  pendency  of  this  indictment.  Neverthe- 
less, the  proceedings  at  law  may  be  noticed  by  the  court  for 
its  own  satisfaction.  If  a  pure  question  of  law  was  involved 
— for  instance,  whether  the  defendants  have  any  right  under 
their  charter  to  purchase  and  hold  the  farm  without  the  ter- 
ritorial limits  of  their  city — this  court  would  not  settle  that 
question.  It  would  have  no  right  to  settle  it.  It  would  be 
a  proper  question  to  be  determined  by  a  quo  warranto^  or  in 
some  other  legal  way.  {Attorney  Oenend  v.  Ulica  Ins.  C«*» 
2  /.  C.  R.f  371.)  It  is  the  special  grievance  to  the  complain- 
ants that  justifies  the  interference  of  this  court  (Cming 
md  others  v.  Lou>erre,  6  /.  C.  JR.,  439.)  But  as  to  tlie  qm- 
tions,  both  of  law,  and  of  fisu^t,  the  court  may  ask,  or  a^f 
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wait  for,  the  action  of  another  tribunal.  If  there  is  diffi- 
calty  as  to  the  law  involved,  the  court  may  hold  the  case,  and 
send  the  party  to  a  court  of  law  to  determine  the  legal  con- 
troversy ;  or,  if  the  facts  are  complicated  and  diflficult,  an  is- 
flue  may  be  awarded  to  try  them.  In  this  case  there  are 
ipany  nice  and  important  questions  of  law,  as  well  as  the  one 
of  fact :  whether  a  nuisance  or  not  ?  There  appears  to  me, 
therefore,  a  propriety  in  this  court^s  waiting  for  the  decision 
of  the  case  at  law.  Should  it  be  determined  that  the  de- 
fendants have  a  right  to  establish  a  ^'  poor  house"  without 
their  territorial  limits,  that  terminates  this  controversy — for 
the  complaint  is  not  to  the  manner,  but  as  to  the  right  of  the 
defendants  carrying  out  their  projects. 

The  injunction  is  refused,  but  without  costs.  The  com- 
plainants may  wait,  and  renew  their  application  for  injunc- 
tion after  the  indictment  is  tried,  or  may  proceed  with  thid 
case  to  final  hearing. 

Obeen,  G.  J.  The  bill  asks  an  injunction  to  restrain  the 
city  of  Paterson  from  erecting  a  building  fer  a  poor  house, 
and  from  keeping  their  paupers  and  vagrants  in  any  building 
upon  a  farm  owned  by  the  city  in  the  township  of  Saddle 
River,  in  the  county  of  Bergen.  The  complainants,  upon 
filing  the  bill,  asked  a  temporary  injunction.  Time  was  al- 
lowed to  the  defendants  to  file  an  answer.  Upon  the  coming 
in  of  the  answer,  the  temporary  injunction  was  denied,  with- 
out costs.    From  that  order,  the  complainants  have  appealed. 

Several  important  questions  of  law  and  fact  are  involved 
in  the  controversy,  and  have  been  ably  discussed  upon  the 
argument,  viz :  Whether  a  city  or  town  may  establish  a  poor 
house  without  its  own  territorial  limits?  Whether  a  poor 
house,  established  in  a  populous  neighborhood,  be  in  itself  a 
nuisance  ?  Whether  this  particular  poor  house  is  so  con- 
ducted as  to  be  a  nuisance  ? 

The  Chancellor  decides  neither  of  these  questions.  He 
simply  declines  to  interfere  by  a  temporary  injunction.  Be 
iBtimates,  iodtfedi  that  the  questions  oMawand  of  fhcfrsbMld 
be  settled  in  a  court  of  law,  before  tiie  aUowisoe  of  tt  te* 
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jtvc^ioo.    But  his  decision  is  simply  that  he  will  not  gmt 
a  temporary:  iigunction  before  the  final  hearing  of  the  came. 

The  granting  or  refusal  of  the  ten^)orar}r  iT^nnction,  dv- 
ring  the  pendency  of  the  cause,  was  a  matter  of  discrelioa 
with  the  Cbancellorw  It  concluded  no  right  of  the  parlies, 
or  of  either  of  them.  The  order  is  in  no  sense  a  final  order. 
Ooats  are  not  adjudged.  It  is  not  an  order  from  whidi  an 
apl^l  will  properly  lie.  Garr  v.  Hilly  1  Hoist  Chan.  H^, 
639  ;  TriAsitts  of  Huntington  v.  Mtoll,  3  John.  R.,  566. 

Glearly,  no  irremediable  injury  can  result  from  a  denialof 
tbd  injunction,  nor  can  the  subject  matter  in  controversy  be 
withdrawn  from  the  jurisdiction  of  the  court. 

No  opinion  whatever  is  designed  to  be  expressed  or  intl'^ 
ntated,  upon  the  merits  of  the  case.  The  Chancellor  has  ex- 
pressed none.  He  has  simply  declined,  in  the  exercise  of 
hiu  discretion,  to  use  the  restraining  power  of  the  court,  be- 
fore the  cause  is  heard  upon  the  merits.  In  doing  so,  it  is 
not  perceived  that  he  exercised  his  discretion  unwisely  or 
iiVJudiciously.  If  the  case  were  otherwise,  it  is  not  a  proper 
case  for  the  interference  of  this  court.  We  may  not  in  such 
a  case  substitute  our  opinion  for  the  discretion  of  the  Chan* 
cellor,  without  needlessly  and  wrongfully  trenching  upon  tbo 
rights  and  powers  of  that  court. 

The  appeal  should  be  dismissed. 

Order  accordingly. 

Potts,  J.  The  bill  in  this  case  sets  out  that  the  president 
and  council  of  the  city  of  Paterson  had  purchased  a  farm  in 
Saddle  Rivor,  and  were  engaged  in  erecting  on  it  a  poor 
house,  or  poor  and  work  house,  in  which  they  intended  to 
keep  the  paupers  chargeable,  and  thf^t  should  become  chargo* 
able,  upon  that  city,  and  the  idle  aud  dissolute  persons  and 
yagrants  of  the  same,  and  to  put  them  to  work  and  labor 
there,  and  confine  them  for  punishment  as  vagrants,  and  to 
pass  by-laws  and  rules  for  the  regulation  and  government  of 
said  institution ;  and  that  they  had  removed  and  were  keep- 
ings lAupers,  A<s>  there ;  that  they  claim  an  exemption  of  tl» 
ittW  land. and  eatabUshnetit  from  taxation,. and  that  thm 


1854.]   .JkTT^Y  asN.  et'd.  v.  city  of  paterson.         €2Q 

sending,  keeping,  and  maintaining  panpers,  ^c.  there,  will 
be  a  great  injnrj  and  nuisance,  and  a  public  wrong  to  the 
iidtftbitants  of  said  township  of  Saddle  River,  and  said  oomitj 
-of  Bergen,  &c.,  and  praying  relief  and  an  injunction,^. 

The  bill  was  directed  to  be  filed,  and  time  giren  to  the 
defendants  to  put  in.  an  answer ;  and  an  answer  and  affidavits 
'Were  subsequently  filed,  admitting  the  purchase  of  thelatid, 
aod  that  they  were  erecting  a  building  on  it  to  be  used  ^.a 
poor  house,  &c.,  but  denying  that  it  would  be  aniajaiy, 
nuisance,  or  public  wrong,  and  claiming  right  under  their 
diarter  to  erect  and  maintain  such  poor  house,  &c. 

The  Chancellor,  on  argument,  made  an  order  refusing  a 
preliminary  injunction,  whereupon  this  appeal  was  taken  to 
this  court  from  said  order. 

Whether  the  city  of  Paterson  has  a  legal  right,  under  the 
provisions  of  her  charter,  to  buy  lands,  and  erect,  maintain, 
and  govern  a  poor  house  thereon  out  of  her  territorial  limits 
and  within  the  bounds  of  anoDher  township  and  county;  and 
whether  the  erection  and  maintenance  of  such  an  institution, 
at  such  place,  and  under  such  circumstances,  is  a  public 
wrong,  injury,  and  nuisance  which  the  court  of  cluncery  has 
power  to  prevent,  are  questions  which  have  been  ably  and 
elaborately  argued  on  both  sides  before  the  court 

But  it  is  very  clear  that  this  court  cannot,  in  this  collate- 
ral way,  undertake  to  decide  the  whole  merits  of  this  case, 
aa  presented  in  the  bill,  answer,  and  affidavits.    The  court 
of  chancery  has  not  done  so.    The  cause  was  not  before  that 
court  upon  final  hearing.    The  testimony  was  not  taken; 
the  cause  was  not  ready  for  hearing.    The  motion  ar^pied 
before  the  Chancellor  was  a  motion  for  a  preliminary  in- 
junction pending  the  suit.     That  motion  alone  was  decided ; 
and  the  only  question  with  which  we  have  now  to  deal,  is 
whether  the  order  refusing  a  prelimary  injunction  was  er- 
-raniQus ;  for,  to  warrant  a  reversal  upon  appeal  from  chaa- 
'Oery,  some  definite  rule  of  law  or  equity  must  appear  to  have 
iibeen  violated.    Garr  v.  Hill,  1  Hal.  Ch.  A.,  639 ;  Rogers*^. 
jibMck's  exVi,  18  Wendell,  3129. 

Indeed,  so  narrow  is  the  question  that  usually  comes  up  by 
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appeals  from  interlocutory  orders  of  the  court  of  chasoerj, 
so  exclusively  is  the  appellate  court  confined  to  the  simple 
merits  of  the  order  itself,  that  repeated  efforts  have  been 
made  to  define  with  precision  the  exact  line  between  orders 
that  are  appealable,  and  orders  that  are  not  appealable.  This 
is  no  easy  task,  nor  has  it  been  entirely  accomplished.  The 
statute  {Rev.  S.  921,  §  80)  says  that  all  peTBonsaggrievedhj 
any  order,  &c.,  may  appeal.  But  this  language  must  have  a 
legal  construction ;  and  hence  this  court  held,  in  the  first 
case  above  cited,  that  the  party  must,  in  a  legal  sense,  be  ag- 
grieved. The  order  must  be  one  which  touches  the  merits 
of  the  question  in  the  cause,  and  affects  the  rights  or  inter 
ests  of  the  party.  And  so  it  has  been  held  that  orders  re> 
lating  merely  to  questions  of  practice,  as  an  order  for  the 
examination  of  a  witness,  saving  all  just  exceptions,  is  not 
appealable,  Huntington  v.  Jfichol,  3  John.  R,,  566 ;  or  for 
an  attachment  to  answer  touching  an  alleged  contempt, 
Bruce  r.  Street,  9  John^s  jR.,442;  nor  does  an  appeal  lie 
from  a  decree  made  upon  a  default  at  the  hearing.  Sands  v. 
Hildreth,  12  John's  R.,  493.  In  Br^tce  v.  Street,  Chancellor 
Kent,  delivering  the  unanimous  opinion  of  the  court  of  er- 
rors of  New  York,  said  :  **  It  has  been  frequently  admitted 
in  this  court,  that  there  is  a  class  of  orders  in  chancery  whidi 
are  not  objects  of  appeal.  But  there  never  has  been  any 
precise  and  definite  line  drawn  between  that  class  of  orders 
which  are,  and  that  class  which  are  not,  the  ground  of  ap- 
peal. Every  person  of  sense  and  reflection  will  at  once  per- 
ceive that  such  a  distinction  does,  and  must  exist  Ordere 
of  one  kind  or  other  arise  upon  every  material  step  taken  in 
the  progress  of  a  suit  in  chancery;  and  they  become  very 
frequent  and  numerous  in  a  cause  that  is  much  litigated. 
Many  of  these  orders  relate  to  the  process  and  practice  of 
the  court,  and  to  allow  an  appeal  from  every  order  would 
not  only  be  absurd  but  intolerably  oppressive."  It  never 
was  contemplated,  he  says,  to  o.llow  an  appeal  from 
any  decree  or  order  which  did  not  involve  a  decision  upon 
some  matter  touching  the  merits  of  the  controversy.   Andao 


1854.]    att'y  qen.  et  d.  v,  cnr  of  paterson.         631 

it  ha3  also  been  held  that  an  appeal  does  not  lie  upon  a  ques- 
tion as  to  interlocutory  costs  merely,  or  from  a  decree  for 
costSt  which  rests  in  the  discretion  of  the  court.  Winslow  v. 
Collins,  3  Paige  88 ;  HurU  v.  Wallacey  6  Paige  371 ;  Travis 
V.  Waters,  12  John's  R.  500;  Rogers  v.  Hally,  18  Wendell 
350. 

Of  course  this  rule  does  not  apply  in  a  case  where  the  al- 
lowance or  refusal  of  costs  is  governed  by  statute  or  a  stand- 
ing rule  of  court,  or  is  a  matter  of  strict  right.  Bvloid  v. 
Miller,  4  Paige,  473. 

It  is,  perhaps,  impossible  to  run  the  discriminating  line 
through  the  whole  class  of  interlocutory  orders,  so  as  to 
establish  a  permanent  and  inflexible  rule,  but  by  applying 
to  each  case  the  principles  referred  to  as  settled,  an  approxi- 
mation may  be  made  to  it. 

As  to  the  question  whether  ord^u*?  granting,  refusing, 
continuing,  and  dissolving  injunctions,  are  properly  within 
the  class  of  appealable  orders,  Mr.  Justice  Bronson,  in  the 
case  of  Rowley  v.  Benthuysen,  16  Wendell,  373,  said,  "  I 
cannot  admit  that  this  power  of  injunction  is,  in  all  cases,  a 
discretionary  power,  unless  it  can  be  maintained  that  the 
whole  jurisdiction  of  the  court  of  chancery  is  of  that 
character.  The  means  of  administering  preventive  justice 
by  the  writ  of  injunction  constitute  a  large  and  most  valua- 
ble part  of  the  power  of  the  court.  Bills  are  often  filed  for 
DO  other  purpose  than  that  of  obtaining  the  benefit  of  this 
writ ;  and  in  other  cases  the  granting  or  refusing  it  may  be 
equivalent  in  its  consequences  to  a  direct  decision  upon  the 
whole  merits  of  the  litigation.  Indeed,  the  motion  to  grant 
or  dissolve  an  injunction,  except  in  cases  of  culpable  de- 
fSault,  is  always  made  upon  the  merits  of  the  cause,  as  they 
are  disclosed  in  the  pleadings  between  the  parties.  The 
qnestion  certainly  is  not  addressed  to  the  arbitrary  or  un- 
limited discretion  of  the  chancellor,  but  depends  in  general 
«pon  settled  and  well  defined  principles — principles  which 
have  been  established  by  a  long  course  of  acyudication  in 
courts  of  equity — and  the  chancellor  in  awarding  or  dis- 
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solving  an  injanction  is  no  more  at  liberty  to  depart  from 
approved  precedents,  than  is  the  judge  who  presides  on  ihe 
final  decision  in  a  court  of  law/' 

But  admitting  these  general  principles  to  be  correct,  it 
does  not  follow  that  every  order  granting,  refusing,  coDtimi- 
ing,  or  dissolving  an  injunction  is  appealable.    For  thernle 
applies  to  this  as  well  as  to  any  other  class  of  orders,  fhat 
to  constitute  a  ground  of  appeal  the  party  appellant  mut, 
in  a  legal  sense,  be  aggrieved  by  the  order — it  must  be  An 
order  which  touches  the  merits  of  the  question  in  the  caiue, 
and  effects  the  rights  or  interests  of  the  party.     In  cases 
within  this  rule,  this  court  has,  I  believe,  uniformly  enter- 
tained these  appeals,  and  either  affirmed  or  reversed  the 
order  appealed  from ;  and  where  the  order  brought  up  has 
not  been  considered  as  coming  withiri  the  rule,  the  appeals 
have  been  dismissed.  Jitt^y  GenH  v.  Paterson  and  Hud.  Riv* 
R.  R,  Co.,  (not  reported);  Mulford  v.  Mirick,   (not  re- 
ported) ;  Garr  v.  Hill,  (before  cited).     The  first  question 
then  is,  whether  the  order  made,  refusing  a  preliminary 
injunction  in  this  case,  is  appealable  ?    Are  the  appellants 
aggrieved  in  a  legal  sense  by  it  ?     Docs  it  touch  the  merits 
of  the  question  in  the  cause  ?    Are  the  rights  and  interests 
of  the  appellants  affected   by  it?    An  injunction  is  the 
primary  object  of  the  bill.     If  the  complainants  are  entitled 
to  any  relief,  they  are  entitled  to  this.    If,  upon  the  case 
made,  the  erection  and  maintainance  of  this  poor  house  ig  a 
wrong  done  to  them,  this  is  the  redress  to  which  they 
are  entitled — the  remedy  for  the  wrong.     The  mischief 
must  be  restrained,  and  this  is  the  means  of  restraining  it 
with  which  the  court  of   chancery  is  armed.      It  is  not 
merely  the  building  of  a  house  in  Saddle  River  that  is  com- 
plained of,  but  the  keeping  of  paupers  there — and  this,  if  a 
nuisance,  at  all,  is  a  present,  existing,  continuing  nuisanoe. 
The  refusal  of  a  preliminary  injunction,  then,  does  touch  the 
merits  of  the  cause ;  it  is  the  refusal  of  a  present  rdltf 
against  a  present  mischief ;  and  the  appeal  is  not  liable  ie 
be  dismissed. 
Then,  the  remaining  question  is,  whether  the  order  of  the 
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chancellor  refusing  a  preliminary  injunction  was  erroneous. 
And  here  we  must  recur  again  to  the  narrow  limits  of  the 
question  presented  by  this  appeal.  It  is  not  whether  the 
complainants  are  right  or  wrong  upon  the  questions  in- 
volved in  the  case  made  upon  bill  and  answer — not  whether 
Paterson  has  a  right  to  establish  and  maintain  her  poor 
liouse  in  Saddle  River — nor  whether  it  is  a  miisaRce — but 
iTvheiher  the  chancellor,  in  the  decision  he  has  made  refus- 
ing this  order,  has  violated  any  well  settled  and  established 
rule  of  equity. 

I  think  it  very  clear  that  he  has  not 

First — Because,  upon  the  case  before  him  in  the  bill, 
answer,  and  affidavits,  no  case  of  threatening^  irreparable 
^mischief  is  made  out.  That  was  the  only  question  he  had 
to  decide  upon  the  motion  for  a  preliminary  injunction — in 
advance  of  the  hearing  of  the  cause,  and  before  the  case 
was  in  a  situation  to  be  decided  upon  the  merits.  Where  it 
does  not  appear  that  irreparable  mischief  is  liable  to  ensue 
from  leaving  a  party  to  go  on  exercising  a  right  he  claims, 
the  court  never  stops  him  before  it  has  an  opportunity  of 
^examining  the  question  of  right.  To  do  so  would  be  un- 
necessarily to  prejudge  the  case  before  a  full  hearing  on  its 
merits — and  so  are  the  authorities.  2  Story^s  Eq,  Jur.^  sec. 
924;  Earl  of  Ripon  v.  Hobart,  3  Milne  tf  Keene,  169; 
Kane  v.  Vanderburgh,  1  John,  Ch.  B.,  12 ;  Jerome  v,  Ross, 
1  John.  Ch.  «.,  315,  336 ;  Columbia  Steamhbat  Co.  v.  WU- 
drill,  Hal.  Dig.,  532,  s.  2;  Quackenbush  v.  Van  Riper,  2 
Green's  Ch.  jR.,  350  j  West  v.  Walker,  2  Green's  Ch.  B., 
279;  Van  Winkle  v.  Curtis,  2  Green's  Ch.  JR.,  422;  Morris 
Canal  Sr  Bank'g  Co,  v.  Socy  for  est,,  U.  M.,  1  HaL  Ch.  JR., 
iJ03.  The  mere  erection  of  a  house  intended  as  a  poor  or 
poor  and  work  house  is,  in  itself,  no  injury  to  anybody,  if 
the  intention  be  never  carried  out  Nor  is  the  sending  of 
paupers  into  a  township  or  county  illegally,  or  keeping  them 
there  a  few  mouths,  a  case  of  irreparable  mischief. 

Second — In  the  second  place  it  appeared  in  this  caso, 
before  the  court  of  chancery,  that  the  questions  involved 
were,  at  the  time  the  preliminary  injunction  was  appUed 
40 
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for,  pending  before  a  court  of  law.  The  main  question  in 
the  cause  is  essentially  a  question  of  law.  And  the  rule 
has  been  long  established,  that  in  such  cases  a  court  of 
equity  does  not  interfere  by  injunction  until  the  question  of 
right  is  determined.  Mfy  Gen'l  v.  Mchols,  16  Ves,,  338  ; 
Att'y  Gen'l  v.  Clever^  18  Ves,,  211 ;  AWy  Gen'l  v.  JV.  /.  R. 
R.  Co.y  2  Greenes  Ch.  B.,  140.  Upon  both  these  grounds 
the  order  refusing  the  injunction  was  right,  and  the  order 
of  the  chancellor  should  be  affirmed. 

Decree  of  Chancellor  affirmed  unanimously. 


*< 


«0| 
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Between  the  Morris  and  Essex  Railroad  Company, 
appellants,  and  John  I.  Blair  and  others,  respond- 
ants. 

Where  charges  of  fraud  are  clearly  made  in  the  bill,  an«l  clearly  and  une<niiva- 
cally  denied  in  the  answer,  tlie  answer  must  be  tiiken  as  true,  uule&?  there  is 
something  in  the  circumtitance?  of  the  case  which  shows  that  it  is  not  and  can- 
not b«  tme. 

Two  imilroftd  companies  were  incorporated  to  complete  two  independent  lines 
ftcrosa  the  state.  No  route  was  prescribed  to  either  other  than  the  termini. 
There  was  no  conflict  of  routes  on  the  face  df  the  charters,  and  no  necessary  con- 
flict in  carrying  out  the  objects  of  the  charters. 

BM,  that  the  prior  right  attached  to  the  company  which  first  actually  surveyed 
and  adopted  a  route  and  filed  their  surrey  in  the  office  of  the  Secretary  of  State. 

That  as  no  specific  route  wai  granted  to  either  company,  a  right  to  no  parUeular 
place  aecmed  to  either,  until  they  had  selected  or  determined  upon  a  location. 
TtuA  no  importance  should  be  attached  to  the  fhct  that  the  charter  of  one  com- 
|MUiy  was  pasted  seTen  days  before  that  of  the  other. 

The  mere  experimental  sunreying  of  a  route  will  not  confer  any  Tested  er  legal 
right  until  it  shall  have  been  adopted. 

Bjr  adopting  and  filing  a  surrey  of  their  route,  a  company  acquires  a  right  to  ob- 
tain the  lands  over  which  it  passed ;  and  they  cannot  be  deprived  of  that  right 
by  another  company  purchasing  and  taking  deeds  for  those  lands,  eren  if  made 
without  notice. 

Sneh  ooDTcyances  could  at  most  put  the  purchasers  in  the  condition  of  land  own. 
eri,  liable  to  have  their  lands  taken  upon  making  compensation. 

It  would  not  be  in  accordance  with  the  practice  of  a  court  of  equity,  upon  a  mere 
ii^unetion  bill,  to  investigate  and  decide  the  legal  title  of  two  railroad  compa- 
nies, under  their  respective  charters,  to  a  conflicting  route. 

The  injunction  was  issued  in  this  cause  upon  the  filing  of 
the  complainant's  bill  by  one  of  the  masters,  without  notice 
to  the  defendants.  Upon  the  coming  in  of  the  answer,  an 
ord^r  was  made  dissolying  the  injunction.  From  that  order 
the  complainants  appealed. 

The  groonds  upon  which  the  order  dissolving  the  injunc- 
tion was  made,  and  a  full  statemetit  of  the  case,  is  contained 


636         MORRIS  AND  ESSEX  R.  R.  CO.  V.  BLAIR  d  d.      [JUNB 

in  the  opinion  of  Abraham  Browning,  Esq.,  one  of  the  mas- 
ters of  this  court,  to  whom  the  matter  had  been  referred. 

Whitehead  and  Whdpley  for  complainants. 

Frelinghiiysen  and  Bradley  for  defendants. 

The  Master.  The  bill  in  this  case  was  filed  on  the  28tb 
day  of  Julv,  1853.  It  sets  forth  that  the  complainants  were 
incorporated  on  the  29th  day  of  January,  1835,  and  by  their 
charter  authorized  to  construct  a  railroad  from  the  track  of 
the  Xew  Jersey  railroad,  either  at  Newark  or  at  Elizabeth- 
town,  to  the  village  of  Morristown.  That  they  were  duly 
organized  as  a  company  on  the  14th  day  of  September,  1835  ; 
and  that  under  their  charter,  and  a  supplement  passed  March 
2d,  1836,  they  constructed  their  road  from  Newark  to  Mor- 
ristown, at  a  cost  of  two  hundred  and  fifty-three  thousand 
dollars.  That  the  supplement  authorized  them  to  extend 
their  road  from  Morristown  to  Dover ;  and  that  under  it  and 
a  further  supplement,  passed  February  25th,  1846,  they,  in 
that  year,  determined  upon  a  road  to  Dover ;  and  subse- 
quently extended  their  road  to  that  town,  at  an  additional 
cost  of  two  hundred  and  eighty  thousand  dollars.  That  this 
extension  was  made  for  the  purpose,  and  with  the  intention 
of  ultimately  continuing  their  road  to  the  Delaware  river ; 
and,  that  having  determined  that  the  time  had  arrived  for 
carrying  tliis  intention  into  effect,  they  applied  for,  and  on 
the  19th  of  February,  1851,  obtained,  a  further  supplement, 
authorizing  them  to  extend  their  road  from  Dover,  "  to  any 
point  on  the  Delaware,  at  or  near  the  town  of  Belvidere,  or 
the  Water  Gap,  or  between  those  places,"  and  with  power, 
by  the  consent  of  Pennsylvania,  to  construct  a  bridge  across 
the  river. 

That  under  this  last  supplement,  about  the  18th  day  of 
November,  1851,  they  determined  to  extend  their  road  to 
Hackottstown,  which  is  about  half  way  to  the  Water  Gap 
with  a  view  of  ultimately  extending  it  thereto.   That  on  the 
16th  of  December,  1851,  they  resolved  to  increase  their  cap- 
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iUl  stock  five  hundred  thousand  dollars,  for  the  purpose  of 
constructing  the  extension  to  Hackettstown  ;  and  that  on  the 
20th  of  February,  1852,  they  filed  in  the  secretary  of  state's 
office  a  survey  of  their  route  to  that  place.    That  four  hun- 
dred thoQsand  dollars  of  the  said  increase  of  capital  was 
subscribed  for,  a  portion  of  which  had  been  paid  in,  and 
eighty  thousand  dollars  thereof  had  been  expended  on  the 
Hackettstown  extension,  which  was  then  being  vigorously 
prosecuted  and  almost  completed.     Tliat  before  obtaining 
their  last  supplement,  they  had  become  satisfied  that  the 
public  convenience  and  their  own  interest  required  their 
road  should  be  extended  to  the  Water  Gap,  in  consequence 
of  which  they  had  ordered  an  actual  survey  to  be  made, 
which  was  begun  in  February,  1850,  and  subsequently  pro- 
secuted with  great  labor  and  expense.     That  in  November, 
1851,  they  determined  upon  a  general  route  through  the 
Vanness  Gap  of  the  intervening  mountains  to  tlie  Water 
Gap;  and  that  afterwards  they  made  a  particular  survey 
through  said  Gap,  which  their  board  of  directors  considered, 
approved,  and  adopted,  and  on  the  8th  day  of  March,  1853, 
they  deposited  it  in  tlie  office  of  the  secretary  of  state,  at 
Trenton.     That  this  survey  v/as  made  in  good  faitli,  and 
with  a  determination  to  construct  the  road  as  suon  as  the 
right  of  way  could  be  obtained.     That  on  the  12t]i  of  March 
they  commenced  purchasing  the  right  of  way  of  the  land 
owners;  that  on  the  loth   they  purchased  of  one  George 
Vass  a  portion  of  the  route  for  one  thousand  dollars,  and 
took  his  deed  therefor  in  fee  simple  ;  that  on  the  ITtli  they 
purchased  another  portion  of  one  Lanning  for  one  hundred 
and  forty  dollars,  and  took  his  deed ;  that  on  tlie  2d  day  of 
April  they  purchased  another  portion  of  one  Taylor  for  six 
hundred  dollars,  and  took  liis  deed ;  and  that  they  had  ex- 
pended in  all  twelve  thousand  dollars  in  purchasing  the  right 
of  way  along  said  route,  and  hoped  to  have  the  undisturbed 
possession  thereof,  to  which,  under  and  by  viitue  ("f  the 
premises,  they  insist  they  are  entitled. 

The  bill  then  sets  forth,  substantially,  tliat  olc  John  L 
Blair,  and  the  other  defendants  associated  with  l.im,  pre- 
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teinliii^j  10  act  as  a  corporation,  by  the  Dame  of  "The  War- 
ren Railroad  Company."  and  under  a  pretended  organization 
of  that  company,  according  to  an  act  passed  February  12th, 
ISol.  i^ntitlcd  "  An  act  to  incorporate  the  Warren  Railroad 
Company,"  have  taken  fraudulent  possession  of  the  said  lands 
purchased  of  Vass,  Taylor,  and  Lanning,  and  claim  a  right 
to  have  and  hold  the  same,  and  to  exclude  and  deprive  the 
complainants  of  their  said  route  and  lands  ;  and  that  said 
Blair  and  his  associates  have  actually  commenced  making 
fraudulent  excavations  upon  said  lands,  under  pretence  of 
constructing  a  railroad  thereon,  but  in  truth  for  the  purpose 
of  fraudulently  frustrating  the  complainants  in  the  extension 
of  their  road.  That  Blair  and  his  associates  pretend  that 
'*  The  Warren  Railroad  Company  "  had  been  duly  organized 
on  the  4tli  day  of  March,  1853,  the  stock  subscribed  for,  the 
presiden  t,  directors,  and  other  officers  appointed  and  elected ; 
that  upon  the  same  day,  after  being  thus  organized,  they 
duly  adopted  the  survey  of  a  route  for  a  railroad  throuj^ 
the  said  Vanncss  Gap,  and  over  the  said  lands  of  Vass,  Tay- 
lor, and  Lanning,  which  they  filed  in  the  oflSce  of  the  secre- 
tary of  state  on  the  eighth  day  of  the  said  month  of  Maich ; 
and  that  their  survey  was  made,  adopted,  and  filed  before 
the  survey  of  the  complainants.  That  Blair  and  his  asao- 
•ciates  also  pretend  that  Taylor,  Vass,  and  Lanning  executed 
licenses  or  conveyances  for  their  lands  to  the  Warren  Bail- 
road  Conii>any  before  the  aforesaid  purchases  of  them  by  the 
complainants.  The  bill  charges  that  all  their  pretences  are 
untrue  ;  that  the  organization  of  the  Warren  Company  was 
a  mere  sliam  ;  that  their  survey  was  never  actually  made,  but 
was  an  imaginary  survey  on  paper,  indefinite,  uncertain,  and 
gotten  up  and  adopted  for  the  fraudulent  purpose  of  getting 
possession  of  parts  of  the  said  route  of  the  complainants,  and 
thereby  thwarting  their  operations;  that  their  said  survey 
was  never  duly  adopted  by  the  Warren  Company ;  that  their 
purchases  of  the  right  of  way  of  Vass,  Taylor,  and  Lanning, 
were  illegal  and  fraudulent;  in  short,  that  the  whole  pro- 
ceedings of  the  Warren  Company  were  illegal  and  in  bad 
faith,  without  any  bona  fide  intention  of  constructing  a  romk^ 


1854.]  MORRIS  AND  ESSEX  R.  R.  CO.  V.  BLAIR  ct  ol.        639 

but  simply  for  the  purpose  of  interfering  with  and  stopping 
the  operations  of  the  complainants;  as  to  whom,  all  their 
acts  were  fraudulent  and  void,  and  ought  in  equity  to  be  set 
aside. 

The  bill  prays  that  it  may  be  decreed — 

First.  That  the  complainants'  survey  is  valid,  and  suffi- 
cient to  vest  in  them  a  right  to  acquire  the  lands  on  the 
route  surveyed  by  them. 

Second.  That  the  conveyances  by  Taylor,  Vass,  and  Lan- 
ning  to  the  complainants,  are  valid,  and  sufficient  to  vest  in 
them  legal  title  to  the  lands. 

Third.  That  the  survey  of  the  Warren  Company  is  fraud- 
ulent, and  void  against  the  complainants. 

Fourth.  That  the  complainants'  survey  was  first  filed,  and 
was  the  first  valid  acceptance  of  a  grant  from  the  state  of  the 
right  of  way  over  said  route  ;  and 

Fifth.  That  the  grants  of  Vass,  Taylor,  and  Lanning  to 
the  Warren  Company  were  illegal,  fraudulent,  and  void 
against  the  complainants. 

It  also  prays  for  an  injunction  to  restrain  the  defendants 
and  all  persons  acting  under  them  from  all  further  proceed- 
ings ;  and  for  a  subpoena  for  the  defendants,  including  the 
Warren  Company,  by  its  corporate  name. 

Upon  filing  the  bill,  an  injunction  was  allowed  and  issued 
according  to  its  prayer,  which  was  subsequently  modified,  so 
as  to  restrain  both  parties  from  proceeding. 

An  answer  to  this  bill  was  filed  on  the  15th  of  October 
last,  by  all  of  the  defendants  but  two,  George  Vass  and 
George  W.  Taylor,  who,  it  is  alleged  in  the  answer,  had 
parted  with  all  their  interest  in  the  Warren  Railroad  Com- 
pany, and  resigned  their  offices  as  directors,  before  the  bill 
was  filed.  This  fact  also  appears  in  the  affidavits  of  William 
E.  Dodge  and  John  I.  Johnson,  annexed  to  the  answer,  to 
whom  Taylor  and  Vass  had  sold  their  stock,  and  who  had 
"been  elected  directors  in  their  stead. 

The  answer  admits  the  complainants'  charter  and  supple* 
nents,  and  their  organization,  as  set  forth  in  the  bill,  tad 
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the  coDStruction  of  their  railroad  from  Newark  to  Morris- 
town,  from  thence  to  Dover,  and  that  thej  were  then  engaged 
in  extending  it  from  Dover  to  Hackettstown,  but  at  what 
cost  and  with  what  ulterior  design,  the  defendants  say  they 
are  ignorant.  It  also  admits  that  tlic  complainants  made 
some  general  explorations  or  surveys  of  routes  between 
Hackettstown  and  the  Delaware  river,  but  it  denies  that  they 
actually  surveyed  and  adopted  any  specific  route,  until  after 
the  Warren  Company  had  surveyed  and  adopted  the  route 
in  question.  It  also  admits  that  the  complainants  surveyed 
a  route  from  Hackettstown  to  the  Water  Gap,  through  the 
Vanness  Gap,  and  over  the  lands  of  Yass,  Taylor,  and  Lan* 
ning ;  but  it  denies  that  that  survey  was  either  made  or  filed 
before  the  survey  of  the  Warren  Company  through  the  same 
Gap  and  over  the  same  lands.  It  also  admits  that  the  com- 
plainants purchased  and  received  deeds  for  the  lands  of  Vaaa, 
Taylor,  and  Lanning,  but  it  avers  that  such  purchases  and 
conveyances  were  after  the  same  lands  had  been  purchased 
by  and  conveyed  to  the  Warren  Company,  and  with  full 
knowledge  of  such  prior  purchases.  It  also  admits  that  the 
Warren  Company  had  taken  possession  of  the  lands  pur- 
chased of  Vass,  Taylor,  and  Lanning,  and  made  excavations 
for  the  purpose  of  making  a  railroad  thereon,  but  avers  that 
such  possession  and  excavations  were  in  good  faith,  and  for 
the  bona  fide  purpose  of  constructing  a  road,  denying  the 
fraud  charged  in  the  bill. 

In  justification  of  the  acts  of  the  defendants,  the  answer 
sets  up  the  charter  of  **  The  Warren  Railroad  Company,"  by 
the  legislature  of  New  Jei^ey,  granting  them  the  right  "  to 
survey,  lay  out,  and  construct  a  railroad  from  some  suitable 
place  on  the  Delaware  river,  not  more  than  five  miles  above 
the  Delaware  Water  Gap,  by  the  most  feasible  route,  to  in- 
tersect the  road  of  the  Central  Railroad  Company  of  New 
Jersey,  at  or  near  New  Hampton,"  approved  on  the  12th  day 
of  February,  1851,  seven  days  before  the  supplement  au- 
thorizing complainants  to  extend  their  road  from  Hackett9- 
town  to  the  Delaware  river. 
..  The  organization  of  the  Warren  Company  on  the  4th  of 
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March,  1853,  by  subscriptioDS  to  the  capital  stock  ;  the  elec- 
tion of  Blair  and  the  other  individual  defendants,  directors) 
the  organization  of  the  board  of  directors,  and  the  election 
of  Blair  as  president,  setting  out  with  great  particularity  the 
whole  proceeding,  which  organization  it  avers  to  have  been 
in  good  faith,  according  to  their  charter,  and  for  the  purpose 
of  carrying  its  object  into  effect,  denying  that  it  was  a  Aam 
for  the  fraudulent  purpose  of  thwarting  the  complainants^ 
or  for  any  other  fmudulent  or  improper  purpose.  The  an- 
swer then  avers,  that  previous  to  this  organization,  a  survey 
of  the  route  from  New  Hampton  to  the  Water  Gap  had  been 
made,  under  the  direction  of  Mr.  Blair,  and  that  that  survey 
was,  on  the  same  4th  day  of  March,  adopted  by  the  board  of 
directors  of  the  Warren  Company ;  and  that  Mr.  Blair  was 
then  directed  to  have  the  said  survey  filed  in  the  office  of  the 
secretaiy  of  state;  and  that  he  had  it  filed  on  the  8th  day 
of  Mardi,  before  the  complainants'  survey  was  filed ;  that 
having  adopted  and  filed  their  survey,  Blair,  under  authority 
of  the  Warren  Company,  purchased  and  procured  convey- 
ances of  Vass,  Taylor,  and  Lanninp:,  upon  the  line  of  the 
route,  before  the  complainants  purchased  of  them,  of  which 
the  complainants  had  notice  ;  and  that  the  Warren  Company 
then  entered  upon  these  lands  and  commenced  the  construc- 
tion of  their  road  in  good  faith,  whicli  they  intended  to  com- 
plete, and  continued  their  work  until  restrained  by  the  in- 
junction. The  answer  admits  that  the  two  routes  adopted 
by  the  companies  conflict  in  the  Vass  and  Vanness  Gaps,  but 
insists  that  these  conflicts,  by  slight  alterations  on  the  part 
of  complainants,  could  be  avoided  without  any  very  consid- 
erable expense,  but  that  if  both  loads  cannot  be  made 
through  the  passes  in  the  mountains  wheie  they  conflict,  the 
complainants  must  yield. 

These  are,  sul>stantially,  the  averments  of  the  bill  and 
answer,  so  far  as  necessary  to  undeistand  the  points  in  con- 
troversy;  and  if  the  complainants  have  a  right  to  the  con- 
tinuance of  the  injunction,  it  must  be  on  one  of  two 
grounds : 
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First — Fraud  in  the  organization  and  proceedings  of  the 
Warren  Company ;  or, 

Second — A  prior,  legal  or  equitable  right  in  the  com- 
plainants, to  the  lands  where  the  routes  conflict. 

I.  The  fraud  charge^  is,  that  knowing  the  intentions  of 
the  complainants  to  extend  their  road  from  Hackettstown  to 
the  Water  Gap,  Blair  and  his  associates  made  a  mere  fic- 
titious organization  of  the  Warren  Company,  adopted  a 
paper  survey  of  a  route  never  actually  run  through  the 
passes  in  the  mountains  where  the  complainants  road  would 
pass,  and  then  made  purchases  of  the  lands  in  those  passes 
merely  for  the  purpose  of  thwarting  the  complainants  with- 
out any  bona  fide  intention  of  constructing  a  road  there 
themselves. 

These  charges  are  clearly  and  unequivocally  made  in  the 
bill,  and  without  entering  into  any  critical  exaniioation,  I 
think  they  are  as  clearly  and  unequivocally  denied  in  the 
answer.  In  this  respect,  the  answer  is  responsive  to  the 
bill,  and  must  therefoie  be  taken  as  true,  unless  there  is 
something  in  the  circumstances  of  the  case  which  shows 
that  it  is  not  and  cannot  be  true  :  I  am  unable  to  discover 
^ny  such  circumstances ;  on  the  contrary,  the  business  and 
business  relations  of  Mr.  Blair,  (who  was  undoubtedly  the 
leading  man  in  the  organization  of  the  Warren  Company,) 
detailed  in  the  answer,  his  interests  in  the  manufacture  of 
iron  in  the  state  of  Pennsylvania,  his  connection  with  the 
railroads  in  that  state,  then  made  and  being  made,  and  with 
which  and  the  Central  Railroad  in  this  state,  the  Warren 
road  would  apparently  make  a  very  important  link,  com- 
pleting a  communication  by  railroad  between  his  iron  works 
:and  the  city  of  New  York,  and  the  obvious  interest  which 
he  and  those  connected  in  business  with  him  had  in  forming 
:8uch  a  communication,  tend,  in  my  view,  greatly  to  confirm 
the  answer. 

It  may  be  true,  and  I  have  no  doubt  is  true,  that  Blair 
:and  his  associates  hastened  the  organization  of  the  Warres 
Company,  and  adoption  and  filing  of  a  survey  through  the 
important  passes  of  the  mountains,  and  the  purchasing  of 
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the  laads  in  those  passes,  in  consequence  of  discovering  that 
the  complainants  were  about  to  locate,  or  would  probably 
locate,  the  extension  of  their  road  there ;  but  in  this  I 
see  nothing  fraudulent  or  illegal.  They  had  a  charter 
authorizing  them  to  construct  a  road  *'  by  the  most  feasible 
route/'  from  New  Hampton  to  the  Delaware,  so  as  to  per- 
fect an  important  line  of  communication  in  which  they  were 
deeply  interested ;  and  if  they  discovered  that  this  "most 
feasible  route  "  was  about  to  be  occupied  by  the  complain- 
ants, there  was  nothing  illegal  or  fraudulent  in  hastening 
their  organization  and  adoption  of  a  survey,  so  as  to  secure 
the  route  to  themselves.  It  is  of  no  importance  whether 
this  was  all  done  in  one  day  or  one  month,  provided  there 
was  a  legal  right  to  do  it ;  nor  is  it  any  ground  of  objection 
with  the  complainants,  that  there  was  irregularity  in  the 
organization  of  the  Warren  Company,  provided  an  organi- 
zation was  actually  made  ;  they  thereby  became  a  corpora- 
tion de  facto^  and  their  right  to  act  as  a  corporation  cannot 
be  questioned  by  the  complainants  in  this  collateral  way ; 
and  in  my  view,  it  is  of  as  little  importance  whether  the 
survey  of  the  route  was  before  or  after  the  organization,  or 
by  whom,  or  under  whose  direction  it  was  made.  The 
adoption  of  it  by  the  Warren  Company  made  it  their  own, 
as  much  so  as  if  made  after  the  organization,  by  a  person 
employed  by  them  for  that  purpose.  These  matters  only 
become  important  in  connection  with  the  question  of  fraud, 
whether  the  proceedings  of  the  defendants  were  in  good  or 
bad  faith ;  the  charges  of  fraud  being  fully  met  by  the 
answer,  the  haste  and  irregularity  of  the  proceedings  be- 
'Come  unimportant.  This  brings  me  to  the  second  ground 
upon  which  the  complainants  rest  their  argument  to  have 
the  injunction  continued. 

II.  The  prior,  legal  and  equitable  right  to  the  conflicting 
portions  of  the  routes  of  the  two  companies  is  a  question  of 
law,  arising  out  of  the  charters  of  the  companies,  and  their 
respective  proceedings  under  them. 

In  the  first  place  it  should  be  observed,  in  reference  to 
the  roads  of  the  two  companies,  as  authorized  by  their 
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charters,  that  they  start  from  entirely  different  points,  some 
fifteen  miles  distant;  the  one  from  the  then  terminiis  of  the 
Morris  and  Essex  road,  at  Dover,  in  the  county  of  Morris; 
the  other  from  the  line  of  the  Central  road,  at  New  Hamp- 
ton, in  the  county  of  Warren.     Neither  has  a  specific  ter- 
minus  assigned.    The  complainants  are  authorized  to  go  to 
the  Delaware  river,  anywhere  between  Belvidere  and  the 
Water  Gap,  a  distance  of  fifteen  miles ;  the  Warren  Com- 
pany may  go  to  the  river  anywhere  below  a  point  five  miles 
above  the  Water  Gap.    One  road  is  designed  to  connect  the 
Morris  and  Essex  road  with  the  river;  the  other  to  form  a 
connection  between  the  Central  Railroad  and   the  river. 
They  are  to  complete  two  independent  railroad  lines  across 
the  state,  and  there  is  no  route  granted  or  prescribed  to 
either,  other  than  their  commencements  and  indefinite  ter- 
mini above  described ;  nothing  therefore  appears  upon  the 
face  of  their  charters  creating  a  necessary  conflict  of  routes; 
each  company  is  at  liberty  to  select  its  own  route  and  its 
own   termination   upon   the   river,   within    the    prescribed 
limits.     It  is  not  a  case  therefore  of  a  prior  grant  of  a  spe- 
cific route  for  a  railroad  by  the  legislature  to  one  company, 
and  a  subsequent  grant  of  the  same  route  to  another  com- 
pany, without  repealing  the  former  grant,  or  providing  for 
compensation.     If  it  were,  upon  principle  and  authority, 
the  first  company  would  take  a  vested  right  in  the  route,  to 
the  exclusion  of  the  second.     Chesapeake  Sr  Ohio  Canal  Co. 
V.  Baltimore  ^  Ohio  R.  R.  Co.,  4  Gill  and  Johns,  1.     There 
is  no  conflict  on  the  face  of  the  diarters,  and  no  necessary 
conflict  in  carrying  out  the  objects  of  the  charters.     The 
conflict  is  one,  not  ol  necessity,  but  of  choice  in  the  selec- 
tion of  routes  by  the  companies ;  and  in  my  opinion,  there- 
fore, the  prior  right  will  attach  to  the  company  which  first 
actually  surveyed  and  adopted  a  route  and  filed  their  sur- 
vey in  the  oflSce  of  the  secretary  of  state.     The  language  of 
the  diarter  of  the  Warren  Company  is,  *'  when  the  route  of 
such  road  shall  have  been  determined  upon,  and  a  survey  of 
such  route  deposited  in  the  ofiBce  of  the  secretary  of  statCi 
then  it  shall  be  lawful  for  said  company  to  enter  upon  ''  and; 
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construct  their  road.  {Sec.  6.)  The  complainants'  charter 
is  substantially  the  same.  {Sec.  6.)  As  no  specific  route 
was  granted  to  either  company,  a  right  to  no  particular 
place  could  accrue  to  either,  until  they  had  selected  or  de- 
termined upon  a  location  ;  consequently  I  attach  no  impor- 
tance to  the  fact  that  the  charter  of  the  Warren  Company 
was  passed  seven  days  before  the  charter  authorizing  the 
extension  of  the  complainants'  road.  At  least  I  do  not  base 
my  opinion  on  that  fact;  if  entitled  to  any  weight,  it  is  in 
favor  of  the  Warren  Company,  whose  charter  gives  them  a 
right  to  the  "  most  feasible  route." 

It  may  be  true  that  the  complainants  first  actually  sur- 
veyed in  the  passes  where  the  conflicts  occur,  although  there 
seems  to  be  some  doubt  on  this  subject.  But,  assuming  it 
to  be  true,  the  mere  experimental  surveying  of  a  route  will 
not  confer  any  vested  or  legal  right,  until  it  shall  have  been 
adopted.  Until  then  the  company  is  in  no  wise  committed 
to  it.  If  done  by  their  direction,  they  may  change  their 
mind  and  go  elsewhere.  It  may  be  the  mere  act  of  their 
engineer ;  and  he  may  recommend  it  or  not.  If  he  should,  the 
company  may  reject  it  and  select  another  route.  Although  the 
oomplainants  therefore  may  have  first  surveyed  the  conflict- 
ing passes  in  the  mountains,  yet  the  Warren  Company  after- 
wards surveyed  the  same  passes,  and  first  adopted  the  route, 
and  first  filed  their  survey  in  the  office  of  the  secretary  of  state. 
This  gave  them  a  legal  right  to  the  route  surveyed,  and 
in  my  view  excluded  the  complainants  from  occupying  the 
same  lands. 

The  bill  charges,  that  at  the  time  of  the  adoption  of  the 
survey  by  the  Warren  Company,  on  the  morning  of  the 
fourth  of  March,  they  had  no  survey  before  them,  that  is, 
no  map  or  formal  written  description  of  the  exact  route 
which  the  engineer  had  run.  The  answer  substantially  ad- 
mits this.  But  the  survey  had  then  been  actually  made; 
and  either  from  Mr.  Blair,  or  ia  aome  other  way,  the  direc- 
tors knew  where  it  had  been  run ;  and  by  resolution  they 
adopted  and  approved  of  the  line  of  location,  as  surveyed 
and  made  by  Edwin  McNeil,  chief  engineer,  and  under 
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his  direction,  "as  now  staked  out,"  describing  generally 
the  route.  By  another  resolution,  they  directed  their  presi- 
dent, Mr.  Blair,  to  have  the  survey  thus  adopted  mapped 
and  filed.  This  was  subsequently  done ;  so  that  a  written 
survey  was  filed  on  the  morning  of  the  eighth,  before  the 
complainants  had  filed  their  survey,  which  was  both  adopted 
and  filed  on  that  day.  I  do  not  think  it  was  essential  that 
the  Warren  Company  should  have  had  a  map  or  a  formal 
written  survey  before  them  ;  or  that  such  a  map  or  survey 
should  have  been  made  at  the  time  of  the  passage  of  the 
resolution  adopting  the  survey  made  by  McNeil.  It  is  suffi- 
cient if  the  survey  had  been  made  on  the  ground.  The 
adoption  was  of  a  survey  thus  made,  that  is,  of  the  route  or 
location ;  of  which  a  map  or  writing  would  be  mere  evi- 
dence, and  could  be  furnished  afterwards  from  the  field 
notes  of  the  engineer. 

In  this  connection  may  be  mentioned  another  ob}aclioii 
urged  against  the  survey  of  the  Warren  Company,  that  it  it 
uncertain  and  indefinite,  being  described  by  radii  and  corveSi 
instead  of  a  succession  of  angles  of  course  and  distaaee. 
Perhaps  the  former  of  these  modes,  if  carefully  done,  ib 
more  accurate  than  the  latter.  Either  would  enaUe  «ii 
engineer  to  run  the  survey  on  the  ground,  and  either  mode 
is  therefore  sufficient.  But  upon  inspection  of  the  WarrMi 
survey,  in  several  instances  it  is  not  stated  whether  the 
curve  is  to  the  right  or  left,  so  that  at  those  points  some 
difficulty  might  arise.  These,  however,  are  not  the  points 
where  the  routes  conflict,  and  can  no  more  be  objected  tQ 
by  the  complainants,  than  the  Warren  Company  could  object 
to  their  survey,  because  in  transcribing,  in  some  instances, 
west  had  been  written  for  east,  or  north  for  south.  I  think 
the  survey,  as  adopted,  was  sufficient. 

The  Warren  Company,  by  adopting  and  filing  a  survey  of 
their  route,  acquired  a  right  to  obtain  the  lands  over  which 
it  passed.  They  could  not  be  deprived  of  that  right  by  the 
complainants  purchasing  and  taking  deeds  for  those  lands, 
even  if  made  without  notice,  and  before  the  purchases  by 
the  Warren  Company.    Such  conveyances  could  at  most  put 


1854.]  MORRIS  AND  ESSEX  R.  R.  CO.  V.  BUIR  it  d,         647 

the  complainants  in  the  condition  of  land  owners,  liable  to 
have  their  lands  taken  by  the  Warren  Company  upon 
making  compensation.  But  in  fact,  the  Warren  Company 
first  purchased  and  obtained  deeds  from  Vass,  Taylor,  and 
Lanning,  for  the  lands  in  the  conflicting  passes.  After- 
wards, the  complainants,  with  a  full  knowledge  of  the  prior 
purchases,  purchased  the  same  lands.  This  could  confer  no 
right,  legal  or  equitable,  against  the  Warren  Company. 

It  was  strongly  pressed  upon  the  liearing,  that  the  com- 
plainants, by  first  making  their  road  to  Morristown,  and 
extending  it  to  Dover  and  Hackettatown,  under  the  respec- 
tive supplements  to  their  charter,  with  a  determination  upon 
their  part  ultimately  to  obtain  permission  and  extend  their 
road  to  the  Delaware  river,  acquired  an  equitable  right  to 
do  80,  against  the  Warren  Company,  which  was  not  incor- 
porated until  after  the  Dover  extension  had  been  authorized 
and  constructed ;  and  after  this  determination  had  been 
conceived  by  the  complainants. 

Thie  charter  of  the  complainants  and  its  supplements^ 
which  had  been  passed  before  the  incorporation  of  the  War- 
ren Company,  only  authorized  them  to  construct  a  road  as 
far  as  Dover :  and  whatever  may  have  been  the  design)!, 
intentions  and  determinations  of  the  complainants  as  U> 
whiat  they  would  ultimately  prevail  upon  the  legislature  to 
permit  them  to  do,  and  what  they  would  ultimately  accom- 
plish, they  surely  could  acquire  no  right,  legal  or  equitable, 
to  extend  their  road  to  the  river,  until  they  had  obtained 
permission  to  do  so.  As  to  the  construction  of  any  road 
beyond  the  terminus  fixed  in  their  charter  and  its  supple- 
ments, they  had  and  could  have  no  right  The  field  of  en- 
terprize  beyond  was  open  to  others  as  well  as  to  them ;  and 
the  justice  or  propriety  of  conferring  additional  powers 
upon  them,  or  giving  them  to  others,  was  for  the  considera- 
tion of  the  legislature.  The  acquisition  of  one  corporate 
privilege  will  not  draw  to  it  a  separate  and  independent 
corporate  privilege.  Corporations  have  no  other  rights  or 
powers  than  those  expressly  granted,  or  necessary  to  their 
enjoyment. 
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Besides,  these  determinations,  if  they  really  existed  in 
the  minds  of  the  complainants,  were  never  expressed  or  de- 
clared in  the  only  way  that  a  corporation  can  speak  or  de- 
clare its  intentions,  by  resolutions  passed  or  published  by 
their  board  of  directors.  Any  other  determinations  than 
these  are  the  mere  opinions  or  resolves  existing  in  the  minds 
x)f  the  individual  members.  They  may  or  may  not  be  the 
same  in  all,  or  a  majority  of  the  members.  The  corpora- 
tion, as  such,  is  not  responsible  for  nor  can  it  predicate 
any  rights  upon  them,  until  assumed  by  their  board  of 
directors. 

The  charges  of  fraud  contained  in  the  bill  having  been 
fully  met  by  the  answer ;  and  the  legal  and  equitable  rigbt 
to  the  conflicting  portions  of  the  routes  being,  in  my  opioioD, 
in  the  Warren  Company,  I  think  the  injunction  should  be 
dissolved  ;  and  I  do  therefore  recommend  to  his  Honor,  the 
Chancellor,  to  dissolve  the  same  with  costs. 

The  opinion  of  the  court  of  appeals  was  delivered  by 

Green,  C.  J.  The  injunction  was  issued  in  this  cause  upon 
the  filing  of  the  complainants'  bill  by  one  of  the  masters, 
without  notice  to  the  defendants.  Upon  the  coming  in  of 
the  answer,  an  order  was  made  dissolving  the  injunction. 
From  that  order  the  complainants  have  appealed. 

It  is  conceded  by  counsel,  that  the  simple  inquiry  for  this 
court  is  whether  the  equity  of  the  bill  is  fully  met  and  de- 
nied by  the  answer  ?  If  it  is,  then,  by  the  well  settled  rules 
of  the  court  of  equity  the  injunction  was  properly  dissolved, 
and  the  order  of  the  chancellor  must  be  affirmed. 

The  gravamen  of  the  complainants'  bill  consists  mainly  in 
the  charge  of  fraud  in  the  organization  of  the  Warren  Bail- 
road  Company,  and  in  the  preparation  and  filing  of  the  Pur- 
vey of  their  route.  The  Warren  Railroad  Company,  it  is 
alleged,  was  organized,  and  the  survey  of  their  route  made 
and  filed,  without  the  means  or  intention  of  constructing  a 
road,  but  mala  fide  for  the  purpose  of  anticipating  and 
thwarting  the  operations  of  the  defendants. 
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This  charge  is  fully  met  and  expressly  denied  by  the  de- 
fendants' answer.  It  is  clearly  set  forth  in  the  answer,  in 
terms  that  admit  of  no  eqaivocation,  that  the  organization  of 
the  Warren  Railroad  Company  was  completed,  their  survey 
made  and  filed,  and  the  work  entered  upon  in  good  faith  for 
tho  piurpose  of  constructing  their  road  uader  the.  au(hari|y 
of  their  charter,  upon  the  route  thereby  authorized.  That 
the  organization  of  the  Warren  road  was  irregularly  or  in- 
formally made,  that  it  was  made  in  great  haste,  for  the  ex- 
press purpose  of  gaining  a  priority  over  the  complainants, 
are  iounaterial  charges,  except  so  far  as  they  tend  to  support 
the  charge  of  fraud.  The  existence  of  th/B  Warrea  Aailrpad 
Company  de  facto,  cannot,  it  is  admitted,  be  denied  or  called 
in  question  upon  this  inyestigation.  So  &r  as  the  charges 
of  fraud  are  concerned,  the  equity  of  the  bill  is  fully  denied 
by  the  answer. 

Independent  of  the  charge  of  fraud>  the  complainants  show 
DO  prior  legal  or  equitable  title  over  the  defendants  which 
<>ntitle  them  to  the  aid  of  a  court  of  equity.  It  would  not 
be  in  accordance  with  the  practice  of  a  court  of  equity,  upon 
a  mere  injunction  bill,  to  investigate  and  decide  the  legal 
title  of  these  parties,  under  their  respective  charters,  to  the 
route  in  question. 

Upon  the  grounds  clearly  expressed  in  the  opinion  of  the 
aiaster,  in  compliance  with  which  ..the  order  di^Qlviqg  the 
injunction  was  made,  the  order  sbQdld  be  affirm^,  w^th 
costs. 

Decree  accordingly. 

Ito«ree  affimed  onwiiBOualy. 
41 
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John  Cortell  Ek.  et  d.,  appellants;   and  Cabouhb. 
HoLCOMBE,  bj  her  Guardian,  respondent. 

There  eMi  be  no  appeal  from  an  order  of  the  court  of  ehaneerj  direetiBg  froeee* 
to  bring  in  the  parties  to  answer  for  an  alleged  contempt.  It  cannot  be  aaid 
that  the  party  i»  aggrieved  by  such  an  order. 

Where  the  order  has  been  exeevted,  the  object  attained,  and  there  if  nothiag  ifeifr 
which  a  judgment  of  rerersal  could  operate,  the  appeal  will  be  diimissed. 

This  was  an  appeal  from  an  order  of  the  chancellor 
directing  process  to  bring  in  the  parties  to  answer  for  an 
alleged  contempt.  The  opinion  of  the  court,  dismissing  the 
appeal,  was  delivered  by 

The  Chancellob.    The  bill  exhibited  in  this  cause  in 
the  court  of  chancery  was  on  behalf  of  an  infant  com- 
plainant.   The  object  of  the  bill  was  to  obtain  an  acooaot 
from  the  defendants  of  an  estate  in  their  hands,  as  the  execu- 
tors of  the  will  of  the  father  of  the  infant,  and  abo  for 
proper  allowances  out  of  the  estate  for  her  maintainfloce 
and  education.    After  the  answer  of  the  defendant  came  in, 
a  petition  was  filed  praying  an  allowance  as  well  for  the 
purposes  of  education  and  maintainance  pendente  liitf  ^ 
also  a  proper  allowance  to  enable  the  complainant  to  prt^ 
cute  her  suit.     Upon  a  reference  to  a  master  and  his  report 
thereon,  the  chancellor,  on  the  20th  March,  1854,  made  w 
order  directing  a  certain  sum  of  money  to  be  paid  to  the 
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complainant,  for  the  purposes  named  in  her  petition.  This 
order  was  not  appealed  from.  It  still  stands  in  full  force. 
A  copy  of  it  was  served  upon  the  defendants,  and  they 
neglected  and  refused  to  comply  with  it. 

On  the  14th  September,  1854,  the  chancellor  made  an 
order  which,  after  reciting  the  one  of  the  20th  March  pre- 
vious, and  its  due  service  according  to  the  practice  of  the 
court — the  refusal  of  the  defendants  to  obey  the  same,  and 
due  notice  of  the  then  application — directed  that  an  attach- 
ment issue  against  John  Coryell  and  Alexander  Coryell, 
two  of  the  said  defendants.    From  this  order  the  defend- 
ants appealed  to  this  court.    The  respondent  now  moves  to 
dismiss  the  appeal  on  the  ground  that  no  appeal  can  be 
taken  from  the  order — it  being  a  mere  order  in  the  progress 
of  the  suit,  not  affecting  the  merits  of  the  cause,  and  by 
which  the  party  appealing  is  not  aggrieved.    The  counsel 
for  tlie  appellants  insist,  that  an  appeal  is  given  by  the  con- 
stitution, and  by  statute,  from  every  order  made  by  the 
court  of  chancery  in  the  progress  of  a  cause,  and  that  this 
court  has  no  authority  to  limit  this  right,  but  must  hear  the 
appeal.    The  broad  ground  taken  by  the  counsel  would  lead 
to  much  more  mischief,  and  be  more  oppressive  to  parties, 
than  an  erroneous  decree,  or  order,  which  the  right  of  ap- 
peal is  intended  to  redress.     But  it  is  not  warranted  by  the 
language,  or  spirit,  of  the  constitution,  or  the  statute.     In 
speaking  of  the  court  of  appeals,  the  constitution  [declares, 
{Jlrt.  6,  sec.  2,  par.  5,)  "  when  an  appeal  from  an  'order  or 
decree  shall  be  heard,  the  chancellor  shall  inform  the  court, 
in  writing,  of  the  reasons  for  his  order,  or  decree."    This 
is  all  the  constitution  says  upon  the  subject.   The  language, 
80  far  from  justifying  an  argument  that  a  party  should 
have  an  appeal  from  any  and  every  order  the  chancellor 
might  make,  in  the  progress  of  a  cause,  rather  implies" the 
contrary.    In  matters  of  practice  merely,  or  of  discretion, 
what  could  be  the  object  in  the  chancellor's  furnishing^the 
court  with  his  reasons  in  writing?    The  constitution  con- 
templates that  in  the  regulation  of  the  court  by  statute,  and 
by  tfie  rules  and  regulations  of  the  riespective  courts,  a 
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party  aggrieved  may  have  redress  by  ant  appeal,  and  this  the 
statute  has  secured  to  such  party.  It  enacts  (Laws  of  Jf,  J. 
921,  §  80),  that  all  persons  aggrieved  by  any  order  or  de- 
cree of  the  court  of  chancery,  may  appeal  from  the  Bluiiey  or 
any  part  thereof,  to  the  court  of  errors  and  appeals.  The 
rules  of  this  court  and  of  the  court  of  chancery  vffofd  to 
such  party  the  full  benefit  of  the  statute. 

Without  defining  the  character,  or  attempting  to  dassify 
the  orders  of  the  court  of  chancery,  ^hichmayi  Mdinay  not, 
"be  appealed  fi'om,  it  is  certain  there  can  be  no  appeal  firom 
an  order  by  which  the  party  is  not  aggrieved.  The  rery 
object  of  the  appeal  is  to  redress  an  injnry.  If  there  ib  no 
injury  to  redress  there  can  be  no  appeal.  The  tybject  of  the 
appeal  cannot  be  attained.  It  cannot  be  what  it  is  ioMided 
— a  redress  for  an  injury. 

By  a  statute  of  Xew  York,  while  the  court  of  chancery 
existed  there  as  at  present  in  this  state,  an  appeal  was 
given  almost  in  the  game  language  as  by  our  statute,  "  that 
all  persons  aggrieved  by  any  sentence,  judgment,  decree,  or 
order,  of  the  court  of  chancery,  or  court  of  probate,  may 
appeal  from  the  same,  or  any  part  thereof.''    By  repeated 
decisions  of  the  courts  of  that  state,  it  was  decided,  that  an 
appeal  would  not  lie  from  any  interlocutory  order  which  did 
not  involve  a  decision  upon  some  matter  touching  the  merits 
of  a  cause,  and  by  which  the  party  was  aggrieved.    See 
jyewkirk  v.  Willet,  2  Johns,  Ca.,  115  ;  Taylor  v.  DeUmcs, 
2  Cat.  Ca.^  142;  Trustees  of  Huntington  v.  Jficoll,  3  Johns, 
566  ;  McVickar  r.  Wolcott,  4  Johns,  510  ;  Budl  v.  Sired,  9 
Johns,  443;    Travis  v.  Waters,  12  Johns,  510;    Clasan  i». 
Shotwell,  12  Johns,  31 ;  Simpson  v.  Hart,  14  Johns,  65; 
Chapman  v.  Hammer sley,^  Wend.  173;  McOredie  v.  SendoTt 
4  Paige,  378;  Rowley  v.  Van  Benthuysen,  16  Wend.,  9B9, 
12  Johns,  31,  ed.  249 :  Brack  v.  Fulton  Bank,  2  Wend:,'22S  ; 
Tripp  V.  Cook,  26   Wend,,  150 ;    Williamson  v.   Heger,  4^ 
Wend.,  170;  Rogers  t.  Patt&rson;  4  Paige,  450;  Giisomv^ 
Martin,  8  Pdige,  481;  Rogers  v.  Hosack,  18  Wind.^'Vn^ 
These  cases  are  all  cited  in  Cruget  v.  DoughlamMirUkeir^w 
8  Barb.  Sup.  C.  Rep.,  81. 
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The  <^pder  appoalad  from  in  this  case  is  nothing  more 
than  an  order  directing  process  to  bring  in  the  parties  to^ 
answer  for  an  alleged  contempt.  An  appeal  from  an  order 
awarding  process  of  subpoena  would  lie  with  quite  as  much 
propriety.  It  cannot  be  said  that  the  party  is  aggrieved  by 
such  an  order,  fle  is  not,  and  unless  he  is  aggrieved  he  is 
not  entitled  to  an  appeal. 

This  is  not  an  order  to  carry  into  effect,  or  execute,  an 
order  or  decree  of  the  court,  but  operates  as  a  rule  to  show 
cause  why  such  order  should  not  be  executed. 

This  whole  matter  is  very  satisfactorily  investigated  by 
Judge  Potts,  in  the  case  of  the  Jtfy  Gen'l  v.  The  Preset  and 
Council  of  the  City  of  Paterson^  in  an  opinion  delivered  in 
June  term  last  of  this  court.  In  reviewing  the  positions 
then  taken,  the  court  do  not  now  see  any  ground  for  dissent- 
ing from  them. 

But  there  is  another  ground  for  denying  this  appeal.  It 
appears  by  the  proceedings  before  us,  that  process  was 
issued  upon  this  order — that  the  appellants  were  brought 
before  the  court,  entered  their  appearance  according  to  the 
rules  of  the  court,  and  actually  answered  interrogatories 
exhibited  before  a  master.  What  redress  then  can  the  ap- 
pellants obtain  by  this  appeal  ? 

One  of  the  grounds  for  dismissing  the  appeal  in  Trustees 
of  Huntington  v.  JNtcoll,  3  Johiis  Rep.y  687,  was  that  there 
was  nothing  upon  which  a  judgment  of  reversal  could 
operate.  In  that  case  there  was  an  appeal  from  an  order 
for  a  temporary  injunction  which  had  expired.  In  the  de- 
cision of  the  case  it  is  aptly  remarked,  that  to  pronounce  a 
nugatory  and  idle  judgment,  which  the  court  has  not  tlie 
power  to  enforce,  is  incompatible  with  the  solemnity  and 
dignity  of  judicial  proceedings. 

If  this  appeal  should  be  maintained,  and  the  order  ap- 
pealed from  set  aside,  the  appellants  can  derive  no  benefit 
from  the  judgment  of  this  court.  The  object  of  the  or- 
der has  been  attained.  The  order  has  been  executed. 
There  is  no  redress  which  this  court  can  give  to  the  appel- 
lants. 
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To  sustain  this  appeal  would  be  oppressiye  to  all  par- 
ties, and  no  possible  benefit  can  be  derived  from  it  by  any 
one. 

Let  the  appeal  be  dismissed  with  costs, 

Appeal  dismissed  unanimously. 


i 

i 
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Ralph  V.  M.  Coopeb,  appellant,  and  Wiluam  Morbis 
CooPEB,  respondent. 

Sitber  party  may  set  a  caase  down  for  hoaring,  but  it  ia  tbe  daty  of  tbe  appellant^ 
in  all  oases,  to  prepare  the  state  of  the  case.  Jn  case  of  neglect,  tbe  remedy  la 
by  dismUsiog  the  appeal. 

It  b  tbe  right  of  the  appellant  to  prepare  the  state  of  the  ease,  or,  at  bli  option, 
to  abandon  the  further  prosecution  of  hiji  appeal.  Nor  can  he  be  depriTed  of 
that  right 

'Qaera— Whether  the  respondent,  in  case  he,  as  well  as  the  appellant,  ii  aggiioTed 
by  the  decree  of  the  court  below,  and  Insists  upon  a  hearing  as  essential  to  hit 
rights,  may  bring  the  cause  to  a  hearing  against  the  will  of  the  appellant. 
The  appellant  cannot  be  subjected,  against  hia  will,  to  additional  eosta,  by  the  ad- 
Terse  party  preparing  the  case  for  him.  It  is  clearly  his  right  to  inaist  npoa  bia 
right  of  preparing  the  case,  or  of  abandoning  the  appeal  at  his  pleasure.  Bnt 
where  no  state  of  the  case  has  been  prepared  by  the  appellant,  at  required  by 
the  rule,  the  respondent  may  at  once  move  to  dismiss  the  appeal.  And  if  the 
appellant  refuse  to  go  to  hearing  upon  a  case  fairly  prepared  by  his  adversary, 
jottiee  would  require  that  the  appeal  should  be  dismissed. 

S^hile  the  court  condemn  the  practice  of  marking  a  caae  by  italioa,  whether  a  stalo 

of  the  case  shall  be  rejected  upon  this  ground,  rests  in  the  sound  disoretion  of 

tbeoourt 

■On  ^peal  from  chancery  it  is  not  necessary  to  print  the  pleadings  and  erideaoeia 

fall.    The  formal  parts  of  the  bill  may  always  be  advantageously  oaittad,  and 

_tlM  pleadings  in  most  cases  materially  abridged. 

Halstedj  for  appellant. 

Dudley  and  Browning,  for  respondent 

The  opinion  of  the  court,  dismissing  the  appeal,  was  de* 
havered  by 

Gbsst,  C.  J.  The  rules  of  this  court,  as  they  existed  un* 
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der  the  aDcient  organization  of  the  court,  did  not  dearlj 
prescribe  by  whom,  in  all  cases,  the  state  of  the  case  should 
be  prepared,  nor  did  they  impose  any  penalty  upon  the  party 
setting  down  the  cause,  for  failing  to  prepare  the  case.  To 
remedy  this  evil,  rule  twenty- third  of  the  present  rules  was^ 
adopted.  This  rule  directs  that  ''  the  state  of  the  case  or 
abridgt&efkts  of  the  pleadings  and  proofs,  and  of  the  petilkm 
of  appeal,  or  of  the  record  and  assignment  of  errors,  men- 
tioned in  the  thirteenth  rule,  shall  be  furnished  by  the  ap- 
pellant or  plaintiflF  in  error,  and  on  failure  thereof  the  ap- 
peal or  writ  of  error  may  be  dismissed,  with  costs." 

Eitbet  party  may  set  a  cause  down  for  hearing,  but  it  is 
the  doty  of  the  appellant,  in  all  cases,  to  prepare  the  state 
of  the  case.  In  case  of  neglect,  the  remedy  is  by  diamissiDg 
the  appeal.  As  it  is  the  dtUy^  so  likewise  it  is  the  right,  of 
the  appellant  to  prepare  the  state  of  the  case,  or  at  his  op- 
tion to  abandon  the  farther  prosecution  of  his  appeal.  Nor 
can  fae  be  deprived  of  that  right,  or  subjected,  against  his 
will,  to  additional  costs,  by  the  adverse  party  preparing  the 
case  for  him. 

Whether  the  respondent,  in  case  he,  as  well  as  the  appel- 
lant, is  aggrieved  by  the  decree  of  the  court  below,  and  in- 
sists upon  a  hearing  as  essential  to  his  rights,  may  bring  tiie 
oatise  tott  hearing  against  the  will  of  the  appellant,  it  is  no- 
necessary  now  to  decide.  That  is  not  the  case  before  the 
court. 

If  the  appellant,  in  the  present  instance,  had  prepared  i 
state  of  the  case,  as  by  the  rule  he  was  authorized  and  re- 
quired to  do,  the  court  must  have  heard  the  cause  upon  the 
case  so  made  by  him.  He  could  not  have  been  prejudiced  or 
subjected  to  additional  costs,  by  the  error  of  the  respondent's 
counsel  in  making  out  another  case.  And  it  would  seem,  in 
the  present  stage  of  the  cause,  to  be  clearly  the  privilege  of 
the  appellant  to  insist  upon  his  right  of  preparing  the  casCr 
or  of  abandoning  the  appeal  at  his  pleasure.  But  in  sudi 
case,  the  respondent  may  at  once  move  to  dismiss  the  appeal, 
because  no  state  of  the  case  has  been  prepared  by  the  app^l- 
laqt,.as  required  by  the  rule.    And  if  the  appellant  refuseto 


1856.]  cooPEE  V.  ooopjSB.  65T 

go  to  hearing  upon  a  case  fairly  prepared  by  bis  adversary^ 
justice  wbuld  require  that  the  appeal  should  be  dismissed  for 
hiff  laches.  Under  existing  circumstances,  therefore,  the 
court  are  of  opinion  that  it  is  in  the  option  of  the  appellant 
either  to  submit  to  a  dismissal  of  the  appeal,  by  reason  of  his 
failure  to  prepare  the  state  of  the  case,  or  to  go  to  hearing^ 
upon  the  case  prepared  by  the  respondent,  provided  that  case 
is  fairly  stated. 

Various  objections  are  made  to  the  state  of  the  case  a& 
prepared  by  the  respondent. 

First.  It  is  objected  that  the  case  as  originally  printed  and 
served  upon  the  appellant's  counsel,  had  many  material  partis 
of  the  pleadings  and  evidence  printed  in  italics.  In  the 
dacres  now  furnished  to  the  court,  the  objectionable  passages 
have  been  reprinted  in  roman  character  upon  slips  of  paper^ 
which  arc  pasted  over  the  original  italics. 

The  court  have  in  repeated  instances  condemned  the  prac- 
tice  of  marking  a  case  by  italics,  or  of  adopting  any  other 
made  of  drawing  the  special  attention  of  the  court  to  such 
parts  of  the  pleadings  or  evidence  as  the  party  may  deeia 
fiBiVO'rkble  to  his  interest;  and,  in  at  least  one  instance,  the 
case,  Ibr  this  error,  has  been  ordered  to  be  reprinted.  The 
practice  proceeds  upon  the  plain  ground  that  the  party  pre- 
paring the  case  should  not  be  permitted  to  gain  any  advan- 
tiige,  however  trivial,  over  his  adversary,  in  bringing  his 
case  to  the  attention  of  the  court.  But  whether  the  state  of 
tbfe  case  shall  be  rejected  upon  this  ground  must  rest  in  the 
gotmd  discretion  of  the  court. 

In  the  present  instance,  it  is  clearly  shown  that  the  error 
was  not  designed.  It  was  a  mistake  of  the  printer,  and  con- 
trary  to  injunctions  expressly  given.  The  solicitor  has  en- 
deavored, as  far  a?  practicable,  to  correct  the  error.  On  in- 
specting the  case,  we  do  not  perceive  that  the  objection  is  so 
serious  as  to  require  that  the  case  should  be  reprinted.  The- 
case  has,  in  fact,  been  so  far  corrected,  that  the  objectionable 
passages  might  probably  have  passed  unnoticed,  had  not  the 
attention  of  the  court  been  specially  directed  to  them. 

Second.  It  is  objected  that  no  attempt  was  made  to  pre^ 
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pare  an  abridgement  of  the  pleadings,  and  that  the  case  is 
cumbered  with  much  irrelevant  matter,  by  which  the  court 
and  counsel  are  needlessly  embarrassed,  and  the  party  sub- 
jected to  unnecessary  costs. 

So  far  as  relates  to  the  increase  of  costs,  should  the  decree 
be  against  the  appellant,  his  rights  may  be  fully  protected, 
upon  the  taxation  of  costs,  and,  if  necessary,  upoa  a  moiioa 
for  re-taxation.  The  court  would  not  permit  him  to  be  sub- 
jected to  unnecessary  costs,  especially  where  the  state  of  the 
•case  was  improperly  prepared  by  the  adverse  party. 

It  is  due  to  the  respondent's  counsel,  by  whom  the  case 
was  prepared,  to  say  that  the  case,  as  printed,  appears  to  be 
in  accordance  with  the  usual  practice  of  the  court.  On  ap- 
peals from  chancery  it  is  usual,  though  certainly  not  neces- 
sary, to  print  the  pleadings  and  evidence  in  full.  The  for- 
mal parts  of  the  bill  may  always  be  advantageously  omitted, 
and  the  pleadings  in  most  cases  materially  abridged. 

Third.  It  is  objected  that  the  case  as  printed  and  jwre- 
«nted  to  the  court  is  materially  variant  from  that  served 
upon  the  counsel  of  the  appellant.  No  material  variance 
1^  been  pointed  out.  The  mere  change  of  italics  to  romaa 
characters  constitutes  no  substantial  variance.  If,  upon  ex- 
amination, variances  should  appear  which  are  clearly  sub- 
.fltantial  and  material,  the  further  progress  of  the  cause  may 
"be  arrested. 

The  cause  must  be  heard  upon  the  case  prepared  by  the 
respondent's  counsel,  unless  the  appellant  elect  to  have  the 
^appeal  dismissed. 
Order  accordingly. 
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Between  Seneca  Sinniceson  and  wife,  appellants,  and 
Jonathan  Bruere  et  al.,  administrators  of  James 
Bniere,  deceased,  respondents. 

The  court  will  not  iotorfere  with  the  report  of  a  master,  upon  a  question  of  fact 
sabmitted  to  him,  depending  upon  the  credibility  of  witnesses,  unless  the  error 
of  the  master  is  sati&factorilj  and  clearlj  made  to  appear. 

Jonathan  Bruere  and  John  H.  Bruere,  administrators  of 
James  Bruere,  deceased,  filed  their  bill  of  complaint  in  the 
court  of  chancery,  on  the  2d  day  of  April,  1849,  against 
Seneca  Sinnickson  and  Ruth  his  wife,  to  foreclose  a  certain 
mortgage,  executed  by  the  said  Seneca  and  wife  to  the  said 
James  Bruere.  bearing  date  the  10th  day  of  April,  1827,  to 
secure  the  payment  of  the  sum  of  five  thousand  and  one 
hundred  dollars  in  one  year  from  date,  according  to  the  condi- 
tion of  a  bond  in  penal  sum  of  ten  thousand  two  hundred 
dollars. 

The  defendants  filed  their  answer  to  said  bill  on  the  17th 
day  of  October,  1849 ;  and  on  the  20th  day  of  June,  1851, 
it  was  referred  to  Richard  W.  Howell,  esquire,  one  of  the 
masters  of  the  court  of  chancery,  "  to  ascertain  and  report 
the  amount  due  on  the  said  mortgage,  for  principal  and  in- 
terest, after  deducting  all  payments  that  have  been  made 
thereon,  and  that  the  master  make  his  report  thereof  to  this 
court  with  all  convenient  speed.  And  all  further  equity  and 
directions  are  reserved  until  the  coming  in  of  the  master's 
report." 

mastbb's  report. 

In  pursuance  of  an  order  of  this  court,  entered  in 
the  above  cause,  bearing  date  the  twentieth  day  of  June? 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-one  (1851),  I   have  been  attended   by  the  solicitors 
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of  the  complainants  and  defendants,  and,  in  the  presence  of 
the  parties  attending  me,  I  have  considered  of  the  matters 
thereby  referred  to  me.  And  the  solicitor  of  the  complain- 
ants produced  before  me  the  indenture  of  mortgage  in  their 
bill  mentioned,  bearing  date  the  tenth  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
seven  (1827),  and  made  and  executed  by  Seneca  Sinnickson, 
and  Ruth  his  wife,  to  James  Bruere,  and  which  said  mortgage 
was  duly  acknowledged  according  to  law  by  the  said  Seneca 
Sinnickson  and  Ruth  his  wife,  and  recorded  as  in  the  bill 
mentioned,  as  appears  by  endorsements  thereon.  And  the 
said  complainants^  solicitor  also  produced  before  me  the  bond 
intended  to  be  secured  by  the  said  mortgage,  the  execution 
of  which  said  bond  and  mortgage  is  admitted  by  the  said 
defendants  in  their  answer  in  this  cause,  and  which  said 
bond  and  mortgage  are  marked  exhibits  A  and  B,  on  the 
part  of  the  complainants;  and  having  examined  all  the 
evidence  taken  in  this  case,  and  which  is  submitted  with 
this  my  report,  I  am  entirely  satisfied,  and  accordingly  so 
report,  that  the  whole  amount  of  principal  and  interest  doe 
on  the  bond  and  mortgage  mentioned  in  the  complainants' 
said  bill  is  due  and  belongs  to  the  estate  of  James  Bruere, 
deceased,  and  that  no  part  of  the  same  is  due  to  or  coming 
to  the  estate  of  Richard  Bruere,  deceased,  and  that,  for 
this  reason,  the  defendants  are  not  entitled  to  any  equitable 
offset  for  moneys  due  from  the  estate  of  the  said  Richard 
Bruere,  deceased;  and  that  if  there  is  any  such  right  of  set* 
off,  the  said  Seneca  Sinnickson  is  largely  indebted  to  the 
estate  of  the  said  Richard  Bruere,  on  the  estates  in  the 
county  of  Salem  and  the  advances  referred  to  in  the 
defendants'  answer. 

And  1  do  further  certify  and  report,  that  it  appears,  from 
the  evidence  in  the  case,  to  my  entire  satisfaction,  that  the 
said  Seneca  Sinnickson  is  not  entitled  to  any  offset  against 
the  complainants  by  reason  of  the  bond  for  £1000,  men- 
tioned in  his  answer,  as  given  and  due  to  the  wife  of  the 
said  defendants,  Seneca  Sinnickson  and  the  said  Ruth  Sin- 
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nicksoQ,  the  same  baviDg  beea  long  since  paid  off,  according 
to  the  evidence  in  this  case. 

And  I  do  further  certify  and  report,  that  I  find  due  to 
the  complainants  this  day,  for  principal  and  interest  on 
their  said  bond  and  mortgage,  after  making  all  proper  de- 
ductions and  allowances,  the  sum  of  ten  thousand  five  hun- 
dred and  forty-five  dollars  and  fifty-eight  cents,  as  will 
more  fully  appear  by  the  schedule  hereto  aonexed,  and 
'forming  part  of  this  my  report, 

AH  which  is  most  respectfully  submitted. 

RicHABiT  W.  Howell,  Jlf.  C. 

Dated  this  twenty-fourth  day  of  June,  A.  D.,  1854. 

The  substance  of  the  evidence  appears  in  the  opinion  of 
the  court.  The  following  exceptions  were  taken  by  the 
defendants  to  the  masters  report : 

First.  For  that  it  appears,  in  and  by  the  said  report,  and 

the  schedule  annexed  thereto,  that  the  said  master  has  not 

given  credit  to  the  said  defendant  for  ten  head  of  cattle  of 

i  the  value  of  twenty-five  dollars,  each,  and  forty  hams,  of  the 

value  of  one  dollar  and  twenty-five  cents,  each,  amounting, 

•  in  the  whole,  to  the  sum  of  three  hundred  dollars,  sold  and 

delivered  by  said  defendant,  Seneca  Sinnickson,  to  the  said 

James  Bruere,  in  the  month  of  June,  1842 ;  whereas  it  was 

proved  by  two  respectable  witnesses  that  the  said  cattle  «ad 

hams,  to  that  amount  at  the  least,  were  sold  and  delivered  by 

said  defendant  to  the  said  James  Bruere,  on  ^scount  of 

money  due  to  said  Bruere  upon  his  said  bond,  upon  whieh 

'said  schedule  is  founded ;  and  the  said  master  eng^t,  tbere- 

'  fore,  to  have  allowed  the  ^damoaot  as  aa  additioaal  erodit 

upon  said  bond. 

Secmd.  For  that  the  said  iMster,  io  mi  ached  ale,  bas 
•eaicalated  iBterest  on:  said  bond  up  to  'ike  iendi  di^of 
^jQctobet^y  1858,  aDdthemaddedtketetefeat ta«ke*prhi€i|Ml, 
'«ttd  caatr  tbe  intereai  '9f>m  ulbe  irtioleA^amoaBt  a  ptimiif$l 
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and  interest  from  that  time  to  the  date  of  said  report, 
thereby  charging  said  defendant  with  interest  upon  interest; 
whereas  the  said  master  ought  not  to  have  made  any  rest  in 
said  calculation  in  October,  1853,  and  ought  not  to  have 
charged  the  said  defendant  with  more  than  simple  interest. 

At  the  October  term  of  the  court  of  chancery,  the  excep- 
tion to  the  master's  report  was  overruled,  and  a  final  de- 
cree made  in  favor  of  the  complainants,  for  the  sum  of  ten 
thousand  three  hundred  and  thirty-four  dollars  and  three 
cents,  with  interest  from  the  date  of  said  report  and  the 
costs  of  suit;  and  a  sale  of  the  mortgaged  premises,  to 
raise  said  moneys,  was  ordered. 

OPINION  OP  THE  CHANCELLOR. 

The  chancellor  furnishes  the  court  of  errors  and  appeals 
with  the  following  reasons  for  the  decree  made  in  this  case. 

I  overruled  the  exception,  because  the  question  presented 
involves  a  mere  matter  of  fact,  in  determining  which,  I  am 
not  satisfied  that  the  master  committed  any  error. 

The  opportunity  aflForded  the  master,  in  arriving  at  a  cor- 
rect conclusion,  was  much  more  favorable  than  that  afforded 
me.  It  is  true,  I  have  the  same  evidence  before  me  upon 
which  the  master  made  up  his  judgment.  The  testimony 
of  witnesses,  generally,  appear  all  alike  upon  paper ;  and 
yet,  every  one  at  all  acquainted  with  the  investigation  of 
contraverted  facts,  where  the  evidence  is  conflicting,  appre- 
ciates the  importance  of  seeing  the  witnesses  confronted 
with  each  other,  and  of  hearing  their  testimony  as  they  g^ve 
it.  Where  a  correct  decision  depends  upon  the  degree  of 
credit  to  be  attached  tb  the  witnesses  examined,  the  appear- 
ance and  manner  of  the  witnesses  are  almost  indispensable 
in  fbrming  a  correct  and  satisfactory  judgment.  I  do  not 
mean  to  be  understood  as  saying,  that  the  decision  of  a 
master  should  be  considered  as  conclusive  upon  a  matter  of 
fact ;  all  I  mean  to  say  is,  that  before  the  court  will  inte^ 
fere  with  the  report  of  a  master,  upon  a  question  of  fiict 
,  sul^mitted  to  hin),  depending jipgn  the  credibility  of  witses- 
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868,  the  error  of  the  master  must  satisfactorily  and  clearly 
appear.  The  court  has  always  acted  upon  this  principle^ 
and  I  think  it  the  only  correct  and  safe  one.  I  cannot  say^ 
that  it  satisfactorily  appears  that  the  master  has  committed! 
an  error  in  the  matter  of  this  exception. 

The  second  exception  is  well  taken.  There  is  no  reason 
why  the  master  should  have  made  a  rest  in  the  accounts  id 
October,  1853 :  he  should  have  calculated  simple  interest 
on  the  bond  up  to  the  date  of  his  report. 

Kingman,  for  appellants. 
Randolph^  for  respondents. 

The  opinion  of  the  court,  unanimously  aflBrming  the  decree 
of  the  chancellor,  was  delivered  by 

Green,  C.  J.  The  original  bill  in  this  cause  was  filed  to 
foreclose  a  mortgage  given  by  Sinnickson  and  wife  to  James 
Bruere,  in  his  lifetime,  to  secure  the  payment  of  five  thou- 
sand one  hundred  dollars  in  one  year  from  date.  The  mort- 
gage is  dated  April  tenth,  eighteen  hundred  and  twenty- 
seven. 

The  matter  was  referred  to  a  master,  to  ascertain  the 
balance  due  to  the  complainants  upon  the  mortgage.  The 
master  made  his  report,  dated  twenty-fourth  of  June,  eighteen 
hundred  and  fifty- four,  stating  an  account  between  the  par- 
ties, and  finding  due  to  the  complainants  the  sum  of  ten 
thousand  five  hundred  and  forty-five  dollars  and  fifty-eight 
cents. 

The  defendant  excepted  to  the  report,  because  the  master 
has  not  given  credit  to  the  defendant  for  ten  head  of  cattle, 
of  the  value  of  twenty-five  dollars  each,  and  forty  hams,  of 
the  value  of  one  dollar  and  twenty-five  cents  each,  (amount- 
ing in  the  whole  to  the  sum  of  three  hundred  dollars,)  sold 
and  delivered  by  Sinnickson  to  Bruere  in  June,  eighteen 
hundred  and  forty-two. 

The  chancellor  overruled  the  exception,  confirmed  the 
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jnaster's  report,  and  made  a  final  decree  accordingly,  in  favpr 
•of  the  complainants.  From  this  decree  the  defeadaat  t^p- 
|»ealed.  The  sole  question  is,  did  the  master  err  in  rejectmg 
ihe  credit? 

To  entitle  himself  to  an  allowance  of  the  credit,  it  is  in- 
cumbent on  the  defendant  to  show  to  the  satisfaction  of  the 
'Conrt — 

First.  That  the  price  of  the  articles  sold  was  to.  be  ap|^^ 
418  a  payment  on  accoant  of  the  mortgage. 

Second.  That  the  payment  has  not  been  so  applied. 

First.  The  proof  that  the  price  of  the  articles  sold  and  de* 
ilivered  by  Sinnickson  to  Bruere  was  to  be  creditedopw the 
.mortgage  at  all,  is  not  of  the  most  satisfactory  character. 
J^o  receipt  or  written  memorandum  is  produced  ia  sapport 
of  the  claim.  The  testimony  of  p.  single  witness  is  reMed 
iiipon.  That  witness  is  the  son  of  the  defendant.  EUs  age 
at  the  time  of  the  alleged  transaction,  does  not  appear.  The 
^credit  claimed,  is  in  June,  eighteen  hundred  and  fortjrtvo. 
The  witness  was  examined  in  June,  eighteen  hundred  and 
£fty-one,  nine  years  after  the  transaction  to  which  be  is 
called  to  testify.  Were  the  defendants  seeking  to  reoover 
the  price  of  the  goods  sold,  the  claim  would  long  since  have 
been  barred  by  the  statute  of  limitations.  The  testimony  of 
the  witness  upon  this  point  is  as  follows : — "  I  remember  my 
uncle  James  Bruere  coming  to  my  father's  house  in  May  or 
-June,  eighteen  hundred  and  forty-one  or  eighteen  hundred 
:and  forty-two.  He  came  after  money.  My  father  told.. him 
he  had  no  money,  but  he  had  some  cattle,  which  he  wplild 
sell  him."  After  stating  the  purchase  and  delivery  of  the 
•cattle  and  some  hams,  the  witness  adds : — "  I  understood  the 
price  of  the  cattle  and  hams  so  taken  by  him  was  to  he  en- 
dorsed on  the  bond.' 

This  is  the  whole  evidence  tbAt  the  articles  pur<^»48ia4  by 
the  complainant  were  to  be  credited  on  the  mortigiige  ffoht 
The  articles  were  not  then  delivered.  The  witness  iras  not 
present  at  th6  delivery,  nor  does  he  know  what  satvi^qjAentf J 
transpired  between  the  parties  respecting  the  pri^e. 

This  evidence  of  the  mere  understaiidirig  d  Ihe.  irHaeair 
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<;oming  from  the  son  of  the  defendant,  after  so  great  a  lapse 
of  time,  without  any  explicit  proof  of  what  the  agreement 
actnallj  was,  is  not  satisfactory,  and  affords  a  very  insecure 
foundation  on  which  to  rest  for  proof  of  payment  of  a  mort- 
gage debt. 

Second.  But  admitting  the  sufficiency  ©f  the  evidence  to 
show  that  the  articles  purchased  were  to  be  credited  on  the 
bond,  to  what  credit  is  the  defendant  entitled  more  than  be 
has  received? 

Two  of  the  plaintiff's  sons  testify  that  soon  after  the  al- 
leged purchase  in  June,  eighteen  hundred  and  forty-two,  ten 
or  twelve  cattle,  and  about  forty  hams,  were  delivered  by 
the  defendant  to  Bruere.  Two  witnesses  on  the  part  of  the 
complainants,  entitled  to  at  least  an  equal  degree  of  credit 
with  the  defendants'  witnesses,  testify  that  there  were  in 
fact  but  five  cattle  delivered. 

It  further  appears,  that  on  the  fourteenth  of  June,  eighteen 
hundred  and  forty-two,  the  time  of  the  alleged  delivery  of 
the  cattle,  there  is  a  credit  endorsed  upon  the  bond  of  one 
hundred  and  thirty-one  dollars,  on  account  of  interest.  This, 
with  the  exception  of  twenty  dollars  received  from  a  third 
person,  is  the  only  payment  credited  on  the  bond  from 
March,  eighteen  hundred  and  thirty-nine,  to  May,  eighteen 
hundred  and  forty-seven,  a  period  of  over  eight  years. 

This  credit  is  endorsed  on  the  bond  at  or  about  the  time 
of  the  delivery  of  the  cattle.  It  appears  by  the  evidence  of 
the  son  that  at  that  time  the  defendant  had  no  money  to  pay 
upon  the  bond,  and  this  is  assigned  as  a  reason  why  the  cat- 
tle were  offered  in  payment.  If,  then,  the  defendant  had  no 
money  to  pay  with,  and  the  cattle  were  offered  as  a  substi- 
tute, how  comes  that  credit  upon  the  bond  ?  Is  it  not  rea- 
sonable to  conclude  that  the  credit  is  in  fact  the  price  of  the 
articles  delivered  in  lieu  of  money  ?  True,  it  does  not  pre- 
cisely correspond  in  amount,  but  the  witnesses  may  have 
erred  (as  in  fact  it  is  obvious  they  did)  in  regard  to  the  num- 
ber or  value  of  the  articles  delivered,  or  a  part  of  the  prioe 
may  have  been  paid  in  cash  or  applied  to  the  payment  of 
42 
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some  other  claiai.  This  is  more  reasonable  than  to  impeach 
the  fairness  of  the  credit  on  the  bond. 

It  appears,  moreover,  that  within  five  months  after  thia 
credit  the  defendant  gave  his  judgment  bond  for  one  thou- 
sand dollars  in  payment  of  arrears  of  interest  due  on  the 
mortgage.  This  credit  is  also  endorsed  upon  the  complain- 
ant's bond.  It  is  fair  to  presume  that  the  defendant's  atten- 
tion was  at  that  time  specially  called  to  the  payments  on  the 
bond,  to  the  arrears  of  interest,  to  the  receipts  either  in  his 
own  hand  or  endorsed  on  the  bond.  If  there  was  error  or 
omission  in  the  credits,  it  should  and  doubtless  would  have 
been  corrected  at  that  time.  Under  such  circumstances,  an 
attempt  to  correct  an  alleged  error  in  the  credits  endorsed 
upon  the  bond,  after  the  lapse  of  nine  years,  ought  not  to  be 
regarded  with  favor. 

There  is  no  satisfactory  evidence  to  show  that  the  master 
erred  in  refusing  to  allow  the  credit. 

The  decree  must  be  aflSrmed,  with  costs. 


J 
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The  Morris  Canal  and  Banking  Company  and  others, 
appellants;  and  Samuel  F.  Fisher,  respondent. 

Coupon  bonds  payable  to  bearer,  although  not  negotiable  under  the  law  merchant 
ae  bills  and  notes,  arc  instrumenti;  of  a  prcuUar  rharavtcr,  and  being  expressly 
(totigned  to  bo  passed  from  hand  to  hand,  and  by  eominon  usiige  actually  so 
transferred,  are  capable  of  passing  by  delivery  so  as  to  confer  a  e^'inplcte  title 
in  the  possessor. 

Being  negotiable  securities  usually  sold  in  the  stock  market,  and  undor^■t«>^ld  by 
the  parties  to  be  designed  for  that  use,  they  are  the  subject  of  pledge. 

It  is  doubted  whether  a  debtor's  own  obligation  has  ever  been  held  to  be  a  pledge, 
or  whether  a  third  party's  bond  or  mortgage,  deposited  by  way  of  collateral  or 
as  a  pledge,  can  be  sold  by  the  pledger,  unless  a  known  usugc,  or  express  ogre<^- 
ment  to  do  so  is  shown. 

The  chancellor,  having  been  of  counsel  with  the  company 
in  reference  to  the  matters  in  controversy,  called  to  his 
assistance  James  Wilson,  one  of  the  masters  of  the  court, 
to  advise  with  upon  the  hearing  of  this  cause. 

The  stockholders  of  the  Morris  Canal  and  Banking  Com- 
pany, by  resolutions  of  10th  March,  1846,  authorized  their 
directors  to  mortgage  their  canal  and  its  appendages,  tolls 
and  revenues,  in  order  to  raise  money  for  certain  purposes 
on  bonds  of  the  company,  to  be  secured  by  the  mortgage, 
which  was  to  be  executed  to  three  trustees,  to  be  appointed 
by  the  board.  The  directors,  by  resolutions  of  13th  March 
and  28th  March,  1846,  appointed  John  J.  Palmer,  Zebedee 
Cook,  and  Theodore  Dehon,  of  New  York,  trustees  for  that 
purpose,  and  authorized  the  president  and  cashier  to  exe- 
cute the  mortgage  to  them,  and  also  to  issue  the  bonds. 
The  mortgage  was  executed  accordingly,  28th  March,  1846, 
and  duly  acknowledged  and  recorded,  and  bonds  to  a  large 
amount  were  soon  after  issued.  Afterwards,  by  resolutions 
of  17th  March,  1848,  the  directors  authorized  the  president 
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to  borrow  thirty  thousand  dollars  on  the  notes  of  the  com- 
pany, and  to  deposit  with  the  notes,  as  collateral  security, 
the  company's  mortgage  bonds  to  twice  the  amount  of  the 
notes.  This  loan  was  for  the  purpose  of  raising  money  to  pay 
interest  on  the  mortgage  bonds  which  had  been  before  issued, 
and  to  put  the  canal  in  order  for  navigation  for  that  season. 
The  president  accordingly  borrowed  of  George  P.  L&wis,  1st 
April,  1848,  the  sum  of  fifteen  hundred  dollars  and  seventy- 
five  cents,  and  gave  him  the  company's  note  for  that  amount 
at  eight  months,  and  deposited  with  Lewis  the  company's 
mortgage  bonds  to  the  amount  of  three  thousand  dollars. 

The  note  was  not  paid  at  maturity,  and  Lewis,  after 
notice  to  the  company,  advertised  the  bonds  for  sale,  and 
had  them  sold  at  public  auction  in  the  city  of  Philadelphia. 
The  complainant  bought  them  at  that  sale,  and  paid  the  pur- 
chase money.  The  company  having  refused  to  pay  him  the 
interest  on  tlie  bonds,  and  the  trustees  having  declined  to 
take  proceedings  to  compel  them  to  do  it,  the  complainant 
filed  this  bill  for  foreclosure  and  sale  or  sequestration  of 
the  canal  and  its  income  and  tolls.  The  company  and  the 
trustees  filed  separate  answers.  They  admit  the  execution 
of  the  mortgage,  and  the  issuing  under  it  of  bonds  to  a 
large  amount.  They  also  admit  that  the  resolution  of  17th 
March,  1848,  was  passed  by  the  board,  and  that  the  amount 
of  fifteen  hundred  dollars  and  seventy-five  cents  was  bor- 
rowed by  the  president  of  Lewis,  and  the  giving  of  the  note 
for  the  loan,  and  the  depositing  of  the  six  bonds  as  col- 
lateral security ;  but  they  say  that  the  bonds  were  not 
issued  for  any  of  the  purposes  authorized  by  the  stock- 
holders, and  are  therefore  not  binding  on  the  company,  but 
are  void :  that  if  legally  issued,  yet  they  were  not  legally 
deposited  with  Lewis  as  collateral,  and  ho,  therefore,  had 
no  right  to  them,  and  could  convey  none  to  the  oomplainaat ; 
that  Lewis  was  bound  to  sue  for  his  debt,  and  had  no  right 
whatever  to  sell  the  bonds;  that  the  oon^lainant  knew  tfaisy 
and  had  notice  of  the  character  in  which  Lewis  heM  tiht 
bonds  ;  that  the  sale  was  not  bona  /dtf  and  that  then-wm 
collusioB  between  Lewis  and  the  complainant,  and  that  eoi^ 
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plainant  ought  to  gire  tip  the  bonds  upon  the  comi)any's 
paying  the  amount  of  the  note,  -which  they  are  ready  to  do. 
The  anBwer  of  the  trnstees  takes  the  ground  that  the 
complainant  eonld  not  rightfully  file  this  bill  without  leave 
of  the  court  first  obtained.  But  this  point  was  not  men- 
tioned in  the  argument,  and  is  therefore  supposed  not  to  be 
relied  on. 

Dayton^  for  complainant. 

The  case  made  by  the  bill  is  sustained  by  the  proof?,  and 
the  complainant  has,  therefore,  shown  himself  entitled  to 
relief  according  to  his  prayer.  The  bonds  were  issued  to 
raise  money  to  pay  interest  on  the  former  bonds  and  repairs 
on  the  canal.  These  purposes  are  among  those  for  which 
the  company  had  authorized  the  bonds  to  be  issued,  as  ap- 
pears by  the  resolutions  and  the  mortgage. 

Defendants  say  that  Lewis  had  no  right  to  sell  the  bonds. 
But  that  is  a  question  between  him  and  the  company.  If 
he  held  them  as  mere  agent  or  trustee  of  the  company,  and 
sold  them  a  bona  fide  purchaser  without  notice  would 
hold  them,  and  the  remedy  of  the  company  is  against  Lewis. 
Hart  V.  Ten  Eyck,  2  Johns.  C.  JR.,  99. 

But  we  say  Lewis  had  a  right  to  sell  the  bonds  after 
notice  to  the  company.     2  KenVs  Com.,  582. 

This  is  treating  the  bonds  as  if  they  were  held  by  Lewis 
as  a  pawn  or  pledge,  though  some  of  the  cases  go  farther, 
and  would  give  him  greater  rights  than  belong  to  him  in 
that  character.  But  we  claim  that  he  held  them  as  a  pledge 
for  payment  of  the  note,  and  that  therefore  he  had  a  right  to 
sell  them  on  notice  to  the  company.  Story  on  Bailments^ 
§  308-9-10-11,  and  case  cited  in  note. 

The  letters  which  passed  between  the  president  of  the 
company  and  J.  S.  Morris  &  Co.  show  that  the  company 
took  the  same  view.  They  there  admit  tlie  right  6f  J.  S. 
Morris  &  Co.  to  sell  the  bonds  held  by  them.  Those  bonds 
are,  like  complainant's  bonds,  dated  at  the  same  time,  and 
issued  for  a  like  purpose,  and  deposited  as  collateral 
•ocurity  for  a  note  of  the  company. 
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But  defendants  say,  that  if  it  is  contended  that  the  bonda 
left  with  Lewis  were  meant  to  secure  him  for  an  amoimt 
beyond  the  amount  of  the  note,  then  the  transaction  was 
usurious,  and  therefore  void.  But  Lewis  has  not  receiyed 
any  more  than  the  principal  and  interest  of  his  loan.  There 
is,  therefore,  no  usury  in  the  case. 

The  complainant  being  the  purchaser  of  the  bonds  at  a 
public  sale,  made  on  due  notice  to  the  company,  now  holds 
the  full  and  absolute  title  to  them.  The  defendants  cannot 
follow  them  into  his  hands,  and  have  them  delivered  up  on 
paying  the  debt  for  which  they  were  pledged  to  Lewis. 
Little  V.  Barker,  1  Hoffman's  Ch.  jR.,  487  ;  2  Story's  Eq., 
§  1030-35:  4  Watts,  141-2;  Coote  on  Mortgages,  138;  18 
Law  Library,  321,  and  notes:  1  Salk.,  154;  2  Mk.,  53-4. 

The  purchaser  of  a  bond  takes  as  of  course  the  mortgage 
given  to  secure  it.  Fisher,  as  the  purchaser  and  present 
holder  of  the  bond,  is  therefore  entitled  to  the  benefit  of 
the  mortgage. 

F.  T.  Frelinghuysen  and  C  Parker,  for  defendants. 

The  bonds  in  question  in  this  case  were  not  legallj 
issued,  and  arc  therefore  not  binding  on  the  company.  By 
a  resolution  of  the  l>oard,  of  28th  March,  1846,  the  mort- 
gage bonds  to  be  issued  were  not  to  exceed  one  hundred 
and  fifty  thousand  dollars  without  the  further  action  of  the 
board.  It  is  not  pretended  that  these  bonds  are  any  part 
of  that  sum  :  they  are,  therefore,  without  authority. 

They  were  issued  for  purposes  not  authorized  by  the 
stockholders  nor  expressed  in  the  mortgage ;  they  were 
issued  under  the  resolution  of  17th  March,  1848,  and  for 
the  purposes  there  mentioned,  which  were  unauthorized. 
That  resolution  and  the  issuing  of  the  bonds  deposited  with 
Lewis  were  a  fraud  upon  the  rights  of  the  old  bondholders, 
for  it  lessened  their  security  under  the  mortgage.  The 
issuing  of  the  bonds  being  illegal,  the  whole  transaction  is 
void  ab  initio.  Lewis  took  no  title  in  the  bonds,  and  sbonld 
convey  none  to  the  complainant. 

But  if  legally  issued,  the  bonds  were  not  legally  depanted 
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with  Lewis  as  collaterals.  The  directors  had  no  right  to 
deposit  them  in  that  way,  at  the  rate  of  two  dollars  for  one 
dollar,  and  borrow.  Lewis  knew,  or  ought  to  have  known 
this ;  for  the  mortgage  was  on  record,  which  showed  the 
purposes  for  which  the  bonds  were  to  be  issued ;  and  the 
depositing  of  them  as  collaterals  was  not  one  of  those  pur- 
poses. 

Lewis  had  no  right  to  sell  the  bonds  :  they  were  not  de- 
posited with  him  as  a  pledge,  but  merely  as  collateral  secu- 
rity, which  is  a  distinct  thing  from  a  pledge.  Cumber  v. 
Hayne,  2  Smithes  Leading  Cases  146,  shows  this  distinction. 
He  ought,  therefore,  to  have  sued  on  the  bonds  if  necessary 
to  recover  his  claim,  but  he  could  not  sell  them. 

The  bonds  were  not  deposited  with  Lewis  as  a  pledge ; 
for  to  constitute  the  compact  of  pledge  there  must  be  a  de- 
livery of  the  pledge  ;  and  bonds  are  choses  in  action,  and  do 
not  pass  by  delivery,  but  only  by  assignment  in  writing.  Bo 
also  of  the  mortgage.  2  Hilliard  on  Mortgages  343-5. 
Neither  can  a  man  give  his  own  promise  to  pay  money  as  a 
pledge  for  another  promise  of  his  own  to  pay  money.  It 
would  lead  to  usury  and  extortion.  It  might  also,  by  collu- 
sion of  parties  in  buying  and  selling  a  pretended  pledge,  be 
used  to  evade  the  statute  relating  to  confession  of  judgment; 
it  is,  therefore,  against  the  policy  of  the  law  to  permit  it. 
But  even  if  the  bonds  were  given  in  pledge,  they  cannot  be 
sold.  The  pledgee  must  not  sell  them,  but  sue  on  them  to 
recover  his  debt.  This  is  the  rule  with  regard  to  commer- 
cial paper,  and  it  must  be  the  same  with  bonds.  See  case  of 
Wheeler  v.  JVewbold,  decided  by  Judge  Oakley  in  the  city  of 
New  York,  lately  reported  in  newspapers,  and  also  in  Hunt's 
Merchants'  Magazine. 

But  even  if  Lewis  had  a  right  to  sell  the  bonds,  the  com- 
plainant stands  in  no  better  position  than  Lewis  the  vendor. 
He  must  hold  them  subject  to  all  the  equities  which  existed 
against  them  in  the  hands  of  Lewis.  These  bonds  are  not 
commercial  paper,  and  do  not  enjoy  the  privileges  of  sndi 
paper  in  passing  from  hand  to  band ;  they  are  mere  cbosoB 
in  action,  which  can  only  pass  by  assignment  in  writing,  so 
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as  to  give  the  assignee  a  right  to  sue  in  his  own  name.  The 
complainant  being  merely  the  assignee  of  Lewis,  all  equities^ 
which  existed  against  the  bonds  in  Lewis'  hands  still  exist 
against  them.  Clute  v.  Robinson,  2  J.  C.  R.  595,  612  ;  JVbr- 
tan  V.  Rose,  2  Wash.  Rep.  248. 

Lewis  would  have  been  bound  to  deliver  up  the  bonds  on 
payment  of  the  amount  due  on  the  note,  and  the  complainant 
most  do  the  same. 

The  complainant's  counsel  makes  a  distinction  in  favor  of 
these  bonds,  because  they  are  payable  to  bearer;  but  we 
deny  that  they  are  commercial  paper.  We  deny  that  any 
title  is  given  to  them  by  delivery.  Clark  v.  Woolen  Manu- 
facturing Co.,  15  Wend.  256. 

The  legal  title  to  bonds,  as  distinguished  from  the  equita^- 
ble,  cannot  pass  by  delivery.  Barry  v.  Merchants^  Exchange 
Co.,  1  Sanford's  R.  313. 

But  even  if  suit  might  be  brought  on  these  bonds  in  name 
of  the  bearer,  still  they  are  subject  to  the  equities  existing 
against  the  assignor,  for  they  are  still  bonds,  and  not  com- 
inercial  paper.  Sound  policy  requires  that  the  privileges 
enjoyed  by  commercial  paper,  of  passing  by  delivery,  should 
be  restrained  to  that  class  of  paper.  Baldwin  v.  Ely,  9 
Hotoard^s  Rep. 

The  complainant  must,  therefore,  be  considered  as  stand- 
ing in  Lewis'  shoes ;  and  if  Lewis  were  the  plaintiflF  here  he 
could  recover  no  more  than  his  debt,  interest,  and  costs. 
Hartshorne  v.  Allaire,  1  Zab.  671. 

The  letters  which  passed  between  J.  P.  Morris  and  Com- 
pany and  the  president,  are  not  admissible.  But  if  they 
are,  then  the  letter  from  the  president  to  George  Bird  isal»> 
admissible  for  defendants ;  and  he  there  denies  the  right  of 
Bird  to  sell  the  bonds,  which  counterbalances  any  supposed 
admissions  in  his  letter  to  Lewis. 

The  construction  of  tliis  transaction,  by  which  these  bonds^ 
were  deposited  with  Lewis,  ought  to  be  governed  by  the  in- 
tention of  the  parties ;  and  it  was  never  the  intention  of  the 
company  that  Lewis  sliould  have  three  thousand  dollars  for 
fifteen  hundred  dollars  borrowed  of  him. 


1865.]     MORRIS  CANAL  AIVD  BANK.  CO.  V.  f36H£B.  678 

Since  the  sale,  Lewis  has  recovered  in  our  supreme  court 
a  judgment  against  the  company  for  a  difference  between  the 
sum  for  which  the  bonds  were  sold  and  the  amount  of  the 
note. 

To  allow  the  complainant  to  recover  the  amount  of  the 
bonds,  is  to  compel  the  company  to  pay  more  than  twice  the 
sum  they  borrowed.  This  would  be  unjust,  and  a  court  of 
equity  ought  to  prevent  it. 

The  complainant  ought  to  have  charged  in  his  bill  that  he 
bought  the  bonds  without  notice  of  the  character  in  which 
Lewis  held  them.  A  defendant  to  a  bill  of  disusury,  who 
claims  to  be  a  purchaser  without  notice,  must  state  want  of 
notice.     Story's  Eq.  PL  §  805. 

The  rule  is  the  same  in  regard  to  a  complainant.  Com- 
plainant may  amend  his  bill  in  regard  to  new  matters  stated 
in  the  answer.  We  have  in  our  answer  charged  him  with 
notice,  and  he  ought  now  to  amend  his  bill  and  allege  want 
of  notice.     Story's  Eq.  PI.  §  918,  884-5. 

But  even  if  complainant  has  any  title  to  the  bonds,  he  ha» 
none  to  the  mortgage,  or  any  part  of  it.  A  mortgage  is  a 
ehose  in  action,  and  cannot  pass  by  delivery,  but  only  by  as- 
signment in  writing. 

Dayton^  in  reply. 

The  issuing  of  the  bonds  in  question  here,  and  the  de- 
positing of  them  as  security,  was  done  by  the  direct9r8  and 
officers ;  they  had  authority  for  it,  and  they  reported  their 
proceedings  to  the  stockholders.     It  was  not  a  fraud. 

The  question  pending  in  this  case  does  not  affect  the  old 
bondholders — their  security  is  not  in  any  way  lessened. 

It  is  said  that  the  bonds  in  the  hands  of  the  complainant 
are  subject  to  all  the  equities  which  existed  against  the 
original  obligees.  But  the  three  trustees  are  the  obligees, 
and  they  are  the  company's  own  agents :  the  company  can, 
therefore,  have  no  equities  against  them. 

These  bonds  are  negotiable  on  their  face,  being  payable 
to  Palmer  or  bearer.    It  was  the  intention  of  the  company 
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to  make  them  negotiable.  Bonds  of  this  sort  have  been  is- 
sued by  many  different  companies,  and  they  have  been  uni- 
formly treated  as  negotiable.  A  contrary  doctrine  would 
not  l)e  tolerated.  Whether  a  security  is  negotiable  or  not, 
does  not  depend  on  whether  it  is  commercial  paper ;  but  if 
payable  to  bearer,  it  will  pass  by  delivery.  As  to  the  dis- 
tinction between  negotiable  and  assignable  paper,  see  Mil- 
ler  V.  Racct  1  Smithes  Leading  Cases  258,  and  notes.  De- 
fendants say  that  there  is  no  such  thing  as  a  sale  of  a  chose 
in  action  which  has  been  deposited  as  collateral.  We  an- 
swer, that  however  that  may  be,  it  does  not  affect  the  com- 
plainant, for  he  bought  without  notice  that  it  had  been  de- 
posited as  collateral. 

But  Story  an  Bail,  §  322-3,  speaks  of  negotiable  security 
as  among  the  things  sold.  Cortleyou  v.  Lansing j  2  Caines^ 
Cos.  200,  shows  that  a  negotiable  security  may  be  sold, 
though  that  is  not  the  point  of  the  case. 

Garlick  v.  James,  12  Johns,,  146,  treats  a  promissory  note 
as  a  thing  which  may  be  pledged  and  sold. 

Tucker  v.  Wilson,  1  P.  Wms.  261,  shows  that  an  annuity, 
which  is  a  chose  in  action,  may  be  given  in  pledge  and  sold. 

Evans  v.  Darlington,  5  Blackford's  Rep,,  320,  maintains 
that  a  negotiable  security  may  be  pledged  and  sold.  This 
case  turns  on  the  fact  that  the  sale  which  had  been  made 
was  without  notice. 

In  the  case  of  Wheeler  v,  JSTewbold,  cited  from  the  news- 
papers. Judge  Oakley,  who  decided  it,  does  not  cite  a  single 
authority  in  support  of  his  opinion ;  and  he  suspended  the 
entry  of  judgment  upon  his  decision  until  the  point  could 
be  argued  before  a  full  bench  at  the  general  term.  Besides 
this,  the  counsel  who  argued  before  him  against  the  validity 
of  the  sale  of  the  commercial  paper  which  had  been  pledged, 
took  no  objection  to  it,  except  only  that  the  sale  had  been  a 
private  one,  while  they  insisted  that  it  should  have  been  a 
a  public  sale.  In  addition  to  this,  it  must  be  remarked  that 
newspaper  reports  of  law  cases  are  often  so  imperfect  and 
inaccurate  as  to  be  unreliable. 

Complainant  is  not  bound  to  allege  in  this  bill  that  he 
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bought  the  bonds  without  notice.  How  could  he  allege 
"want  of  notice  of  facts  which  may  have  just  been  made 
known  to  him  by  the  defendants'  answer  ?  If  the  defend- 
ants wished  to  put  the  complainant  on  oath  upon  that  point, 
they  could  have  done  so  by  exhibiting  interogatories  to  him. 
Defendants  say  that  complainant  is  not  entitled  to  benefit 
of  the  mortgage.  But  he  bought  the  bonds  and  the  mort- 
gage. Security,  pro  tanto,  follows  as  an  incident.  But 
-even  if  he  is  not  entitled  to  the  security  of  the  mortgage,  he 
is  still  entitled  to  a  decree  for  the  amount  of  the  bonds 
under  the  general  prayer  for  relief. 

The  Master.  The  complainant  in  this  cause  is  the 
holder,  and  claims  to  be  the  owner  by  a  full  and  absolute 
title,  of  six  bonds  of  the  Morris  Canal  and  Banking  Com- 
pany, purchased  by  him  at  public  sale  for  a  valuable  consid- 
oration.  They  are  dated  31st  March,  1848,  and  are  for  the 
payment  of  the  sum  of  five  hundred  dollars,  each,  payable 
on  Ist  April,  1850,  to  John  J.  Palmer  or  bearer,  with  inter- 
^t  payable  half  yearly,  and  having  coupons  for  the  interest 
annexed.  In  the  body  of  each  bond  it  is  stated  as  follows : 
"  the  holder  of  this  bond  is  entitled  to  the  security  to  be 
derived  from  a  first  mortgage  on  the  estate  and  chartered 
rights  of  the  company,  dated  28th  March,  1846,  authorized 
by  the  board  of  directors,  at  a  meeting  held  on  the  10th 
day  of  March,  in  the  year  last  aforesaid,  and  duly  recorded, 
executed,  and  delivered  to  John  J.  Palmer,  Zebedee  M. 
Cook,  and  Theodore  Dehon,  of  the  city  of  New  York,  as 
trustees,  in  trust  to  secure  the  full  payment  of  such  bonds 
as  should  be  issued  under  the  same  ;  each  bond,  to  clearly 
identify  the  same,  bearing  the  signature  of  the  trustees; 
the  whole  amount  of  bonds  to  be  issued  not  to  exceed  the 
€ium  of  seven  hundred  thousand  dollars." 

Upon  the  margin  of  each  bond  is  a  certificate,  signed  by 
these  three  trustees,  whereby  they  certify  that  the  bond  is 
included  in  the  mortgage  upon  the  canal,  which  had  been 
executed  to  them  in  trust  for  the  bondholders. 

Before  the  filing  of  this  bill,  the  complainant  applied  to 
the  company  to  pay  him  the  interest  which  had  become  duo 
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upon  these  six  bonds  held  by  him,  which  they  refused  to  do. 
He  then  applied  to  the  trustees  to  take  the  proper  measures 
to  compel  the  company  to  pay  him  the  interest ;  but  the 
trustees  declined  to  do  so.  He  then  filed  this  bill  for  the 
foreclosure  of  the  equity  of  redemption  in  the  mortgaged 
property,  praying  a  sale  of  the  canal  and  its  appendages,  or 
a  sequestration  of  its  tolls  and  revenues,  in  order  to  satisfy 
his  claim.  The  mortgage  is  in  proper  form,  and  is  executed 
under  the  seal  of  the  company,  and  appears  to  be  a  valid 
lien  upon  the  property  described  in  it  for  the  benefit  of  the 
holders  of  the  bonds  which  it  was  intended  to  secure. 

If,  then,  the  bonds  held  by  the  complainant  are  valid 
bonds  of  the  company,  and  are  entitled  to  the  benefit  of  the 
security  of  the  mortgage,  and  if  the  complainant  is  the 
owner  of  the  bonds  by  a  complete  and  absolute  title,  he  iB 
entitled  to  the  relief  which  he  seeks. 

The  defendants  insist  that  the  bonds  were  not  issued  for 
any  of  the  purposes  authorized  by  the  stockholders  and 
directors,  and  that  therefore  the  bonds  are  not  binding 
upon  the  company,  but  are  fraudulent  and  void.  The  reso- 
lution of  the  stockholders  authorizing  the  execution  of  the 
mortgage,  and  the  bonds  to  be  secured  by  it,  was  passed 
10th  March,  1846,  and  the  resolutions  of  the  board  of  direc- 
tors directing  the  president  and  cashier  to  execute  and  de- 
liver the  bonds  were  passed  28th  March,  1846.  The  form 
of  the  mortgage,  which  was  afterwards  executed,  was  fixed 
by  these  resolutions  of  the  board,  and  is  therein  recited  at 
length,  and  the  purposes  for  which  the  bonds  to  be  secured 
by  it  were  to  be  issued  are  set  forth  in  the  mortgage.  The 
mortgage  recites  that  the  company,  **  for  the  purpose  of 
raising  money  to  pay  oflF  the  debts  incurred  in  improving, 
enlarging,  and  repairing  their  canal,  and  of  raising  money 
to  be  expended  in  further  improving  and  perfecting  the 
same,  are  about  to  make,  execute,  and  issue  certain  bonds 
for  sums  not  to  exceed  in  the  whole  seven  hundred  thousand 
dollars.''  And  further,  that  with  a  view  to  enable  the  said 
company  **  to  raise  the  said  moneys,  and  thereby  secure  the 
continued  progress  and  operation  of  their  said  canal,  and 
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obtain  further  time  finally  to  discharge  the  expenses  of  the 
improvements  already  made,  the  said  company,  by  their 
board  of  directors,  have  resolved  to  secure  the  payment  of 
said  moneys  by  the  pledge  and  hypothecation  of  their  said 
canal,  with  its  appurtenances,  and  the  actual  revenues, 
chartered  rights,  and  properties  of  the  said  company,"  A:c. 
By  the  resolutions  passed  at  the  same  meeting  of  the 
board,  the  president  and  cashier  were  authorized  and 
directed  to  execute  and  deliver  the  said  bonds  mentioned 
in  the  mortgage.  But  it  was  provided  that  the  amount  of 
the  bonds  to  be  issued  should  not  exceed  the  sum  of  four 
hundred  and  fifty  thousand  dollars,  without  the  further 
action  of  the  board.  One  of  these  resolutions  also  fixed 
the  salary  of  the  three  trustees,  for  the  service  to  be  ren- 
dered by  them,  at  one-half  of  one  per  cent,  each,  on  the 
amount  of  the  bonds  to  be  issued,  and  directed  that  a  suflS- 
cient  amount  of  the  bonds  to  pay  the  salary  should  be  re- 
tained in  the  hands  of  the  loan  committee,  to  be  paid  to  the 
trustees  at  a  time  fixed  by  previous  resolutions. 

This  shows  the  authority  under  which  the  bonds  were  to 
bo  executed  by  the  president  and  cashier,  and  the  purposes 
for  which  they  were  to  be  issued  and  used.  It  also  shows 
that  the  trustees  were  appointed  by  the  company,  and  were 
to  be  paid  by  the  company  for  their  services.  Soon  after 
these  resolutions  were  passed,  bonds  were,  in  pursuance  of 
this  authority,  executed  and  issued  to  a  large  amount. 

Afterwards,  on  the  17th  March,  1848,  the  company  were 
in  need  of  money  to  pay  the  interest  on  those  bonds  and  to 
put  the  canal  in  order  for  navigation  for  the  season  then 
approaching,  and  the  board  of  directors,  at  a  meeting  held 
on  that  day,  adopted  a  resolution,  by  which  it  is  declared 
that  the  president  is  authorized  to  borrow  thirty  thousand 
dollars  to  pay  the  "  interest  coming  due  on  the  Ist  of  April, 
and  the  expense  of  putting  the  canal  in  order  for  naviga- 
tion for  the  present  year ;  and  to  give  the  company's  notes, 
at  such  time  as  he  may  deem  consistent  with  the  interest  of 
the  company,  and  deposit  with,  said  oonapany/s  notes,  the* 


678  MORRIS  CANAL  AND  BANK.  CO.  V,  FISHER.     [MARCH 

company's  mortgage  bonds  for  twice  the  amount  of  the 
notes.'' 

Under  this  last  resolution,  the  president  of  the  company, 
on  the  1st  of  April,  1848,  borrowed  of  George  F.  Lewis,  of 
Philadelphia,  the  sum  of  fifteen  hundred  dollars  and  serenty- 
five  cents,  and  gave  him  the  company's  note,  bearing  date 
on  that  day,  for  that  sum,  and  at  the  same  time  deposited 
with  him,  as  collateral  security,  six  of  the  company's  mort- 
gage bonds,  of  five  hundred  dollars,  each.  The  note  is^ 
made  payable  to  the  company's  own  order  eight  months 
after  date,  is  signed  by  the  president,  and  endorsed  by  the 
cashier,  and  there  is  a  certificate  across  the  face  of  the  note 
not  signed,  but  proved  to  be  in  the  handwriting  of  the 
secretary  of  the  company,  which  states  that  the  said  six 
bonds  were  deposited  with  the  note  as  collateral  security. 
These  are  the  bonds  in  controversy  in  this  suit.  .  I  think 
that  the  defendants'  objection,  that  these  bonds  were  not 
issued  for  any  of  the  purposes  authorized  by  the  stock- 
holders or  mentioned  in  the  mortgage,  and  are  therefore 
void,  is  not  well  taken.  The  money  borrowed  of  Lewis 
was  to  pay  interest  on  the  mortgage  bonds  which  had  been 
before  issued,  and  which  it  is  not  denied  were  properly 
issued,  and  also  for  the  purpose  of  putting  the  canal  in 
order  for  the  season  then  approaching.  These  purposes  for 
which  this  money  was  borrowed  are,  in  my  opinion,  clearly 
included  within  those  for  which  money  was  to  be  raised  on 
the  mortgage,  and  the  bonds  to  be  issued  under  it,  as  ex- 
pressed in  the  mortgage  itself.  It  is  there  recited  that  the 
bonds  to  be  secured  by  the  mortgage  were  to  be  issued  for 
the  purpose  of  raising  money  to  pay  off  **  the  debt  incurred 
in  improving,  enlarging,  and  repairing  the  canal,  and  of 
raising  money  to  be  expended  in  further  improving  and 
perfecting  the  same." 

Now  the  bonds  which  had  been^ssuedjjand  on  which  the 
interest  was  coming  due,  were  issued  to  raise  money  for  the 
purposes  just  mentioned.  To  borrow  money  to  pay  that 
interest,  and  to  give  as  security  for  that  loan  other  bonds 
also  secured  by  the  mortgage,  was  surely  no  departure  from 
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the  design  and  purpose  with  which  the  mortgage  was  given. 
It  did  not  increase  the  debt  under  it,  nor  was  the  money 
raised  by  the  loan  perverted  to  unauthorized  purposes,  but 
was  still  applied  to  pay  the  debt  secured  by  the  mortgage. 
The  interest  on  the  debt  was  a  part  of  the  debt  itself,  and^ 
as  to  so  much  of  the  loan  as  was  to  be  applied  to  putting 
the  canal  in  order  for  navigation  for  that  season,  it  was 
plainly  within  the  authority  '  to  raise  money  to  be  ex- 
pended in  further  improving  and  perfecting  the  same,"  as 
expressed  in  the  resolutions  of  the  stockholders  and  in  the 
mortgage. 

It  is  objected  further  by  the  defendants,  that  even  if  it 
be  admitted  that  the  money  raised  by  this  loan  from  Lewis 
was  for  purposes  mentioned  in  the  mortgage,  yet  that  the 
directors  and  officers  of  the  company  had  no  authority  to 
deposit  the  bonds  as  collateral  security,  at  the  rate  of  two 
dollars  for  one  dollar  borrowed  ;  and  that,  in  so  doing,  they 
transcended  their  powers,  and  moreover  committed  a  fraud 
upon  the  other  bondholders,  by  lessening  their  mortgage 
security,  and  that  therefore  the  bonds  in  question  in  this 
suit  are  not  binding  upon  the  company,  but  are  void,  and 
that  this  court  ought  to  protect  the  other  bondholders 
against  such  fraud.  The  objection  is  not  that  the  bonds 
were  not  properly  executed,  nor  that  the  money  raised  on 
them  was  raised  or  used  for  an  improper  or  unauthorized 
purpose  for  the  bonds  were  executed  by  the  officers  of  the 
company,  in  whom  full  authority  for  that  purpose  was 
vested;  and  it  is  admitted,  for  the  purposes  of  this  argu- 
ment upon  this  point,  that  the  money  raised  on  them  was 
for  purposes  mentioned  in  the  mortgage  and  authorized  by 
the  stockholders.  The  objection,  therefore,  goes  only  to 
the  mode  and  manner  in  which  the  directors  and  officers  of 
the  company  disposed  of  the  bonds  in  raising  money  for 
purposes  for  which  they  were  authorized  to  raise  it  upon 
those  bonds.  The  stockholders,  in  authorizing  those  bonds 
to  be  executed  and  delivered,  and  money  to  be  raised  upon 
them  for  the  purposes  mentioned,  did  not  prescribe  the 
manner  in  which  it  should  be  done.     They  left  the  bonds  in 
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the  hands  of  their  directors  and  oflScers  withont  any  restric- 
tions or  directions  upon  that  point,  having,  no  doubt,  full 
confidence  that  they  would,  according  to  their  best  jud^ 
ment,  so  use  them  for  the  end  proposed  as  would  meist 
advance  the  interests  of  the  company ;  and  I  think  it  most 
be  considered  that  it  was  the  intention  of  the  stockholders 
to  leave  the  matter  to  the  discretion  of  the  directors  and 
officers. 

But  further  on  this  point.  The  officers  of  a  bank  are 
held  out  to  the  public  as  having  authority  to  act  according 
to  the  general  usage,  practice,  and  course  of  business  of 
such  institutions,  and  their  acts  within  the  scope  of  such 
usage,  practice,  and  course  of  business  will  bind  the  bank 
in  favor  of  third  persons  having  no  knowledge  to  the  con- 
trary. The  cashier  of  a  bank  is  usually  intrusted  with  all 
the  funds  of  the  bank  in  cash,  notes,  bills,  and  other  choses 
in  action,  to  be  used  from  time  to  time  for  the  ordinary  and 
extraordinary  exigencies  of  the  bank.  He  is  considered  as 
the  executive  officer  of  the  bank,  through  wham  and  by 
whom  the  money  transactions  of  the  bank,  in  paying  or 
receiving  del>ts  and  discharging  or  transferring  securities, 
are  to  be  conducted.  Story  on  Agency,  §  114 ;  Fleckner  v. 
U.  S.  Bank,  8  Wheaton's  R.,  338. 

Now  the  stockholders  had  authorized  the  execution  of 
these  bonds,  and  the  borrowing  of  the  money  upon  them, 
and  left  them  in  the  hands  of  the  officers  of  the  company, 
with  no  restrictions  upon  them  as  to  the  mode  of  their  using 
the  bonds  for  that  purpose. 

Then  in  borrowing  money,  and  giving  those  bonds  as 
security  for  it,  they  had  authority  to  use  them,  according  to 
the  course  of  business,  in  such  transactions.  They  had  a 
right  to  deposit  them  as  collateral ;  for  that  mode  of  using 
bonds  and  other  such  securities  is  within  the  usual  coarse 
and  usage  of  business,  both  of  incorporated  companies  and 
individuals.  And  if  it  had  been  done  by  the  cashier  alonei 
it  would,  by  the  law  of  agency,  as  laid  down  in  the  anthor 
ity  just  cited,  have  been  binding  on  the  company. 

But  it  was  not  done  by  him  alone.    It  was  aniherixed  bf 
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an  express  and  formal  resolution  of  the  board  of  dirootors, 
under  which  the  note  was  given,  and  the  bonds  deposited  as 
collateral  security  for  its  payment ;  the  note  was  signed  by 
the  president  and  endorsed  by  the  cashier ;  tliC  secretary  of 
the  company  certified,  upon  the  face  of  the  note,  that  the 
bonds  were  deposited  as  collateral  security  for  it,  and  the 
three  trustees,  who  in  this  were  acting  as  the  agents  of  the 
company,  certified  that  the  holder  of  the  bonds  was  entitled 
to  the  security  of  the  mortgage.  The  directors  and  all  the 
oflSlcers  of  the  company,  therefore,  appear  to  have  partici- 
pated in  this  transaction ;  and  if  it  were  now  heAd  that  it  is 
not  binding  upon  the  company,  but  is  fraudulent  and  void, 
there  would  be  no  safety  in  dealing  with,  tbe  officers  of  a 
corporation.  ^X 

But  it  was  insisted,  on  the  as^jfiment,  that  even  if  they 
had  the  right  to  deposit  tlio^jJonds  as  collateral  security  for 
the  loan,  yet  that  they  k^  no  right  to  do  it  at  the  rate  of 
two  dollars  for  onej^^^oUar  borrowed.     I  think  that  that  was 
a  matter  fairly  ^v^hin  their  discretion.     The  amount  of  a 
collateral  is  usjjf^Hy  greater  than  the  debt  which  it  is  inten- 
ded to  secu^fj  ]^Q^  jnuch  greater  it  shall  be  must  depend 
upon   th^^;j.(.umstance8  of  each  particular  case.     By  the 
annualj|^p(jj,|.  ^f  ^^^  directors  to  the  stockholders,  dated 
}'^^  Jlarch,  1848,  a  printed  copy  of  which  is  in  evidence, 
*^  ^Pilears  that  the  credit  of  the  company  had  become  so 
^^^^cpressed  that  its  mortgage  bonds  could  not  be  nego- 
tiate^^^  par.    That  may  have  been  the  reason  why  they 
*^i?^3|incd  them  at  the  rate  of  two  dollars  for  one  dollar,  as 
Ivteral  security  for  the  money  borrowed  of  Lewis,  which 
^^  obtained  two  weeks  after  the  date  of  that  report ;  and 
.,  'so,  it  can  hardly  be  said  that  such  security  was  so  extra, 
fvagant  and  unreasonable  as  to  amount  to  a  fraud  and  a 
breach  of  authority  on  the  part  of  the  persons  making  it. 
But  it  is  not  necessary  to  examine  into  their  reasons ;  it  is 
enough  that  that  matter  was  in  the  discretion  of  the  direc- 
tors and  officers,  and  that  there  is  no  evidence  that  they 
abused  their  trust. 
In  addition  to  what  I  have  already  ?aid  on  this  part  of, 
43 
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the  cai-o,  there  is  much  reason  to  believe  that  this  mode  of 
iibing  thu  company's  bonds  was  sanctioned  by  the  stock- 
holders.  Copies  of  some  of  the  annual  reports  made  by 
the  board  of  directors  to  the  stockholders  ai-e  in  evidence 
iu  the  :ase.  In  the  report  dated  17th  March,  1848,  page  25, 
it  is  stated  that  it  "  became  necessary,  to  enable  the  com- 
pany to  meet  pressing  demands,  again  to  negotiate  further 
loans,  for  which  it  gave  its  note  to  the  amount  of  seventy- 
sever,  thousand  eight  hundred  and  six  dollars  and  fifty  cents, 
to  sc jure  the  payment  of  which  there  was  deposited  with 
those  notes,  one  bundled  and  fifty-five  thousand  six  hundred 
and  llf ty  dolIar!j>six  per  cent,  mortgage  bonds  as  collateral." 

And  in  the  repo'Wtdated  2d  April,  1849,  page  six,  it  i« 
stated  as  follows:  "  AlS^JJi^tlie  first  of  April  last  there  was 
borrowed  t!ie  sum  of  fiftceSNtfeousand  three  hundred  and 
twenty-three  dollars  and  fifty-nu^Ss^ents  on  the  company's 
notes  at  six  and  eight  months,  withNi;jj[^'^  ^^^e  deposited, 
as  colkteral  security,  the  mortgage  bonSfi  ^'^  ^^^  company 
lor  tv/Le  the  amount  of  the  notes.^'     The  tf«{|^  ^^  ^^'^^  '^^^^ 
montlon-d  loan  (the  first  of  April,  1848,)  is  the  ^^}^  ^^  ^^^ 
note  iri/cn  to  Lewis,  and  for  wliich  the  six  boiKj^^io  (K)ntro- 
vers;*  here  were  deposited  as  collateral  secui-ity,  aiV^  '*  * 
note  a:  eight  months.     It  is  not  unreasOivable  to   coi      * 
therefore,  that  the  loan  from  him  was  a  part',, of  tlio  >.~ 
fiftoon  thousand  three  hundred  and  twenty-thi-eo^  doll^''^ 
fifty-nli-o  cents  mentioned  in  the  report,  and  securfj^^j 
munii'.^r  tliore  stated.  '^. 

This  mode  of  using  the  company^s  mortgage  bonds  as  v* 
lateral  sor^urity  to  notes  given  for  loans,  and  to  twice  t. 
amonn:  of  the  notes,  appears,  therefoie,  to  have  been  resort 
cd  to  at  diiTeront  times,  and  to  have  been  regularly  repoit«»rl 
l)y  the  directors  to  the  stockholders,  and  the  making  of  the 
loans  of  which  the  money  obtained  from  Lewis  was  probni»iy 
a  part,  and  which  was  secured  in  the  same  way,  was  also  re- 
ported to  them.  There  is  uo  evidence  that  the  stockholders 
ever  objected  to  that  mode  of  using  the  bonds,  or  laid  ahj 
restraint  upon  it;  and  I  think  it  must  be  considered  to  haM 
received  their  silent  acquiescence,  if  not  their  expr'es*  'ap- 
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probation.  So  far  as  the  company  is  concerned,  therefore, 
this  objection  must  fail.  Nor  do  I  think  it  can  prevail  for 
the  bondholders,  for  they  took  their  bonds  knowing  that  the 
mortgage  by  which  they  were  to  be  secured  was  intended  to 
cover  bonds  to  an  amount  not  exceeding  seven  hundred 
thousand  dollars.  If  the  bonds  issued  to  raise  money  for 
the  purposes  mentioned  in  the  mortgage  do  not  exceed  that 
amonnty  they  cannot  complain  that  their  security  is  lessened* 
The  money  raised  on  the  bonds  held  by  the  complainant  was 
for  such  purposes ;  and  there  is  no  evidence  that  the  bonds 
which  have  been  issued,  including  the  bonds  of  the  com- 
plainant, amount  to  the  sum  of  seven  hundred  thousand  dol- 
lars, nor  is  there  any  evidence  that  the  property  covered  by 
the  mortgage  is  not  sufficient  to  pay  them  all. 

I  consider,  therefore,  that  the  bonds  in  question  in  this 
Buit  were  legally  and  properly  issued  under  the  authority 
given  by  the  stockholders,  and  that  the  depositing  of  them 
with  Lewis,  as  collateral  security  for  the  loan  obtained  from 
him,  was  and  is  binding  upon  the  company,  and  is  not  a 
fraud  upon  the  other  bondholders. 

The  company's  note,  given  to  Lewis  for  the  loan,  was  not 
paid  at  maturity,  and  he  thereupon,  on  12th  December,  1848, 
gave  notice  to  the  president  of  the  company  that  the  six 
bonds  held  by  him  as  collateral  security  to  the  note  would 
be  sold  at  public  sale  on  the  19th  of  that  month,  at  seven 
o'clock,  p.  M.,  at  the  Philadelphia  Exchange,  by  M.  Thomas 
&  Sons,  auctioneers,  and  that  the  company  would  be  held 
accountable  for  the  deficiency,  if  any,  between  the  proceeds 
of  the  sale  and  the  amount  of  the  note.  The  president  ac- 
knowledged the  receipt  of  this  notice,  in  a  letter  to  Lewis, 
and  at  the  same  time  stated  to  him  that  the  bonds  were  not 
left  to  be  used  in  the  way  he  proposed  ;  that,  being  deposited 
as  collateral,  they  could  only  be  used  upon  the  inability  of 
the  company  to  pay  the  note,  and  that  that  inability  was  not 
established  by  the  note  not  being  paid  at  maturity ;  that  the 
company  protested  against  the  proposed  sale,  and  that  Lewis 
would  be  lield  responsible  to  the  company  for  the  full  amoant 
of  the  bonds  in  case  such  sale  should  be  made.    The  sale, 
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however,  was  proceeded  wit  It  had  been  advertised  in 
pamphlets  and  in  at  least  four  daily  papers  in  the  city  of 
Philadelphia,  and  at  the  time  and  place  mentioned  in  the 
advertisements,  and  in  the  notice  sent  to  the  president  of  the 
company,  the  bonds  were  sold  at  public  sale,  by  the  auction- 
eers before  named,  to  the  complainant. 

It  does  not  appear  that  Lewis  was  present  at  the  sale,  nor 
did  it  appear  by  the  advertisements,  or  in  any  other  way  to 
the  persons  attending  it,  that  he  had  any  interest  in  the 
bonds,  or  was  in  any  way  connected  with  the  sale.  The 
bonds  were  merely  advertised  to  be  sold  "  without  reserve, 
for  account  of  whom  it  may  concern." 

On  the  part  of  the  complainant,  it  is  insisted  that  the 
bonds  were  deposited  with  Lewis,  as  a  pawn  or  pledge  for 
the  payment  of  the  note  at  maturity,  and  on  the  note  not 
being  so  paid,  he  had  a  right  to  sell  them  at  public  sale,  on 
due  notice  to  the  company ;  and  that,  by  the  sale,  the  title 
to  the  bonds  passed  to  the  complainant,  and  that  he  is  enti- 
tled to  the  amount  of  them,  and  to  the  benefit  of  the  security 
of  the  mortgage. 

The  defendants,  on  the  other  hand,  say  that  the  bonds 
were  not  deposited  as  a  pawn  or  pledge,  but  as  a  collateral 
security,  and  that  that  is  a  distinct  and  different  thing  from 
a  pledge;  that  a  man  is  not  permitted  to  give  his  own 
promise  to  pay  money  as  a  pledge  for  another  promise  of  his 
own  to  pay  money,  since  it  would  lead  to  usury  and  extor- 
tion, and  might,  by  collusion  of  parties,  be  used  to  evade  the 
statute  relating  to  confession  of  judgments;  that  bonds  can- 
not, from  their  very  nature,  be  given  in  pledge,  because  it  is 
essential  to  the  making  of  a  pledge  that  there  be  a  delivery 
of  it,  and  bonds,  it  is  insisted,  cannot  pass  by  delivery,  but 
only  by  assignment  in  writing;  that  Lewis  was  bound  first 
to  sue  on  the  note,  and,  if  he  failed  to  recover  his  debt  in 
that  way,  then  to  sue  on  the  bonds,  and  not  to  sell  them; 
that,  for  these  reasons,  Lewis  had  no  right  to  sell  the  bonds 
at  all,  and  that  the  sale  passed  no  title  or  interest  in  them 
to  the  complainant. 

T  do  not  think  that  the  position  of  the  defendants,  that  a 
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"bond  deposited  as  collateral  secnritj  is  a  distinct  and  dif- 
ferent thing  from  a  pawn  or  pledge,  can  be  maintained.  I 
find  no  anthority  for  that  distinction ;  on  the  contrary,  the 
reported  cases  show  that  notes,  bonds,  and  other  things  da- 
posited  as  collateral  security  have  been  frequently  regarded 
as  pawns  or  pledges.  Vanderzee  v.  Willis,  3  Bro.  C.  R.  21 ; 
Garlick  v.  James^  12  Johns.  146. 

Nor  do  I  see  the  soundness  of  the  objection,  that  a  man  is 
not  to  be  permitted  to  give  as  a  pledge  his  promise  to  pay 
money,  as  security  for  another  promise  of  his  own  to  pay 
money,  on  the  ground  that  it  would  lead  to  usury  and  extor- 
tion and  an  evasion  of  the  statute  relating  to  confession  of 
judgments.  How  does  it  lead  to  usury  ?  The  lender  of  the 
money  would  not  and  could  not  get  more  than  his  loan  and 
interest.  In  the  present  case  Lewis  does  not  and  cannot 
get  more  than  his  debt  and  interest  I  do  not  see  in  such  a 
transaction  any  temptation  to  parties  to  resort  to  it  with  the 
hope  of  obtaining  usurious  interest  or  of  extorting  money 
from  the  necessities  of  others;  neither  do  I  perceive  how  it 
could  be  used  to  evade  the  statute  relating  to  confession  of 
judgments  without  a  resort  to  fraud  and  collusion.  If  these 
were  practised  they  would  make  the  transaction  void.  And 
the  same  thing  may  be  said  of  many  other  proceedings 
which  are  in  themselves  honest  and  lawful.  There  is  no 
pretence  of  any  fraud  or  collusion  on  the  part  of  any  of  the 
parties  to  the  transaction  now  under  consideration,  and  it 
would  never  do  to  lay  it  down  as  a  rule,  that  an  act  done 
with  fair  and  honest  purposes  shall  be  void  because  other 
parties  might  do  a  like  act  with  a  fraudulent  intent  to  evade 
the  laws. 

The  defendants  are  not  correct  in  saying  that  bonds  cai>- 
not  pass  by  delivery,  but  only  by  assignment  in  writing. 
Bonds  may  pass  by  delivery,  and  without  written  assign- 
ment. 

The  delivery  of  a  bond  for  a  valuable  consideration  is  a 
good  assignment  of  it  without  writing,  and  passes  the  bondy 
;and  the  debt  due  upon  it,  to  the  assignee.    Hutchingf  v. 
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Low,  1  Green  246,  and  Jlllen  v.  Pancoast^  Spencer^s  Rep.  68, 
and  the  cases  there  cited. 

Are  bondsy  then,  a  species  of  personal  property  which  may 
be  pledged  ?  Story,  in  speaking  of  the  things  which  may  be 
the  subject  of  a  pledge,  says,  '*  these  are  ordinarily  good^ 
and  chattels,  but  money,  debts,  negotiable  instruments,, 
choses  in  action,  and  indeed,  any  other  valuable  thing  of  a 
personal  nature,  such  as  patent  rights  and  manuscripts,  may, 
by  the  common  law,  be  delivered  in  pledge."  Story  on  Bail, 
§  290.  And  his  text  appears  to  be  fully  sustained  by  the 
authorities  which  he  cites. 

Kent  also  says,  ''all  kinds  of  personal  property  that  are 
vested  and  tangible,  and  also  negotiable  paper,  may  be  the 
subject  of  a  pledge ;  and  choses  in  action  resting  on  written 
contract  may  be  assigned  in  pledge."  2  Kent^s  Com.  677. 
Among  the  things  here  mentioned  as  the  subject  of  pledge 
bonds  are  certainly  included. 

In  Vanderzee  v.  Willis ^  3  Bro.  C.  R.  21,  bonds  were,  with 
other  things,  pledged  for  the  security  of  a  promissory  note; 
and  no  doubt  seems  to  have  been  entertained  by  any  of  the 
counsel  who  argued  the  case,  nor  by  the  Lord  Chancellor 
who  decided  it,  that  they  could  be  so  pledged. 

In  Hart  v.  Ten  Eyck,  2  Johns.  C.  R.  100,  and  in  2  Kent's 
Com.  582,  bonds  are  mentioned  as  among  those  things  for 
which  bills  to  redeem  were  frequently  filed  in  chancery. 

That  bonds  may  be  given  in  pledge,  therefore,  is  a  doc- 
trine which  seems  to  be  well  sustained  by  authority. 

The  bonds  in  question  in  this  case  were  delivered  by  the 
company,  through  its  officers,  to  Lewis,  as  security  for  the- 
payment,  at  maturity,  of  the  note  given  to  him  for  the  loan, 
and  he  had  a  right  to  keep  them  until  that  debt  was  dis- 
charged. 

This  was,  I  think,  plainly  the  intention  of  the  parties  to 
that  transaction ;  and  I  am  therefore  of  opinion  that  tiie 
bonds  were  delivered  to  him  as  a  pledge.  A  pledge  is  a 
bailment  of  personal  property  as  security  for  some  debt  or 
engagement.  Story  on  Baily  §  286.  It  is  also  defined  by 
Kent  to  be  a  bailment  or  delivery  of  goods  by  a  debtor  to* 
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his  creditor,  to  be  kept  nntil  the  debt  be  discharged.  2 
Rentes  Com.  577.  See,  also,  Garlick  v.  James,  12  Johns, 
Rep  146;  Corthyou  v.  Lansing,  2  Caincs^  Ca,  20'J  The 
deposit  of  these  bonds  with  Lewis  conies  strictly  witiiiu  the 
definition  of  a  pledge,  as  laid  down  by  these  and  other  au- 
thorities. 

The  note  was  not  paid  at  maturity ;  tlie  company,  there- 
fore, failed  to  perform  the  engagement  for  which  the  londs 
had  been  pledged.  The  defendants  have  argued  thot  Lewis, 
in  order  to  recover  his  debt,  was  bound  to  sue  first  on  the 
note ;  but  I  find  no  authority  for  that  position.  He  had  his 
election  to  do  so  or  to  resort  to  his  remedy  upon  the  l^onds, 
by  having  them  sold  under  a  decree  of  foreclosure  or  by 
gelling  them  himself  on  due  notice  to  the  company. 

Story,  on  this  subject  says  :  "  Another  right  resulting  by 
the  common  law  from  the  contract  of  pledge,  is  the  right  to 
sell  the  pledge  when  there  has  been  a  default  in  the  pledger 
in  complying  with  his  engj^ement.  Such  a  right  does  not 
divest  the  general  property  of  the  pawner,  but  still  leaves 
in  him  a  right  of  redemption.  But  if  the  pledge  :>  Eot  re- 
deemed within  the  stipulated  time,  by  a  due  performance  of 
the  contract  for  which  it  is  security,  the  pawnee  ha?  then  a 
right  to  require  a  sale  to  be  made  thereof,  in  order  to  have 
his  debt  or  indemnity.  The  common  law  of  England  exist- 
ing in  the  time  of  Glanville  seems  to  have  required  a  judi- 
cial process  to  justify  the  sale,  or  at  least  to  destroy  the 
right  of  redemption.  But  the  law,  as  at  present  established, 
leaves  an  election  to  the  pawnee.  He  may  file  a  bill  in^ 
equity  against  the  pawner  for  a  foreclosure  and  sale,  or  he 
may  proceed  to  sell  ex  mero  motu  upon  giving  due  notice  of 
his  intention  to  the  pledger.  In  the  latter  case,  if  the  sale 
is  bona  fide  and  reasonably  made,  it  will  be  ennally  as 
obligatory  as  in  the  first  case."    Story  on  Bail,  §  309-^10. 

The  same. doctrine  is  laid  down  in  2  Kenfs  Com.  552,  and 
in  Parker  r.  Branckety  22  Pick.  40.  But  the  defendants 
have  argued,  that  although  this  is  the  general  rule  in  regard 
to  property  given  in  pledge,  yet  that  bonds  form  an  excep- 
tion to  it    T  do  not,  however,  find  any  authority  or  any  well 
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considered  case  which  sustains  such  exception^  or  which 
shows  that  bonds  given  in  pledge  are  not  subject  to  the  same 
rules  as  other  property  which  has  been  pledged.  The  weight 
of  the  authorities  and  the  whole  current  of  decisions  are  di- 
rectly the  other  way. 

In  4  Kenfs  Cani.  139,  it  is  said,  *'  the  pawnee,  by  bill  in 
chancery,  may  bar  the  debtor^s  right  of  redemption,  and 
have  the  chattels  sold.  This  has  frequently  been  done  in 
the  case  of  stock,  bo?ids^  plate,  or  other  personal  proper^ 
pledged  for  the  payment  of  debts.  But  without  any  biU  to 
redeem,  tlie  creditor,  on  a  pledge  or  mortgage  of  chattels, 
may  jiell  at  auction,  on  giving  reasonable  opportunity  to  the 
debtor  :o  redeem,  and  apprising  him  of  the  time  and  place 
of  sale,  and  this  is  the  more  convenient  and  usual  practice.'^ 
So  that  ;be  right  of  the  pledger  to  sell  bonds  is  here  ex- 
pressly maintained.  And  why,  it  may  be  asked,  should  such 
bonds  as  arc  in  question  here  be  an  exception  to  the  general 
rule  ?  Tliey  are,  as  has  been  stated,  made  payable  to  bearer, 
with  coupons  for  interest  annexed.  Bonds  of  this  descrip- 
tion are,  in  roint  of  fact,  often  sold,  and  the  market  or  cur- 
rent price  of  some  classes  of  them  is  frequently  advertised 
and  quoted.  To  sell  them,  is  therefore  not  an  extraordi- 
nary proceeding,  but  one  usual  among  individuals  in  their 
private  transactions. 

I  consider,  therefore,  that  Lewis  had  a  right,  on  the 
failure  of  the  company  to  pay  the  note  at  maturity,  to  pro- 
ceed to  sell  the  bonds  in  one  of  the  two  modes  already 
mentioned.  He  chose  to  sell  on  his  own  authority  without 
judicial  process,  and  that  is  said  by  Kent  to  be  **  the  more 
convenient  and  usual  practice." 

Certain  lettei^,  which  passed  between  the  president  of 
the  company  and  J.  P.  Morris  &  Co.,  of  Philadelphia,  were 
offered  in  evidence  by  the  complainant,  in  order  to  show 
that  the  company  had  admitted  that  J.  P.  Morris  &  Co., 
with  whom  the  company's  mortgage  bonds  had  been  de- 
posited as  security  for  a  note,  had  the  right  to  sell  them  on 
tiio  failure  of  the  company  to  pay  the  note.  Hie  defeftdaiiii 
objected  to  this  evidence  as  inadmissible,  but  offsred,  on 
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their  part,  in  case  it  should  be  admitted,  another  letter  from 
the  president  of  the  company  to  George  Bird,  with  whom 
like  bonds  had,  under  like  circumstances,  been  deposited  as 
security,  and  who  proposed  to  sell  them,  in  which  the  com- 
pany protested  against  his  right  to  do  so.  These  letters 
were  all  read  at  the  hearing,  subject  to  the  exception  taken. 
I  am  in  doubt  as  to  the  admissibility  of  this  evidence,  and  I 
do  not  consider  it  necessary  to  examine  or  decide  the  ques- 
tion ;  for,  in  the  conclusion  I  have  come  to,  I  have  not  given 
any  weight  to  these  letters  either  way.  In  my  view  of  the 
•case,  Lewis  had,  by  force  of  the  rules  of  law  relating  to 
pledges,  a  right  to  sell  the  bonds  in  the  manner  before 
stated,  and  that  right  is  not  in  any  wise  affected  by  any  ad- 
missions or  protests  on  the  part  of  the  company. 

When  Lewis  proceeded  to  sell,  he  gave  notice  to  the  com- 
pany of  the  time  and  place  of  the  intended  sale.  The 
notice  seems  to  have  been  a  proper  one,  and  no  objection 
has  been  made  to  its  reasonableness  or  sufficiency.  The 
sale  was  advertised  in  a  full  and  ample  manner;  it  was 
made  by  established  auctioneers,  at  a  public  place,  and 
seems  to  have  been  fairly  and  openly  conducted.  It  is 
charged,  in  the  answers  of  the  company,  that,  in  buying  the 
bonds,  the  complainant  acted  in  collusion  with  Lewis,  who, 
it  is  charged,  was  to  have  an  interest  in  the  purchase ;  but 
there  is  no  evidence  whatever  to  sustain  this  allegation. 
The  complainant  appears  to  have  acted  fairly  in  the  matter, 
and  to  have  purchased  on  his  own  account,  without  any  con- 
nection with  Lewis  or  any  knowledge  that  he  had  any  right 
or  interest  in  the  bonds.  The  complainant  is  therefore  to 
be  considered  as  the  bona  fide  purchaser  of  the  bonds  for  a 
valuable  consideration,  at  a  public  sale  fairly  made  and 
authorized  by  law.  and  whereof  due  notice  had  been  given 
to  the  company. 

It  is  further  insisted  by  the  defendants,  that  even  if  Lewis 
liad  a  right  to  sell  the  bonds  in  the  way  he  did,  and  even  if 
the  complainant  bought  them  bona  fide^  yet  that  he  cannot 
hoLi  them  with  any  other  or  higher  right  or  title  than 
Lewis  had  in  them ;  that  he  must  stand  in  Lewis'  shoes,  and 
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take  the  bonds  subject  to  all  equities  existing  against  them 
in  the  hands  of  Lewis;  and  various  authorities  were  cited, 
on  the  argument,  in  order  to  show  that  where  bonds  have 
been  assigned,  the  assignee  takes  them  subject  to  all  equities 
which  existed  against  them  in  the  hands  of  the  obligee  or 
assignor. 

And  it  is  argued  that  the  same  rules  must  apply  to  these 
bonds  in  the  hands  of  the  complainant ;  that  Lewis  held 
them  only  as  collaterals,  and  subject  to  be  delivered  up  on 
payment  of  the  principal  and  interest  due  on  the  note;  and 
it  is  argued  that  the  complainant  is  merely  his  assignee,  and 
must  hold  them  subject  to  the  same  claim,  and  must  deliver 
them  up  on  payment  by  the  company  of  the  amount  of  the 
note. 

By  the  delivery  of  the  bonds  to  Lewis,  in  pledge  for  the 
payment  of  the  note,  he  acquired  only  a  special  property  in 
them,  the  genernl  property  remaining  in  the  company. 
Story  on  Baily  §  287  ;  Cortleyou  v.  Lansing,  2  Caines^  Ca., 
202. 

And  the  effect  of  the  default  in  the  payment  of  the  note 
at  maturity  was  not  to  vest  the  entire  property  in  the  bonds 
in  Lewis,  but  to  give  him  a  power  to  sell  them,  he  account- 
ing to  the  company  for  the  surplus  remaining,  if  any,  after 
paying  the  note.  Story  on  Bail,  §  308  ;  Coggs  v.  Barnard, 
1  Smithes  Leading  Ca,,  99,  and  notes.  So  that  at  the  time 
of  the  sale  by  Lewis,  there  was  in  him  only  a  special  pro- 
perty in  the  bonds,  the  general  property  in  them  still 
remaining  in  the  company. 

Now  I  consider  that  the  sale  of  the  bonds  at  public 
auction  to  the  complainant  did  not  operate  simply  as  a 
transfer  to  him  of  the  right  which  Lewis  had  in  them  at 
that  time.  It  was  not  merely  an  assignment  by  Lewis  of 
his  right  in  them  to  the  complainant,  it  was  much  more.  It 
was  a  sale  of  the  whole  interest  in  the  bonds,  and  conveyed 
the  whole  property  and  title  in  them  to  the  complainant 
If  this  were  not  so,  and  if  the  sale  operated  merely  as  & 
transfer  or  assignment  to  the  complainant  of  the  special 
property  which  Lewis  had  in  them,  there  would  be  no  need 
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of  a  sale  at  all,  for  the  same  thing  might  be  much  more 
easily  accomplished  by  a  more  private  assignment  in  the 
ordinary  way.  The  sale  made  by  Lewis,  of  his  own 
anthority,  without  application  to  any  court,  was,  as  it  is  laid 
down  by  the  authorities  already  cited,  equally  as  obligatory 
as  if  it  had  been  made  under  the  authority  of  a  decree  of 
foreclosure.  Now  if  the  complainant  had  bought  these 
bonds  at  a  sale  made  under  such  decree,  it  would  not  be 
pretended  that  the  company  would  have  the  right  to  follow 
them  into  his  hands,  and  have  them  given  up  on  paying  the 
debt  for  which  they  had  been  pledged.  How,  then,  can 
they  follow  them  now  ?  This  case,  being  in  my  view  very 
different  from  that  of  a  mere  ordinary  assignment  of  bonds 
in  the  way  usual  in  private  transactions,  and  the  complain- 
ant standing  not  as  the  assignee  of  Lewis'  right,  but  as  the 
purchaser  of  the  whole  title  and  property  in  the  bonds,  I  do 
not  consider  that  the  cases  which  have  been  cited  to  show 
the  rules  of  law  respecting  the  rights  of  parties  upon  an 
assignment  of  bonds  as  applicable  here.  The  defendants'* 
objection  under  this  head  is  in  effect  the  same  as  saying, 
that  the  right  which  the  company  had  to  redeem  the  bond& 
while  they  were  in  the  hands  of  Lewis  upon  paying  the- 
amount  ol  the  note  still  exists  after  the  sale,  and  that  they 
have  the  same  right  against  them  now  in  the  hands  of  the* 
complainant.  But  this  is  manifestly  uureasonoble,  and  op- 
posed to  the  very  idea  of  a  sale  of  the  bonds.  Where  is 
the  necessity  or  propriety  of  a  sale,  if  such  is  the  case? 
What  is  the  inducement  to  any  person  to  become  a  pur- 
chaser, if  he  must  at  any  time  give  up  the  bonds  on  these 
terms  ?  And  where  does  this  alleged  right  end  ?  Does  it 
follow  the  bonds  into  the  hands  of  the  purchaser,  and,  if  he 
assign  them,  does  it  go  with  them  into  the  hands  of  his 
assignee,  and  so  on  without  end  ?  All  the  authorities  which 
I  have  examined  speak  of  the  right  to  redeem  the  pledge  as 
existing  until  the  sale,  and  they  plainly  consider  it  as  exist- 
ing no  longer,  whether  the  sale  be  made  under  the  decree 
of  foreclosure  or  by  the  pledgee  of  his  own  authority  wiA- 
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ont  anj  previous  application  to  the  courts.    Story  tm  Bail. 
§  309,  310 ;  4  Kent's  Com.,  139. 

Uuder  this  view  of  the  case,  it  is  of  do  consequenoe 
whether  the  complainant  had  notice  or  not  that  the  bonds 
had  been  deposited  with  Lewis  as  a  pledge;  for  if  the 
pledgee  had  a  right  to  sell  the  pledge  absolutely,  the  know- 
ledge of  the  right  and  authority  by  which  he  does  it  cannot 
destroy  nor  affect  the  title  of  the  purchaser. 

The  defendants  insisted  that  the  complainant  ought  to 
have  charged  in  his  bill  that  he  bought  without  notice.  But 
I  do  not  think  so ;  the  case  made  by  the  bill  is  complete 
without  it.  If  he  had  notice,  and  the  defendants  tiioaght 
that  his  rights  were  thereby  affected,  it  was  competent  for 
them  to  prove  it ;  but  I  do  not  think  that  it  was  necessary 
for  the  complainant  to  aver  want  of  notice  in  this  bill. 

But  there  is  another  view  of  this  case,  which  in  my 
opinion  forbids  that  any  right  to  redeem,  or  any  other 
equitable  claim  which  the  company  may  have  had  upon 
these  bonds  should  follow  them  into  the  hands  of  the  com- 
plainant. These  bonds  must,  I  think,  be  regai^ded  as  nego- 
tiable securities,  and  capable  of  passing  by  delivery  in  fhe 
same  way  as  a  promissory  note  payable  to  bearer  or  a  bill 
of  exchange  endorsed  in  blank. 

The  bonds  are  payable  to  John  J.  Palmer  or  bearer,  with 
coupons  annexed  for  interest  payable  half-yearly.  Bonds  of 
this  description  were  unknown  to  the  ancient  common  law; 
they  are  of  comparatively  modern  origin.  They  have  been 
issued  in  this  country  in  very  large  amounts,  and  have 
entered  extensively  into  the  business  operations  of  the  com- 
munity. And  by  the  corporations  which  have  issued  them, 
and  among  all  persons  who  in  the  course  of  business  have 
had  occasion  to  receive  them  or  to  pass  them  to  others,  or 
to  deal  with  them  in  any  way,  they  have  always  been  con- 
sidered and  treated  as  securities  which  pass  from  hand  to 
hand  by  delivery.  This  was  asserted  upon  the  argument, 
and  not  denied,  and  cannot,  I  think,  be  controverted.  The 
usage  in  regard  to  them  must  have  been  understood  by  the 
company  when  they  issued  these  bonds.     By  the  teras  of 
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them,  they  are  payable  to  the  bearer ;  and  it  was,  no  donbt, 
the  intention  of  the  company,  in  making  and  issuing  them, 
that  the  bearer,  whoever  he  might  be,  should  be  entitled  to 
the  amount.  I  think,  therefore,  that  to  hold  these  bonds  to 
be  negotiable,  is  to  construe  them  according  to  the  inten- 
tion of  the  maker,  and  the  general  usage  in  regard  to  secu- 
rities of  this  description. 

The  case  of  Gorgier  v.  Mieville  ei  aL^  3  Bam.  Sr  Cress.  45, 
was  the  case  of  a  bond  of  the  king  of  Prussia,  in  which  he 
declared  himself  and  his  successors  bound  to  every  pereon, 
for  the  time  being  holder  of  the  bond,  for  the  payment  of 
the  principal  and  interest.  The  plaintiiT  had  deposited  the 
bond  in  the  hands  of  Agassig  &  Co.,  to  hold  for  his  benefit, 
and  receive  the  interest  upon  it.  Agassig  &  Co.,  being  in 
want  of  money,  pledged  the  bond  to  the  defendants,  and 
this  was  an  action  of  trover  to  recover  the  bond. 

It  was  proved,  at  the  trial,  that  bonds  of  this  description 
were  sold  in  the  market,  and  passed  from  hand  to  hand 
daily,  like  exchaRge  bills,  at  a  reasonable  price,  according 
to  the  state  of  the  market.    The  opinion  of  the  court  was 
against  the  plaintiff,  and  under  its  direction  the  jury  found 
a  verdict  for  the  defendants.    On  a  rule  nisi  for  a  new 
trial,  the  case  was  fully  argued,  and  it  was  decided  by  the 
court  that  the  rule  must  be  discharged,  and  judgment  en- 
tered for  the  defendants.    In  delivering  the  opinion,  Ab- 
bott, chief  justice,  said :  **  This  instrument,  in  its  form,  is 
an  acknowledgment,  by  the  king  of  Prussia,  that  the  sum 
mentioned  in  the  bond  is  due  to  every  person  who  shall  for 
the  time  being  be  the  holder  of  it,  and  the  principal  and 
Interest  is  payable  in  a  certain  mode  and  at  certain  periods 
mentioned  in  the  bond.    It  is,  therefore,  in  its  nature  pre- 
cisely analogous  to  a  bank  note  payable  to  bearer  or  to  a 
bill  of  exchange  endorsed  in  blank.    Being  an  instrument, 
therefore,  of  the  same  description,  it  must  be  subject  to  the 
same  rule  of  law,  that  whosoever  is  the  holder  of  it  has  the 
power  to  give  title  to  any  person  honestly  acquiring  it." 

The  case  of  Clark  v.  Farmers^  Manufacturing  Co.,  16 
Wend.  256,  was  cited  by  the  defendant's  counsel  as  hdding 
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a  contrary  doctrine.  But  I  do  not  so  understand  it  It  was 
an  action  on  a  sealed  bill  of  the  defendants  in  that  case, 
which  was  declared  on  as  a  promissory  note.  Chief  Justice 
Nelson  delivered  the  opinion  of  the  court,  and  held  that  it 
could  n(rt  be  so  declared  on,  and  that  it  was  not  a  negotiable 
instrument.  In  referring  to  the  case  of  Gorgier  v.  JUieviile 
et  al.j  he  spoke  of  the  decision  there  as  resting  upon  usage 
and  the  nature  of  the  security.  And  though  he  does  ix>t  as- 
sent to  all  the  reasonings  of  the  case,  he  does  not  deny  nor 
seem  to  doubt  that  the  decision  was  right,  and  was  rightly 
placed  upon  that  groiind.  The  case  of  Gorgier  v.  MitvilU 
was  fully  argued  and  deliberately  considered,  and  its  rea- 
sonings and  conclusions  appear  to  me  to  be  sound  and  just. 
I  think  that  the  rule  there  laid  down  is  applicable  to  the 
present  case,  and  that  the  bonds  in  question  must  be  con- 
sidered negotiable.  To  hold  a  contrary  doctrine,  and  to 
make  such  bonds,  in  the  transfer  from  one  person  to  another, 
subject  to  all  the  rules  which  apply  to  ordinary  bonds  would 
be  contrary  to  the  intention  and  terms  of  the  instruments, 
and  the  usage  in  relation  to  them,  and  might  unsettle  many 
most  important  transactions  and  produce  great  mischief  and 
confusion. 

Holding  these  bonds  of  the  complainants,  therefore,  to  be 
negotiable,  they  are,  under  the  authorities  already  cited,  the 
subject  of  pledge,  and  having  been  pledged,  and  the  pledgee 
having  lawfully  sold  them,  that  sale  is  binding  upon  all  par- 
tics,  and  conveys  a  perfect  title  to  the  purchaser.  Story  ojt 
Batly  §  290,  300. 

The  defendants,  however,  have  insisted  that  they  were  not 
pledged  to  Lewis,  and,  therefore,  he  had  no  right  to  sell 
them.  But  the  holder  of  negotiable  paper,  even  though  he 
be  not  the  owner,  may  sell  or  transfer  it  to  another  person, 
who,  if  he  takes  it  without  notice  of  the  fraud  acquires  a 
good  title  against  the  owner.  The  complainant,  as  has  been 
already  shown,  bought  these  bonds  without  notice  of  the 
character  jn  which  Lewis  held  them,  and  the  transaction  is 
therefore  binding  upon  the  company,  and  the  ooBipIainaBt 
has  a  good  title  against  them.    This  depends  on  well  settled 
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principles  of  laAv.     Story  on  Bail,  §  296  ;  Grant  v,  Vaughn, 
3  Burr.  1516;  Bay  r.  Coddington,  5  Johns,  C.  R.  54. 

It  was  earnestly  urged,  upon  the  argument,  by  the  defend- 
ants' counsel,  that  if  the  complainant  should  be  held  to  be 
entitled  to  recover  the  amount  of  the  bonds,  that  the  com- 
pany will  be  compelled  to  pay  almost  double  the  amount 
they  borrowed  of  Lewis,  and  that  this  would  be  a  hard  re- 
sult, and  one  which  a  court  of  equity  ought  to  prevent.  But 
when  property,  which  has  been  given  in  pledge  for  the  pay- 
ment of  a  debt  or  the  performance  of  an  agreement,  is  sold 
in  default  of  the  pledgee  to  perform  his  contract,  it  must 
often  happen  that  it  will  be  sold  at  what  he  considers  a  great 
sacrifice.  This  must  be  so  in  the  very  nature  of  things,  and 
it  is  one  of  the  risks  which  he  incurred  when  he  made  the 
pledge.  But  if  it  was  fairly  sold  he  has  no  cause  of  com- 
plaint. Such  sale  must  be  maintained,  or  the  law  of  pledge 
must  be  abolished.  Suppose,  in  the  present  case,  that  the 
purchase  by  the  complainant  had  proved  to  be  a  bad  one,  and 
that  he  had  given  much  more  for  the  bonds  than  they  were 
worth,  and  must  be  the  loser  to  a  large  amount.  He  could 
not  call  on  any  one  to  refund  to  him ;  he  must  abide  by  his 
contract,  and  bear  whatever  burthens  it  might  impose.  If, 
then,  his  purchase  will  prove  a  good  one,  shall  he  not  also 
have  its  benefits?  There  would  be  great  injustice  in  laying 
down  a  rule  which  w^ould  compel  a  purchaser  in  such  case  to 
bear  all  the  loss  if  he  made  a  bad  purchase,  and  to  surren- 
der all  the  advantages  of  it  if  it  turned  out  to  be  a  good 
one. 

It  is  a  circumstance  worthy  of  consideration,  and  entitled 
to  weight  in  this  case,  that  the  company,  though  fully  ap- 
prised of  the  sale,  took  no  measures  to  be  represented  there, 
and  gave  no  notice  whatever  to  the  public  or  to  the  pur- 
chasers attending  the  sale  that  they  had  any  claim  upon  the 
bonds,  or  any  objection  to  their  being  sold.  When  notice  of 
the  intended  sale  was  given  to  the  company,  they  took  no^ 
steps  to  warn  purchasers.  They  merely  protested  to  Lqwis 
against  the  sale,  and  informed  him  that  they  would  hold  huip 
responsible.    If  they  considered  that  they  had  a  remedy 
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against  him,  and  meant  to  rely  upon  that,  it  is  still  open  to 
them.  But  wliy  did  tliey  not  notify  purchasers  of  their 
claim  ?  They  knew  the  nature  of  tlie  bonds,  that  they  were 
securities  which  in  the  usual  course  of  business  were  con- 
sidered and  treated  as  negotiable,  and  which  constantly 
passed  from  hand  to  hand  as  negotiable  paper.  The  sale  of 
such  instruments,  both  in  private  and  at  public  sale,  was  of 
frequent  occurrence.  There  was  nothing  in  the  bonds  them- 
selves, nor  in  the  fact  or  manner  of  their  being  sold,  to  warn 
purchasers  that  their  title  would  be  impeached  or  to  put 
them  on  their  guard  against  any  claims  on  the  bonds  from 
any  quarter  whatever.  It  was  reasonable  that  they  i^ould 
believe  that  whoever  bought  the  bonds  would  be  the  owner 
of  them  by  a  complete  and  legal  title.  Under  these  circum- 
stsinces,  is  it  just  and  equitable  for  the  company  now  to  come 
forward,  and  set  up  a  claim  upon  them?  Ought  they  not 
rather  to  be  considered  as  standing  silently  by,  having  a  full 
knowledge  of  the  sale,  and  acquiescing  in  the  proceeding, 
at  least  so  far  as  it  concerned  purchasers. 

In  every  view  which  I  have  been  able  to  take  of  the 
case,  it  seems  to  me  clear  that  the  complainant  is  the 
absolute  owner  of  the  bonds,  and  of  the  debt  secured 
by  them,  free  from  all  claim  upon  them  on  the  part  of  the 
defendants. 

It  is  further  contended  by  the  defendants,  that  even  if 
the  complainant  is  the  owner  of  the  bonds,  yet  that  he  is 
not  entitled  to  the  benefit  of  the  mortgage  security,  because 
the  mortgage  was  not  assigned  to  him,  and,  being  a  chose  in 
action,  it  cannot  pass  by  delivery,  but  only  by  assignment 
in  writing. 

But  it  has  been  decided  in  this,  as  well  as  in  other  states, 
that  a  mortgage  may  pass  by  delivery  without  written  as- 
signment. Huichings  v.  Low,  1  GreeUj  246 ;  ^llen  v.  Pan- 
coasty  Spencer  68,  and  cases  there  cited. 

It  is  also  well  settled  that  the  debt  secured  by  a  mort- 
gage is  the  principal  thing :  the  mortgage  is  only  an  inci- 
dent to  the  debt,  and  passes  with  the  debt     Martin  v.  - 
Mottlin,  2  Burr.,  978  ;  Green  v.  Hart,  1  Johns.  C.  J?.,  580; 
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Langdon  v.  Buel^  9  Wend,,  80 ;  Stevenson  v.  Blacky  Saxton 
343 ;  Bolles  v.  Wade  et  aL,  3  Grems  C.  H.,  460. 

I  am,  therefore,  of  opinion  that  the  complainant  is  enti- 
tled to  the  benefit  of  the  mortgage  to  the  extent  of  the 
bonds  held  by  him  ;  that  he  is  entitled  to  have  the  amount 
<lae  upon  them,  with  his  costs  to  be  taxed,  raised,  and  paid 
by  sale  or  sequestration  of  the  mortgaged  property,  and. 
that  it  should  be  referred  to  a  master  to  ascertain  and  report 
the  amount,  to  the  end  that  a  final  decree  may  be  made. 
And  I  do  respectfully  advise  the  chancellor  that  an  interlo* . 
cutory  decree  and  order  of  reference  should  be  made  accord- 
ingly. 

J.  WILSON,  M.  a  C. 

February  term,  1 854. 

The  opinion  of  the  court  of  appeals  was  delivered  by 

Elmer,  J.  The  complainant,  Samuel  F.  Fisher,  was  shown 
to  be  the  bona  fide  holder  of  six  bonds  of  the  Morris  Canal 
and  Banking  Company,  the  defendants,  and  the  question 
upon  which  the  case  on  this  appeal  mainly  turns,  is,  whether 
the  honest  acquisition  of  these  securities,  without  notice  of 
any  defect  in  the  title  of  the  seller,  if  a  defect  there  was, 
confers  on  him  a  title  similar  to  that  acquired  by  a  bona  fide 
holder  of  money,  bills  of  exchange,  and  promissory  notes, 
payable  to  bearer.  So  far  as  we  are  aware,  this  is  a  c^e  of 
the  first  impression,  and  it  is  certainly  one  of  no  little  im- 
portance. Similar  bonds  have  been  issued,  within  a  few 
years,  by  our  numerous  railroad  and  canal  companies,  to  an 
immense  amount,  and  are  daily  sold  by  the  brokers  and 
others,  and  passed  fpm  hand  to  hand  by  delivery,  without 
any  formal  assignment,  and  without  inquiry  as  to  the  title  of 
the  possessor. 

The  case  has  been  elaborately  and  ably  argtied  on  both 
sides.  On  behalf  of  the  appellants,  it  was  iii^isted  that  these 
bonds  being  under  seal,  are  in  law  specialities,  and  althonj^ 
in  terms  payable  to  bearer,  if  they  are  aasignabje  bj  de-., 
livery  only,  it  is  by  force  of  our  statute,  which- leavqi  them 
44 
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subject,  in  the  hands  of  the  assignee,  to  all  the  equities  to 
which  they  were  liable  in  the  hands  of  the  assignor.  Rev. 
Stat.  801.  That  such  is  the  law,  in  the  case  of  ordinary 
bonds,  cannot  be  questioned.  Bj  the  common  law,  such 
bonds  cannot  be  assigned,  so  as  to  give  a  right  of  action  to 
the  assignee,  although  payable  in  terms  to  an  assignee,  or 
bearer.  Glyn  v.  Bakery  13  East.  509 ;  Clark  v.  Farfners\ 
Man.  Co.y  15  Wend.  256.  Our  statute,  however,  authorizes 
an  assignment,  whether  the  bond  is  or  is  not  payable  in 
terms  to  an  assignee.  Sheppard  v.  Stitesy  2  Hal.  90.  And 
such  assignment,  it  has  been  held,  may  be  by  a  delivery  for 
a  valuable  consideration,  without  any  writing.  Allen  v. 
Pancoasty  Spen.  68.  The  mere  insertion,  therefore,  of 
words  making  these  bonds  payable  on  their  face  to  a  bearer, 
is  by  no  means  decisive  of  the  question  now  in  dispute.  Nor 
do  we  think  it  would  necessarily  follow  that  they  would  be 
subject  to  whatever  equitable  defence  might  be  made  against 
them  in  the  hands  of  the  assignor,  if  they  were  not  legally 
assignable  so  that  the  assignee  could  sue  on  them  in  his  own 
name.  Smith,  in  his  note  to  the  case  of  Miller  v.  Race, 
Smith  L.  C.  363,  seems  to  consider  that  such  would  be  tiie 
result ;  and  no  doubt  the  ability  of  the  holder  to  sue  in  his 
own  name,  is  essential  to  render  an  instrument  negotiable, 
in  the  full  sense  of  that  expression.  But  courts  of  equity 
and  courts  of  law  protect  the  interest  of  a  bona  fide  assignee. 
If,  however,  the  assignee  takes  no  legal,  but  only  an  equita- 
ble title,  they  protect  also  the  equities  existing  at  the  time 
of  the  assignment  between  the  maker  of  the  instrument  and 
the  assignor.  If  the  bonds  in  question  are  transferable  by 
delivery^  so  as  to  confer  a  complete  title  in  the  possessor,  it 
is  not  as  instruments  negotiable  under  the  law  of  merchants 
as  bills  and  notes  are,  but  as  instruments  of  a  peculiar 
character,  expressly  designed  to  be  passed  from  hand  to 
hand,  and  by  a  common  usage  known  to  all,  actually  so 
transferred.  That  they  are  on  their  face  payable  to  bearer, 
is,  of  course,  an  important  and  perhaps  indispensable  cir- 
cumstance to  show  that  this  was  in  fact  their  design,  and 
that  they  are  so  used.    But  the  usage  itself,  and  in  a  case 
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like  this,  where  the  party  issuing  them  is  before  the  court  de- 
nying the  holder^s  title,  the  manner  in  which  they  were  issued 
and  used  by  the  company  itself,  are  the  important  facts 
which  must  have  the  principal  influence  in  determining  their 
true  character.  If,  in  point  of  fact,  they  are  of  such  a 
character  that  a  full  title  was  intended  to  be  conferred  on 
any  person  who  became  the  bona  fide  possessor  of  them,  and 
this  intention  was  not  in  contraTention  of  the  law,  the  origi- 
nal maker  has  no  equity  against  the  assignee.  By  the  act  of 
issuing  a  security,  which,  although  in  some  respects  like  an 
ordinary  bond,  was  in  its  main,  characteristic  of  being  de- 
signed to  pass  freely  from  hand  to  hand,  and  of  being  so  held 
out  to  the  world,  essentially  diflFerent,  all  such  equities  were 
designedly  relinquished,  and  ought  not  to  be  regarded  by 
courts  of  law  or  of  equity. 

That  under  ordinary  circumstances,  the  property  of  bank 
notes  and  of  bills  and  promissory  notes  payable  on  their 
face,  or  by  a  blank  ej;idorsement  to  a  bearer,  follows  the 
possession,  has  been  long  settled.  By  analogy  to  tliis  class 
of  cases,  the  exigencies  of  business  have  from  time  to  time 
introduced  other  securities  into  the  same  category.  The 
court  of  King's  Bench  seems  to  have  hesitated  to  recognize 
India  bonds  as  belonging  to  it.  Glyn  v.  Baker.  But  par- 
liament immediately  interfered  and  declared  them  negotia- 
ble instruments.  Exchequer  bills  were  so  regarded,  in  the 
case  of  Wookey  v.  Pole,  4  Bam.  and  Ad.  1 .  In  the  case  of  Got- 
gier  vJMteville,  3  Bar.  and  Cress.  45,  bonds  of  the  king  of 
Prnssia,  which  were  shown  to  be  ordinarily  passed  from 
hand  to  hand  by  delivery,  and  so  designed,  were  held  to  be 
like  money  or  bills,  so  as  to  give  a  bona  fide  possessor  the 
legal  title.  And  in  the  case  of  Lang  v.  Smyth,  7  Bing. 
284,  the  same  principle  was  applied  to  the  case  of  instru- 
ments issued  by  the  government  of  Naples,  although  in  that 
case  they  were  held  not  to  be  negotiable,  because  it  was 
found  that  they  did  not  usually  circulate  without  a  certifi- 
cate! which  did  not  accompany  them.  Parsons,  in  his  recent 
work  on  contracts,  vol.  1,  page  240.  expresses  the  opinion 
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that  tlie  common  bonds  of  railroads  fall  within  the  reasoiUDg 
and  authority  of  these  cases. 

The  manner  in  which  these  bonds  are  engraved,  with  cou- 
pons making  the  interest  payable  half  yearly  to  the  bearer 
of  them,  and  all  the  evidence  before  us,  conspire  to  show 
that  the  company  which  issued  them,  and  which  now  disputes 
the  title  of  the  holder  upon  the  ground  that  they  put  thmn . 
into  the  hands  of  the  seller  for  a  special  purpose,  which  did 
not  authorize  him  to  dispose  of  them  as  he  did,  really  ii- 
tonded  them  to  circulate,  as  in  fact  they  do.  This  design  is 
indeed  quite  as  apparent  as  if  it  was  engraved  on  their  face 
in  express  words.  The  objection  now  made,  that  the  legal 
character  of  the  instrument  adopted  is  such  as  to  frustrate 
this  design,  certainly  comes  with  a  bad  grace  from  the  party 
which  put  them  in  circulation.  Even  as  between  third  par- 
ties, we  suppose  the  common  usage  to  transfer  them  by  de- 
livery, without  inquiry  as  to  the  title  of  the  transferrer, 
would  justify  us  in  holding  these  secui;ities  to  differ  from 
common  obligations,  in  being  so  far  negotiable  that  the  bona 
fide  possesi?or  shall  be  held  to  have  a  good  title.  But  the 
case  is  still  stronger  against  the  party  which  made  and  is- 
sued them,  with  full  knowledge  of  the  prevailing  usage,  and 
with  the  manifest  design  that  they  should  be  so  circulated. 
To  permit  such  parties  to  dispute  this  result  of  the  usage, 
would  be  to  permit  them  to  take  advantage  of  their  own 
wrong.  And  besides,  the  obvious  interest  of  the  companies 
is,  that  these  bonds  should  be  saleable,  free  fiv.m  all  questions 
of  equity.  They  are  generally  issued  for  the  6»^pres8  pur- 
pose of  raising  money  by  their  sale.  To  declare  Uhem  sub- 
ject to  the  equities  existing  in  the  case  of  ordinary  \honds, 
upon  every  transfer  of  them,  would  be  to  strike  a  blow^  at 
the  credit  of  the  great  mass  of  these  securities  now  in  tti^ 
market,  the  consequences  of  which  it  would  be  impossible  to\ 
predict. 

We  are,  therefore,  of  opinion  that  the  title  of  the  preaent 
possessor  of  those  bonds  must  be  held  to  be  complete,    ffis - 
right  to  proceed  on  the  mortgage,  in  the  manner  adopted^  > 
follows  as  a  necessary  consequence.    As  to  the  objectioM 
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that  the  bonds  were  not  issued  for  any  purposes  authorized 
by  the  stockholders  and  directors,  and  that  they  are  illegal, 
fraudulent,  and  void,  and  that  the  bill  of  complaint  is  not 
properly  drawn,  it  is  only  necessary  to  express  our  concur- 
rence in  the  conclusions  to  which  the  master  came,  and  in  the 
reasoning  upon  which  he  founded  them. 

This  view  of  the  case  renders  it  unnecessary  to  enter  at 
large  upon  the  investigation  of  the  question  so  elaborately 
<ii8CU8sed  by  counsel,  whether  Mr.  Lewis  had  a  right  to  sell 
the  bonds  as  he  did.  Some  of  the  views  taken  by  the  mas- 
ter, in  his  very  able  opinion  on  this  subject,  seem  question- 
able. If  the  bonds  in  dispute  ought  to  be  considered  a? 
placed  in  Lewis'  hands  by  way  of  pledge,  it  is  probably  be- 
cause they  were  securities  usually  sold  in  the  stock  market, 
and  understood  by  the  parties  to  be  designed  for  that  use; 
and  not  because  a  party's  ordinary  bond  or  mortgage,  de- 
posited as  a  collateral,  could  be  so  regat*ded.  No  case  was 
produced  where  the  debtor's  own  obligation  has  been  held 
to  be  a  pledge  for  a  debt  due  by  simple  contract.  Nor  do 
W6  think  it  clear  that  even  a  third  party's  bond  or  mort- 
gage, deposited  by  way  of  a  collateral,  or  as  a  pledge,  can 
be  sold  by  the  pledgee,  in  default  of  payment,  after  notice 
to  the  pledger,  unless  a  known  usage  or  express  agreement 
to  do  so  is  shown.  But  it  is  not  intended  to  express  any  de- 
ctded  opinion  on  these  questions.  For  the  reasons  assigned, 
the  decree  appealed  from  must  be  affirmed,  each  party  to  pay 
their  own  costs. 

Decree  aflSrroed  unanimously. 
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Between  Archeb  Gifford,  administrator  of  Euzabbth 
Hait,  appellants,  and  Herman  Thorn  and  the  ex- 
ecutor of  John  Rutherford,  deceased,  respondents. 

POTTS,  J.,  ON  APPEAL. 

A  bequest  to  W.  J.  T.,  *^  when  he  arrives  at  the  age  of  twenty -one  jean,  to  hia 
and  his  heirs  forever,"  ia  a  contingent  legacy  and  vests  only  on  condition  tlMt 
the  legatee  live  to  the  age  of  twenty -one  :  if  he  die  before  that  age  the  legaey 
lap:3e5. 

The  a«£iguinent  in  this  ca«e  from  Elizabeth  Hait  to  Thorn,  held  not  a  eaee  of  bar- 
gain and  sale  ,*  and  therefore  not  within  the  rule  that  gross  inadequaey  Is  snfi- 
cient  to  avoid  a  sale. 

Held,  that  the  facts  proved  do  not  make  out  a  case  of  fraud  or  imposition  in  pro- 
curing the  aifsignment. 

Held,  that  the  proofs  do  not  establish  that  Elisabeth  Hait  was  of  imbecile  mind 
at  the  time  of  executing  the  assignment. 

IN  CHANCERY,  BY  GREEN,  CHIEF  JUSTICE. 

A  bequest  in  the  following  words  :  "  I  give  and  bequeath  all  the  reaidaa  and 
remainder  of  my  property,  both  in  England  and  America,  of  every  kind  mad  da- 
ioription  whatever,  to  W.  J.  T.  token  he  arrives  at  the  age  of  tweatj-ona  jntn," 
conveys  to  the  legatee  a  contingent  interest  only ;  and  upon  the  deatk  of  the 
legatee  before  attaining  the  age  of  twenty -one,  the  property  bequeathed  goM  to 
the  next  ef  kin  of  the  testator. 

>Vhere  the  time  specified  in  the  bequest  is  annexed  to  the  payment  only,  the 
legacy  vests  immediately  on  the  death  of  the  testator,  but  where  the  time  if  an- 
nexed to  the  gift  itself,  the  legacy  does  not  vest  until  flie  legatee  attains  the  age 
specified. 

The  rule  applies  as  well  to  bequests  of  the  residue,  as  to  particular  legmciaa. 

But  if  It  appears  from  any  expression  or  direction  contained  in  the  will,  or  if  it 
can  be  fairly  deduced  from  the  entire  instrument,  that  the  intention  of  the  testa- 
tor was  that  the  legacy  should  vest  immediately,  such  intention  shall  pteraiL 

Where  the  interest  of  the  legacy  is  directed  to  be  paid  to  the  legatoo,  natil  bo 
receive  the  principal,  or  whore  the  legacy  is  placed  in  the  hands  of  tnutooa  for 
the  exclusive  benefit  of  the  legatee,  until  it  is  directed  to  be  paid  over,  tbo  lega^ 
will  be  deemed  vested. 

Upon  a  sale  of  property,  grofs  inadequacy  of  prioe,  joined  with  inaqvality  in 
the  position  of  the  contracting  parties,  is  a  ground  of  equitable  relief. 

But  where  a  sale  or  transfer  is  made  from  other  than  paeaaiarj  < 
•r  where  it  is  uninfluenced  by  considerations  arisiag  out  of  tht  ralaaof  tha  I 
this  principle  of  equity  can  have  no  appUoaftioa. 
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Where  the  vendor  Acquie8ce«  for  a  long  time  in  a  transfer  of  property,  without 
questioning  its  ralidity,  or  impeaching  it«  good  faith,  it  will  not  be  set  aside  aa 
fraudulent  at  the  instance  of  the  representatiros  of  the  Tender. 

A  court  of  equity  will  not  look  back  of  the  decree  of  another  court  to  iiiquire 
into  the  merits  of  the  case,  if  there  was  no  fhiud  in  the  procurement  of  the  dverot. 

It  is  not  material  to  the  conclusiveness  of  a  decree,  whether  it  was  obtained  by 
consent,  or  by  a  decision  of  the  court,  upon  the  legal  principles  involved  ta  tiie 
controversy. 

A  judgment  by  default  or  by  confession  is,  in  its  nature,  as  conclusive  «pon 
the  rights  of  the  parties  as  a  judgment  upon  demurrer  or  verdict. 

Where  a  party  seeks  to  avoid  a  decree  rendered  in  a  cause  in  which  an  appear- 
aoee  was  entered  for  him  by  a  solicitor,  on  the  ground  that  the  court  had  no 
jurisdiction  over  his  person,  he  must  shew  affirmatively  that  the  solidtor  had  no 
authority  to  enter  his  appearance. 

There  must  be  reasonable  diligence  to  call  into  exercise  the  powers  of  a  court 
of  equity. 

Persons  suing  in  autre  droit  are  not  liable  for  costs. 

The  cliancellor  having  been  of  counsel  for  one  of  the 
parties,  the  cause  was  heard  on  the  pleadings  and  proofs 
before  the  Hon.  Henry  W.  Green,  and  pursuant  to  his  ad- 
Tice  and  opinion  a  decree  was  entered  dismissing  the  com- 
plainant's  bill  without  costs.  From  that  decree  the  com- 
plainant appeals  to  this  court.  The  material  issues  made 
by  the  pleadings  sufficiently  appear  in  the  opinion  of  the 
Chief  Justice. 

Green,  G.  J.  The  bill  in  this  cause  is  filed  by  the  ad- 
ministrator of  Elizabeth  Hait,  to  recover  a  distributiTe 
share  of  the  residue  of  the  personal  estate  of  William  Jaan- 
oey,  deceased,  to  which  it  is  alleged  that  the  said  Elizabeth 
Hait  became  entitled  as  one  of  the  next  of  kin  of  the  said 
William  Jauncey. 

The  right  and  interest  of  Elizabeth  Hait,  the  complain- 
.  ant's  intestate  in  the  estate  real  and  personal  of  which  Wil- 
liam Jauncey  may  have  died  intestate,  was  assigned  by  her 
to  Herman  Thorn,  one  of  the  defendants,  by  deed  of  assign- 
ment, bearing  date  on  the  27th  of  March,  1833.  That  as- 
edgnment  the  bill  seeks  to  avoid,  as  obtained  by  fraud  and 
undue  influence. 

In  pursuance  of  that  assignment,  and  of  a  decree  of  the 
4»art  of  chancery  of  the  slate  of  New  York,  the  share  and 
interest  of  Elizabeth  Hait  in  the  residue  of  the  estate  of 
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William  Jauncey,  was  paid  bj  John  Rutherford,  the  sur- 
yiring  exccator  of  Jauncej,  to  James  A.  Hamilton,  the 
administrator  of  William  Jauncey  Thorn,  and  by  him  paid 
to  Herman  Thorn,  the  father  and  next  of  kin  to  the  raid 
William  Jaunoey  Thorn.  For  the  purposes  of  this  cause, 
the  payment  of  the  money  by  the  surviving  executor  of 
Jaunoey,  will  be  regarded  as  a  payment  by  him  directly  to 
Herman  Thorn.  The  bill  prays  an  account  and  a  decree  ibr 
the  recovery  of  all  the  moneys  thus  paid,  or  which  have 
come  to  the  hands  of  Herman  Thorn,  with  the  consent  of 
John  Rutherford. 

The  material  issues  made  by  the  defendant's  answer  are : 

First.  That  all  the  personal  estate  of  William  Jauneey 
was  absolutely  disposed  of  in  and  by  his  last  will  and  testa- 
ment. That  there  was  no  intestacy  as  to  any  portion  of  the 
said  personal  estate,  and.  that  no  part  thereof  did  or  povM 
Test  in  the  said  Elizabeth  Hait  as  his  next  of  kin. 

Second.  That  all  the  right  and  interest  to  which  EUti- 

beth  Hait  was  or  could  have  been  entitled  in  the  Restate,  of 

;  y^illiam  Jauneey,  in  case  of  his  intestacy,  was  assigned  by 

.the  said  Elizabeth  Hait  to  Herman  Thorn,  one  of  the  de- 

JTendants,  by  a  legal,  valid  and  operative  deed  of  assign* 

ment,  in  no  wise  tainted  with  fraud. 

Third.  That  the  share  and  interest  of  the  said  Elizabeth 
Hait,  if  any  there  was,  in  the  said  estate,  was  paid  by  the 
surviving  executor  of  the  said  William  Jauneey  to  Herman 
Thorn,  under  and  by  virtue  of  a  decree  of  the  court  of 
chancery  of  the  state  of  New  York ;  that  the  said  decree 
remains  in  full  force,  and  is  final  and  conclusive  upon  the 
rights  of  the  parties. 

Fourth.  That  the  claim  of  the  complainant  is  barred  by 
the  statute  of  limitations — more  than  six  years  having 
elapsed  from  the  time  of  the  payment  of  the  legacy  by  the 
surviving  executor  of  William  Jauneey  before  the  filing  of 
the  bill  in  this  cause. 

William  Jauneey,  of  the  city  of  New  York,  died  on  the 
19th  of  September,  1828.  At  the  time  of  his  death  he  waa 
aeised  and  possessed  of  a  very  lafge  and  valuable  real  and 
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personal  estate  in  England  and  America.  By  his  will,  exe- 
cuted and  published  in  due  form  of  law,  having  given  and 
devised  large  portions  of  his  real  and  personal  estate,  the 
testator  further  gave  and  bequeathed  as  follows : 

"  I  give  and  bequeath  all  the  residue  and  remainder  of 
nay  property,  both  in  England  and  America,  of  every  kind 
and  description  whatever,  to  the  said  William  Jauncey 
Thorn,  when  he  arrives  at  the  age  of  twenty-one  years,  to 
him  and  his  heirs  forever." 

The  legatee,  William  Jauncey  Thorn,  (having,  in  compli- 
ance with  the  desire  and  injunction  of  the  testator,  assumed 
the  name  of  William  Jauncey,)  died  before  he  arrived  at 
the  age  of  twenty-one  years. 

Whether,  by  the  terms  of  the  will,  the  residuary  legacy 
vested,  upon  the  death  of  the  testator,  in  the  legatee,  so  as 
to  be  transmissible  to  his  representatives ;  or  whether  the 
legacy  was  contingent  upon  the  legatee's  attaining  the  age 
of  twenty-one  years,  and  by  his  death  before  that  period 
lapsed,  leaving  the  testator,  as  to  the  property  indoded  in 
tbe  legacy,  intestate,  is  the  question  submitted  for  consider- 
ation. 

The  general  rule  applicable  to  this  question,  adopted  both 
in  the  ecclesiastical  courts  and  courts  of  equity,  is  well  set- 
tled. Where  the  time  specified  in  the  bequest  is  annexed 
to  the  payment  only,  as  where  the  legacy  is  given,  payable 
or  to  be  paid  when  the  legatee  attains  the  age  of  twenty-one 
years,  the  legacy  vests  immediately  upon  the  death  of  the 
testator.  It  is  a  present  gift.  The  time  of  payment  only  is 
postponed.  But  where  the  time  is  annexed  not  to  the  pay- 
ment only,  but  to  the  gift  itself,  as  when  the  legacy  is  given 
to  the  legatee  at  twenty-one,  or  **  if"  or  "  when  "  he  attains 
the  age  of  twenty-one,  the  legacy  docs  not  vest  until  the 
legatee  attains  that  age.  The  gift  is  upon  the  condition  that 
the  legatee  shall  attain  the  age  specified.  His  attaining  that 
ag^  is  a  condition  precedent;  and  if  the  condition  be  not 
fulfilled,  the  legacy  never  vests.  The  cases  upon  this  subject 
are  very  numerous,  and  with  few  exceptions  the  rule  will  be 
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found  to  have  been  for  more  than  a  century  in&exibly  main- 
tained. 

This  distinction  as  to  the  form  of  the  bequest  was  recog- 
nized in  the  case  of  Stapleton  v.  Cheales^  in  the  year  1711 ; 
and  in  Fonnertau  v.  Fannereau,  decided  in  1748,  Lord  Hard- 
wicke  declared  that  the  distinction  was  then  absolutely  set- 
tled. Stapleton  v.  ChealeSj  Prec.  in  Chan.  317 ;  Crust  r. 
Barley,  3  P.  W.  20;  Smell  v.  Dee,  Salk  415;  Fonnertau  v. 
Fonnereau,  3  Atk.  645 ;  Goss  v.  Jfelson,  1  Burr  227 ;  Lan€ 
V.  Goudge,  9  Vesey  229 ;  Stoinburne  on  Wills,  313,  315. 

In  May  v.  Wood,  3  Brown's  Chan.  Cas.  417,  Lord  Alran- 
ley,  Master  of  the  Rolls,  recognizing  the  general  rule,  held, 
nevertheless,  that  where  a  legacy  was  given  when  the  lega- 
tee attained  a  given  age,  the  term  "when"  should  not  be 
deemed  a  condition  precedent,  upon  which  the  legacy  was 
to  vest,  but  as  merely  denoting  the  period  of  payment  He 
is  reported  as  saying  that ''  all  the  cases  for  half  a  century 
upon  pecuniary  legacies  had  determined  that  word,  not  as 
denoting  a  condition  precedent,  but  as  only  making  the 
period  when  the  party  shall  have  the  full  benefit  of  the 
gift."  The  accuracy  of  the  report,  both  as  to  the  statement 
of  the  fact  and  the  principle,  has  been  justly  questioned. 

In  the  later  case  of  Hanson  v.  Graham,  6  Vesty  239,  the 
question  was  examined  by  Sir  William  Grant,  Master  of  the 
Rolls,  with  his  accustomed  care  and  ability.  It  was  held  by 
liim,  both  upon  principle  and  upon  authority,  that  the  word 
''  when,"  standing  alone  and  unqualified  in  the  gift  of  a 
legacy,  is  a  word  of  condition  denoting  the  time  when  the 
gift  is  to  take  effect  in  substance,  and  not  the  mere  time  of 
payment.  That  a  gift "  at ''  twenty-one,  or  ''  if  "  or  "  when  " 
the  legatee  shall  attain  the  age  of  twenty-one,  were  all  one 
iLnd  the  same,  and  in  each  of  these  cases,  if  the  legatee  die 
before  that  time,  the  legacy  lapses.  Citing  this  doctrine 
from  the  decision  in  Stapleton  v.  Chealts,  he  adds,  "  I  do  not 
find  any  case  in  which  this  position  has  ever  been  contra- 
dicted." 

The  modern  authorities  regard  the  doctrine  as  ftillj  set- 
tled in  accordance  with  the  ancient  mle,  and  tlie  views  ex- 
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pressed  in  Hanson  v,  Graham.  \  Jarman  on  Wills ^  764;  1 
Roper  on  Leg.  553  ;  2  Williams  on  Exrs,  1052;  Patterson  v. 
Ellis'  Exrs.,  11  Wend.  260. 

By  the  civil  law,  says  Roper,  (adopting  the  views  of  Sir 
William  Grant,)  the  words  **  when '*  and  "if"  are  of  the 
same  import  in  speaking  of  an  uncertain  event.  Both  are 
words  of  condition  annexed  to  the  very  gift  of  the  legacy, 
when  unexplained  by  the  context  of  the  will.  The  construc- 
tion is  the  same  in  courts  of  equity,  which  adopts  the  rules 
of  the  civil  code  upon  this  subject.     1  Roper  on  Leg.  570. 

It  is  contended,  however,  that  although  this  doctririe*may 
be  established  in  respect  to  particular  legacies,  it  does  not 
apply  where  a  residue  is  the  subject  of  the  bequest,  because 
its  effect  would  be  to  create  an  intestacy  in  regard  to  a  por- 
tion of  the  testator's  property.  There  is  certainly  (as  was 
observed  by  the  Master  of  the  Rolls,  in  Leake  v.  Robinson, 
2  Mer.  385)  a  strong  disposition  in  the  court  to  construe  a 
residuary  clause  so  as  to  prevent  an  intestacy  in  regard  to 
any  part  of  the  testator's  property.  This  point  was  strongly 
relied  on  by  Lord  Alvanley  in  Booth  v.  Booths  4  Veset/y  399, 
although  on  a  previous  occasion  he  appeared  to  regard  the 
distinction  as  groundless.  But  neither  in  that  case,  nor  in 
any  other  which  has  been  referred  to,  was  the  decision  rested 
upon  that  ground  alone,  and  a  different  rule  of  construction 
applied  to  the  bequest  of  a  residue.  It  is  undoubtedly  a 
circumstance  to  which  some  weight  may  attach,  and  which, 
in  a  doubtful  case,  may  control  the  construction.  Love  v. 
VEstrange,  3  Bro.  Par.  Cas.  397 ;  May  v.  Wood,  3  Bro. 
Chan.  Cas.  473  ;  Hanson  v.  Graham,  6  Vesey,  248  ;  Jones  v* 
Mcllwain,  1  Rxiss.  220 ;  Leake  v.  Robinson,  2  Mer.  386. 

The  general  rule  applies  as  well  to  bequests  of  the  residue 
as  to  particular  legacies :  a  decisive  objection  to  adopting  a 
different  rule  of  construction  would  be,  that  it  would  neces- 
sarily lead  to  different  interpretations  of  the  same  language 
in  different  parts  of  the  same  instrument. 

The  terms  of  the  residuary  clause  standing  alone  confer 
upon  the  legatee,  not  a  vedtisd  but  a  conihrgenfer interest  only, 
llie  construction  of  the  terms  of  a  particular  legacy  is,  how- 
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erer,  always  liable  to  be  controlled  by  the  intent  of  the  tes- 
tator apparent  in  other  parts  of  the  will.  If,  therefore,  it 
appears  from  any  expression  or  direction  contained  in  the 
will,  or  if  it  can  fairly  be  deduced  from  the  entire  instru- 
ment that  the  intention  of  the  testator  was  that  the  legacy 
shall  vest  immediately,  sach  intention  shall  prevail.  Under 
such  circumstances,  words  which  standing  alone  would  ope- 
rate as  words  of  condition,  will  be  construed  to  designate 
only  the  time  when  the  interest  shall  take  effect  in  posses- 
sion. It  is  insisted  in  the  present  case,  that  the  fact  that 
the  estate  is  placed  in  the  hands  of  trustees,  and  that  thd  re- 
siduary legatee  is  to  be  maintained  out  of  the  trust  fund, 
will  operate  to  control  the  words  of  the  residuary  clause, 
and  vest  the  legacy  immediately  on  the  death  of  the  testator. 
Where  the  interest  of  the  legacy  is  directed  to  be  paid  to 
the  legatee  until  he  receive  the  principal,  or  where  the 
legacy  is  placed  in  the  hands  of  trustees  for  the  exduslve 
benefit  of  the  legatee  until  it  is  directed  to  be  paid  over,  the 
legacy  will  be  deeift'ed  vested.  Stapletan  v.  Cheales,  Prec* 
in  Chan.  317;  Lane  v.  Goudge,  9  Vesey,  229;  HansM  r. 
Graham,  6  Vesey,  249  ;  Hoath  v.  Hoaih,  3  Bro.  Chan.  Cos. 
,3;  Fannereau  v.  Fonntreau,  3  Mk.  645;  1  Jarman,  764;  1 
Ropery  572. 

But  in  the  present  instance  there  is  no  severance  of  the 
legacy  from  the  rest  of  the  estate,  and  no  appropriation  of 
the  interest  to  the  separate  benefit  of  the  legatee ;  on  the 
contrary,  the  whole  estate,  real  and  personal,  is  vested  in  the 
Iiands  of  trustees,  who  are  to  receive  the  entire  interest, 
rents,  and  profits  for  the  general  purposes  of  the  will.  The 
legatee  is  to  receive  not  the  interest  of  the  residuary  legacy, 
but  a  maintenance  and  education  from  the  general  fund  in 
common  with  the  other  children  of  Jane  Mary  Thorn.  Such 
a  disposition  of  the  estate  can  raise  no  presumption  of  an  in- 
tention on  the  part  of  the  testator  that  the  legacy  should 
vest  immediately. 

The  indications  of  the  testator's  intention  to  be  deduced 
from  the  general  provisions  of  the  will,  seem  to  militate 
strongly  agaipst  the  construction  contended  for  by  the  de- 
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fcndant's  counsel.  The  testator  has  bequeathed  bj  apt 
words  several  vested  legacies.  In  regard  to  some  of  tbem 
the  time  of  payment  is  designated.  All  the  legacies  to  the 
children  of  Jane  Mary  Thorn  are  by  apt  words  bequeathed 
as  contingent  legacies ;  they  are  all  given  either  when  the. 
legatee  arrives  at  the  age  of  twenty-one,  or  upon  his  or  her 
arriving  at  that  age.  These  legacies,  excluBive  of  the  re* 
sidne,  exceed  the  sum  of  three  hundred  thousand  dollars.  If 
these  legacies  be  construed  to  be  coiitiogent,  then,  upon  the 
death  of  any  of  the  children  other  than  the  residuary  legatee, 
his  or  her  share  would  fall  into  the  residue,  of  the  estate  and 
Test  in  the  residuary  legatee,  the  peculiar  object  of  the  tes- 
tator's bounty.  It  is  only  upon  the  death  of  the  residuary 
legatee  that  a  result  could  follow  hostile  to  the  general  de- 
sign of  the  testator. 

But  if  these  legacies  be  construed  as  vested,  then,  upou 
the  death  of  each  child  living,  his  or  her  interest  in  the  es- 
tate would  go  not  to  the  residuary  legatee  or  one  of  the 
children  of  Jane  Mary  Thorn,  for  whom  it  was  the  pecu- 
liar design  of  the  testator  to  provide,  but  to  the  father  of  the 
children  whose  name  is  not  mentioned  in  the  will,  and  whom 
it  is  apparent  that  the  testator  never  designed  to  benefit 
Such  a  result  cannot  be  presumed  to  have  been  within  the 
intention  of  the  testator. 

From  the  language  of  the  residuary  clause,  as  well  as  from 
the  entire  will,  I  am  of  opinion  that  by  well  settled  rules  of 
construction  the  bequest  of  the  residuary  estate  conveyed  to 
the  legatee  not  a  vested  but  a  contingent  interest  only — that 
his  attaining  the  age  of  twenty-one  years  was  a  condition 
precedent  to  the  vesting  of  the  legacy — that  by  the  death  of 
the  legatee  before  he  attained  that  age,  the  legacy  lapsed 
— ^and,  as  to  that  portion  of  his  estate,  that  William  Jauncey, 
the  testator,  died  intestate,  and  consequently  that  Elizabeth 
Hait,  the  complainant's  intestate,  was  entitled  to  a  distribu- 
tive share  of  the  residue,  as  one  of  the  ne^^t  of  kin  of  the 
testator. 

Second.  This  leads  to  the  second  inquiry,  viz:  Whetheir 
the  assignment  made  by  Elizabeth  Hait  to  Herman  Tbofii; 
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of  her  interest  in  the  residuary  estate  of  William  Jauncey, 
was  valid  or  procured  through  fraud. 

The  bill  charges  that  the  assignment  was  executed  jn  the 
presence  of  Francis  GrilBSn,  the  solicitor  and  counsel  of  Her- 
man Thorn,  the  assignee ;  that  at  the  time  of  the  execation 
of  the  instrument,  the  amount  and  nature  of  Miss  Halt's  in- 
terest in  the  estate  was  not  made  known  to  her ;  that  she 
was  told  that  her  interest  was  not  worth  over  five  thousand 
or  six  thousand  dollars;  that  it  was  particularly  concealed 
from  her  what  was  given  to  the  other  next  of  kin  for  their 
interest  in  the  estate ;  that  Griffin  joined  with  Thorn  in  en- 
treaties, threats,  and  arguments  to  induce  her  to  execute  the 
instrument;  and  that,  as  counsel,  he  advised  her  that  she 
had  no  interest  in  the  residuary  estate,  and  that  she  had  be^ 
ter  take  whatever  Thorn  might  oflFer  her. 

The  assignment  bears  date  and  purports  to  have  been  ex- 
ecuted on  the  27th  of  March,  1833,  in  the  presence  of  Mat- 
thias Brant  as  subscribing  witness.  The  subscribing  witness 
is  dead.  His  signature  is  proved,  and  it  is  also  proved  that 
he  was  a  neighbor  of  Miss  Hait's,  and  on  terms  of  friendly 
intercourse  with  her.  The  deed  of  assignment  purports  to 
have  been  re-acknowledged  on  the  3d  of  May,  1833,  in  the 
presence  of  Francis  Griffin. 

Mr.  Griffin  has  been  examined  as  a  witness.  He  states 
that  he  was  a  solicitor  of  Herman  Thorn  in  two  suits  pend- 
ing in  the  court  of  chancery  of  New  York  in  relation  to  this 
residuary  estate.  That  on  the  3d  of  May,  1833,  he  accom- 
panied Colonel  Thorn  to  Miss  Halt's  residence.  That  the 
original  deed  of  assignment  of  Miss  Hait  to  Thorn  was  there 
produced,  and  re-acknowledged  by  Miss  Hait.  At  the  same 
time  she  produced  a  bond  for  six  thousand  dollars,  given  to 
her  by  Colonel  Thorn,  bearing  even  date  with  the  assign- 
ment, and  executed  in  the  presence  of  Matthias  Brant  as 
subscribing  witness.  The  bond  was  paid,  and  a  receipt  for 
.the  amount  was  endorsed  upon  the  assignment,  and  signed 
by  Miss  Hait,  in  the  presence  of  the  witness.  This  state- 
ment is  verified  by  the  production  of  the  papers. 

Miss  Hait  executed  at  the  same  time,  in  the  presence  of 
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the  witness,  two  other  papers  purporting  to  be  authorities 
for  solicitors  to  appear  for  her  in  the  two  suits  pending  in 
New  York,  in  each  of  which  she  was  a  party  defendant. 
The  papers  were  read  over  to  her,  and  their  contents  and 
object  fully  explained.  She  read  them  herself  carefully ; 
said  that  she  was  nervous  about  signing  papers ;  that  she 
was  not  accustomed  to  it,  and  that  when  she  executed  the 
assignment  in  favoi*  of  Thorn  she  had  hoped  the  matter  was 
closed,  and  that  she  would  have  no  more  papers  to  sign ; 
but  that  it  was  her  wish  that  Mr.  Thorn  should  have  the  full 
benefit  of  the  assignment,  and  that  if  it  was  necessary 
for  the  purpose  of  facilitating  the  arrangement  she  would 
sign  them ;  and  on  being  told  that  it  would  facilitate  mat- 
ters she  signed  the  papers  in  the  presence  of  Mr.  GriflSn, 
who  thereupon  signed  them  as  subscribing  witness. 

The  witness  further  testifies  that  Miss  Hait  appeared  to  be 
a  woman  of  good  common  sense  and  understanding,  and  to 
understand  entirely  what  she  was  about ;  that  no  misrepre- 
sentations or  concealment,  threats,  undue  influence,  or  influ- 
ence of  any  kind  was  made  use  of  towards  her — and  that 
she  seemed  perfectly  willing  to  carry  out  the  arrangement 

A  compromise  had  at  that  time  been  agreed  on  between 
Herman  Thorn  and  five  of  the  next  of  kin  of  William  Jaun- 
cey,  by  which  Thorn  had  agreed  to  pay  them  two  hundred 
and  ten  thousand  dollars  for  their  interest,  being  at  the  rate 
of  forty  thousand  dollars  per  share  for  five  shares,  and  ten 
thousand  dollars  for  law  charges.  This  whole  compromise 
and  the  terms  of  it  were  told  to  Miss  Hait,  and  were  the 
subject  of  conversation.  The  residuary  estate  was  spoken  of 
as  being  very  large.  There  was  no  concealment  of  any  ma- 
terial fact.  The  whole  conversation  was  based  on  the  idea 
that,  in  receiving  the  six  thousand  dollars,  Miss  Hait  was 
giving  up  to  Mr.  Thorn  a  large  substantial  advantage. 

This  evidence  was  given  many  years  after  the  transaction 
to  which  it  relates,  but  the  witness  states  that  his  memory 
was  refreshed  by  a  full  written  memorandum  of  what  passed, 
made  on  the  evening  of  the  same  day. 

Tl^e  testimony  is  certainly  open  to  comment,  and  requires 
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the  strictest  scrutiny,  on  the  ground  that  it  comes  from  the 
solicitor  and  counsel  of  Thorn,  who  accompanied  him  to  the 
residence  of  Miss  Hait  in  that  capacity,  and  for  the  purpose 
of  becoming  a  witness  to  the  transaction.  But  he  is  the  sob- 
scribing  witness  to  several  of  the  papers — the  only  sarviving- 
witness  to  any  of  them,  or  to  any  part  of  the  transaction  be- 
tween the  parties  in  relation  to  the  assignment  The  bill 
moreover  charges  directly,  that  he  actively  aided  and  par- 
ticipated in  the  alleged  fraud.  He  is,  therefore,  not  only  a 
competent,  but  a  proper  and  necessary  witness  in  the  cause. 
He  was  a  counsellor  of  good  standing,  and,  so  far  as  appears, 
of  irrepr(Da(;hable  character  at  the  New  York  bar.  He  is 
unquestionably  an  intelligent  witness.  His  evidence  is  in 
no  material  point  contradicted  or  impeached.  In  many  par- 
ticulars he  is  strongly  corroborated  by  other  evidence  in  the 
cause.  He  relies  upon  a  written  memorandum,  made  on  the 
very  day  of  the  transaction.  He  speaks  of  matters  to  whicb 
his  attention  was  particularly  directed.  He  speaks  not  of 
matters  of  opinion  only,  but  mainly  and  in  great  detail  to 
matters  of  fact,  in  regard  to  which  there  is  little  room  for 
misapprehension  or  mistake. 

There  is  no  reason  to  discredit  the  testimony ;  indeed,  upon 
a  careful  review  of  the  whole  case,  there  appears  to  be  oo 
evidence  in  the  cause  upon  which  the  court  can  with  more 
safety  rely.  It  will  be  conceded,  that  it  is  entitled  to  at 
least  as  much  credence  as  the  testimony  of  witnesses  who 
detail  from  memory,  conversations  and  language  heard  more 
than  eighteen  years  previous  to  their  examination,  upon  a 
subject  in  which  they  were  not  particularly  interested,  and 
to  which  their  attention  was  not  specially  directed.  Such 
is  the  character  ef  much  of  the  evidence  in  this  cause,  upon 
which  the  charge  of  actual  fraud  is  sought  to  lie  maintained. 
There  would  be  manifest  danger  in  resting  a  decree  upon 
such  evidence,  even  in  the  absence  of  conflicting  testimony. 

The  evidence  of  Griffin  cannot  be  regarded  merely  as  proof 
of  the  confirmation  of  the  original  contract.  It  goes  mnch 
further.  The  facts  and  circumstances  detailed  by  him  teni 
most  strongly  to  prove  that  no  such  frai;Ld  was  practised  ia 
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procuring  the  original  execution  of  the  instrument,  as  is 
charged  in  the  complainant's  bill.  The  evidence  is  veij  ex- 
plicit and  decisive  in  negation  of  the  charges  of  actual  fraud. 
After  the  death  of  the  subscribing  witness  to  the  assignment, 
in  the  absence  of  all  testimony  as  to  the  circumstances  under 
which  the  instrument  was  originally  executed  the  evidence 
affords  a  satisfactory  answer  to  the  charges  of  concealment 
and  misrepresentation  of  material  circumstances  contained  in 
the  bill  of  complaint. 

Aside  from  the  existence  of  actual  fraud,  regarding  the 
assignment  from  Miss  Hait  to  Colonel  Thorn  as  a  mere  mat- 
ter of  bargain  and  sale,  as  an  ordinary  transfer  of  property 
by  vendor  to  purchaser  for  a  consideration,  there  is  much  in 
the  evidence  tending  to  support  a  charge  of  constructive 
fraud,  which  might  entitle  the  complainant  to  relief  in 
equity. 

The  parties  to  the  negotiation  did  not  stand  upon  equal 
ground.  The  purchaser  was  a  man  of  business,  in  the  prime 
of  life,  having  superior  opportunities  of  knowing,  and  prob- 
ably knowing  better  than  the  vendor,  the  value  of  the  sub- 
ject matter  of  the  contract. 

The  vendor  was  an  unmarried  female  of  the  age  of  soventy- 
two  years,  of  nervous  and  excitable  temperament,  of  retired 
habits,  leading  a  secluded  life  in  the  country,  certainly  not 
accustomed,  and  by  her  habits  of  life  in  some  measure  dis- 
qualified, to  transact  important  business. 

The  contract  was  made  by  the  vendor  without  the  advice 
of  counsel.  It  was  consummated  without  the  presence  of  a 
friend,  against  the  wishes  of  her  nearest  relatives,  and  con- 
trary to  the  advice  of  at  least  one  of  her  neighbors,  whom 
she  previously  consulted. 

The  consideration  of  the  assignment  was  grossly  inade- 
quate. The  price  paid  bore  no  relation  whatever  to  the 
value  of  the  property  transferred. 

In  a  case  of  bargain  and  sale,  these  circumstances  alone, 

aside  from  any  evidence  of  an  actual  fraud,  are  of  a  nature 

to  quicken  the  vigilance,  and  to  call  into  active  exercise  the 

protective  powers  of  a  court  of  equity.   They  afford  grounds 
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upon  wliioh  the  court  may  interfere  to  relieve  against  unfair 
and  unconscionable  contracts. 

It  is  not  necessary,  nor  is  it  designed,  to  express  any 
opinion  as  to  the  conclusion  to  which  the  evidence  apon  this 
point  would  lead,  if  the  assignment  should  be  viewed  in  the 
liglit  of  an  ordinary  sale.  A  careful  and  deliberate  exami- 
nation  of  the  evidence  in  the  cause,  aided  by  the  fall  and 
elaborate  arguments  of  counsel,  have  led  me  satisfactorily  to 
the  conclusion,  that  the  assignment  by  Miss  Hait  to  Colonel 
Thorn  was  not  a  mere  bargain  and  sale  for  value,  but  that 
tlie  transfer  was  made  from  other  than  pecuniary  considera- 
tions. The  grounds  of  that  conclusion  I  shall  proceed  to 
state. 

William  Jauncey  Thorn,  the  residuary  legatee  under  ibe 
will  of  William  Jauncey,  died  in  England  on  the  18th  of 
November,  1830.  On  the  26th  of  February,  1831,  letters 
of  administration  upon  his  estate  were  granted,  by  the  wax- 
rogate  of  the  county  of  New  York,  to  James  A.  Hamiltoa. 
He  was  the  agent,  and  acted  at  the  instance  of  Heman 
Thorn.  In  July,  1831,  a  bill  was  filed  in  the  court  of  duw- 
cery  of  the  state  of  New  York,  by  all  the  next  of  kin  of 
William  Jauncey,  except  Elizabeth  Ebkit,  to  recover  their 
sliares  of  this  residuary  estate.  In  that  bill,  although  so* 
licited  so  to  do,  she  refused  to  unite,  and  was  necessarily 
made  a  party  defendant  This  conduct  could  have  been  pro- 
duced by  no  influence  of  Colonel  Thorn  or  of  his  family- 
They  were  all  that  time  in  Europe,  and  had  been  there  sev- 
eral years ;  so  far  as  appears,  they  had  no  correq)ondenoe 
whatever  with  Miss  Hait  until  after  the  filing  of  the  bill. 
James  A.  Hamilton's  first  interview  with  her  was  had  some 
months  subsequently,  with  the  view  of  inducing  her  to  aid 
in  the  defence. 

It  may  doubtless  be  suggested  that  her  aversion  to  litiga- 
tion may  have  deterred  her  from  uniting  in  that  suit  for  the 
recovery  of  her  legal  rights,  but  it  is  apparent  from  Uie  evi- 
dence that  she  was  influenced  by  other  considerations. 

This  is  very  apparent  from  her  correspondence  with  Mrs- 
Thorn.    That  correspondence  was  commenced  not  by  Ifxe- 
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Thorn,  but  bj  Miss  Hait.  Her  first  letter  was  written  on 
the  15th  of  June,  1831,  just  before  the  bill  was  filed,  when 
the  measure  must  have  been  in  contemplation,  and  probably 
after  she  had  been  requested  to  unite  in  it.  That  letter  is 
not  in  evidence,  but  its  tenor  may  readily  be  inferred  from 
the  tone  of  the  reply. 

Under  date  of  Paris,  August  29th,  1831,  Mrs.  Thorn 
writes :  "  I  had  the  pleasure  of  receiving  your  very  kind 
letter  of  June  15th  at  Dieppe,  where  I  was  with  all  the 

family  for  change  of  air. 1  think  when  the  estate  is 

settled  I  shall  return  home,  and  hope  we  shall  then  meet 
again ;  but  I  could  not  support  being  there  now,  to  be  har- 
rassed  daily,  as  my  heart  is  too  sad  and  heavy  to  bear  trou- 
ble if  I  can  avoid  it.  Besides,  we  could  do  nothing  by  be- 
ing present,  and  we  have  every  confidence  in  Mr.  Hamilton, 
and  are  certain  that  he  will  do  every  thing  in  his  power  for 
U8.  The  result  we  must  leave  to  that  great  and  merciful 
Being  in  whose  power  it  is  to  give  and  to  take." 

Under  date  of  Paris,  4th  October,  1831,  Mrs.  Thorn  again 
writes:  "Your  last  letter  advises  me  to  come  home,  and 
you  express  your  regret  that  we  are  not  in  America  to  at- 
tend to  our  affairs  ourselves,  as  you  have  learned  that  per- 
sons, Mr.  Chapman  and  others,  are  devising  plans  to  deprive 
ns  of  our  inheritance.  If  I  would  return  I  cannot  now,  as 
my  situation  prevents  me."  That  Miss  E[aitjhad  thus  Writ- 
ten to  Mrs.  Thorn  cannot  be  doubted  ;  a  false  statement  in 
regard  to  the  contents  of  Miss  Hait^s  letter  would  never 
have  been  ventured  upon  in  reply,  no  matter  with  what  mo- 
tive the  reply  was  written. 

It  appears,  then,  that  Miss  Hait  not  only  refused  to  unite 
with  the  other  next  of  kin  of  William  Jauncey  for  the  re- 
covery of  her  interest  in  this  estate,  but  that  she  immediately 
wrote  to  Mrs.  Thorn  at  Paris,  requesting  her  to  return 
home,  and  informing  her  that  plans  were  being  devised  to 
deprive  her  and  her  children  of  their  inheritance. 

It  appears  from  other  parts  of  the  evidence,  that  to  others 
Miss  Hait  denounced  the  attempt  as  wicked  and  unjust,  as 
being  contrary  to  the  well  known  intention  of  William  Jaun> 
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cey.  Mrs.  Thorn  appeals  to  her  to  aid  herself  and  her 
children  in  recovering  the  property,  in  opposition  to  the 
next  of  kin,  npon  the  ground  of  Miss  Hait'^  knowledge  of 
the  well  known  intentions  and  oft-repeated  declarations  of 
William  Janncey  made  in  the  hearing  of  Miss  Hait,  that  the 
estate  should  go  to  Mrs.  Thorn  and  her  children.  That  ap- 
peal would  not  have  been  made,  under  the  circumstaaceB, 
had  it  not  been  founded  in  truth.  It  shows  at  least  a  dear 
conviction  on  the  mind  of  Mrs.  Thorn,  that  such  were  the 
views  of  Miss  Hait. 

Previous  to  the  assignment  to  Thorn,  Miss  Hait  had  made 
an  assignment  of  all  her  interest  in  the  residuary  estate  to 
her  three  nephews,  William,  Jonathan  E.,  and  Beigamin 
Hoyt.  According  to  her  own  account,  the  assignment  was 
obtained  from  her  by  one  of  her  nephews,  upon  the  repre- 
sentations that  he  would  give  Mrs.  Thorn  one  half  the 
amount  recovered,  and  that  that  was  the  only  mode  in  which 
any  part  of  the  estate  could  be  secured  to  her.  Upon  being 
undeceived  as  to  the  necessity  of  any  such  measure  to  pro- 
tect Mrs.  Thorn's  interest,  she  demanded  the  return  of  the 
instrument,  which  was  accordingly  surrendered  and  can- 
celled. 

There  is  offered  in  evidence  on  the  part  of  the  complain- 
ant, a  deed  of  assignment  from  Miss  Hait,  to  her  three  ne- 
phews, of  her  interest  in  the  residuary  estate  of  William 
Janncey,  for  the  consideration  of  one  dollar  and  natoral 
love  and  affection.  The  instrument  bears  date  on  the  8th 
of  December,  1832.  It  is,  of  course,  not  relied  on  as  a  valid 
subsisting  instrument.  It  would  be  fatal  to  the  claim  of  the 
complainant.  It  seems  never  to  have  been  acted  upon,  nor 
is  it  very  clear  for  what  purpose  it  was  offered  in  evidence, 
except  to  impeach  the  accuracy  of  Miss  Halt's  statement,  or 
of  Mr.  GriflRn's  testimony.  It  does  not  necessarily  do  either. 
It  does  show,  however,  that  her  interest  was  assigned  to 
her  nephews,  without  any  pecuniary  consideration,  and  that 
from  some  cause  that  they  were  not  at  liberty  to  use  it. 

Dr.  Waldo  Brown  was  called  upon  by  Miss  Hait,  to  con- 
sult him  in  i-egard  to  making  the  assignment  to  Herman 
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Thorn.  Thorn  was  present,  urging  that  the  assignment  shonld 
be  made.  Misa  Hait  stated  the  amount  that  she  was  to  re- 
ceive, and  that  it  was  for  her  nephews.  The  advice  of  the 
witness  was  asked  by.  Miss  Hait,  and  given.  He  advised 
against  the  assignment,  and  refused  to  sign  as  a  witness. 
He  makes  no  suggestion  that  the  price  was  inadequate,  or 
that  she  was  in  danger  of  being  defrauded.  The  onlj  rea- 
sons assigned  were  that  she  had  previously  promised  it  to 
her  nephews,  and  that  she  would  violate  her  promise  if  she 
assigned  to  Thorn. 

The  assignment  to  Herman  Thorn  purports  to  be  made, 
not  in  consideration  of  six  thousand  dollars,  but  for  one  dol* 
lar,  and  for  divers  other  good  causes  and  considerations.  The 
bond  for  six  thousand  dollars,  given  at  the  time  of  the  trans- 
fer, expresses  upon  its  face  that  the  money  was  for  her 
three  nephews,  viz :  two  thousand  dollars  for  Benjamin,  two 
thousand  dollars  for  William,  and  two  thousand  dollars  for 
Bdwards.  Mr.  Griffin,  who  wus  present  when  the  money 
was  paid,  testifies  that  Mies  Sait  said  that  the  money  was 
designed  for  her  nephews.  She  wanted  nothing  for  herself. 
The  entire  consideration,  six  thousand  dollars,  was  subse- 
quently paid  by  Miss  Hait  to  her  nephews,  not  one  dollar  of 
it  having  been  retained  for  her  own  use. 

It  is  in  evidence  that  both  before  and  after  the  assignment 
to  Colonel  Thorn  she  manifested  much  excitement  and  agi- 
tation in  regard  to  it.  She  feared  that  she  had  done  wrong 
in  making  the  assignment  To  her  friend,  the  Rev.  Dr. 
Magic,  she  expressed  serious  doubts  whether  she  had  done 
right  about  it.  To  another  she  said  she  had  done  wrotig  > 
she  had  previously  assigned  her  property  to  her  nephews^ 
and  how  could  she  assign  it  to  Thorn.  Admitting  this  evi- 
•dence  of  conduct  and  declaration  subsequent  to  the  assign- 
ment to  be  competent  as  showing  the  state  of  her  mind,  it 
does  not  show  that  she  felt  that  she  was  deprived  of  her  just 
rights,  that  she  was  defrauded  in  the  transaction,  that  she 
was  deceived  by  jfalse  representations,  or  that  she  had  re- 
ceived too  small  a  consideration ;  on  the  contrary,  t]ke  biir- 
den  of  the  evidence  deafly  is,  that  the  qtiestion  in  her  mitad 
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was  not  a  qaestion  of  pecuniary  yaloe,  but  of  principle.  It 
was  not  whether  she  had  been  defrauded,  but  whether  she 
herself  had  done  what  was  right.  Her  nephews  importuned 
her  for  this  property,  and  exacted  promises  from  her  not  to 
convey  it  to  others ;  some  of  her  friends-  and  neighbors,  verj 
naturally,  advised  her  to  the  same  course.  After  the  assign- 
ment had  been  made,  the  claims  of  her  relatives  were  press- 
ed upon  her,  and  she  was  reminded  of  the  promises  she  had 
made. 

On  the  other  hand,  it  is  obvious  that  she  regarded  the 
property  as  justly  belonging,  not  to  herself,  but  to  Mrs. 
Thorn  and  her  children.  Colonel  Thorn,  it  appears  in  evi- 
dence, urged  her  to  make  the  assignment  to  himself.  She 
was  probably  aware  that  conveying  to  him,  for  whom  she 
had  no  affection,  would  not  secure  it  effectually  to  Mrs. 
Thorn  and  her  children,  whom  she  regarded  as  the  rightful 
owners.  These  circumstances  satisfactorily  account  for  her 
agitation  and  excitement  upon  the  subject ;  for  her  hesita- 
tion as  to  the  course  she  should  adopt ;  for  her  doubts  and 
regrets  after  it  had  been  adopted.  They  satisfactorily  ac- 
count for  all  the  vacillation  and  apparent  inconsistency  of 
her  conduct. 

On  the  15th  of  June,  1832,  Miss  Hait  made  and  published 
her  will.  The  assignment  of  her  interest  in  this  residuary 
estate  had  not  then  been  made.  Thorn  and  his  family  were 
in  Europe.  The  suits  in  regard  to  the  estate  were  pending 
in  New  York.  She  had  been  solicited  by  both  parties  to 
unite  in  those  suits.  She  must  have  been  fully  aware  of  the 
nature,  if  not  of  the  extent,  of  her  interest  in  this  property. 
Yet  she  makes  not  the  most  remote  allusion  to  it  in  her  will. 
She  leaves  her  real  estate  to  her  three  nephews,  Jonathan 
Edwards,  William,  and  Benjamin  Hoyt ;  and  after  several 
small  bequests  to  religious  and  charitable  objects,  and  to  her 
friends,  she  bequeaths  the  residue  of  ker  estate,  if  any,  to 
her  three  nephews. 

Elizabeth  Hait  (so  far  as  appears  in  evidence)  never 
claimed  this  residuary  estate  as  her  own.  She  never  de- 
manded it.     She  refused  to  naite  with  the  rest  of  the  claim- 
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ants  in  an  action  for  its  recovery.  She  declared  that  it  was 
not  theirs,  nor  hers,  but  the  rightful  inheritaDce  of  Mrs. 
Thorn  and  her  children.  She  refused  to  receive  for  herself 
one  farthing's  consideration  for  the  transfer.  The  money 
paid,  she  declared  repeatedly,  was  not  for  herself,  but  for 
her  nephews.  It  was  so  described  on  the  face  of  the  obliga- 
tion. They,  in  fact,  received  the  whole  of  it.  She  utterly 
ignored  the  existence  of  the  claim  in  her  will.  She  did  no 
act  indicating  the  least  claim  of  right  to  the  estate,  except 
the  mere  act  of  transferring  it  from  her  control. 

Nor  can  it  be  maintained  that  this  was  the  result  either 
of  imbecility  or  ignorance  of  her  rights ;  on  the  contrary, 
the  fair  conclusion  from  the  evidence  is,  that  her  judgment 
was  influenced  by  a  knowledge  of  the  wishes  of  her  relative, 
William  Jauncey,  and  by  a  strong  conscientious  sense  of 
duty. 

Elizabeth  Hait  was  not  imbecile.  The  bill  does  not  place 
the  case  upon  that  ground.  The  decided  weight  of  the  evi- 
dence is  against  it.  Some  of  the  witnesses  do  indeed  ex- 
press that  opinion,  but  the  reasons  for  their  opinions  are,  in 
many  instances,  far  from  satisfactory :  and  in  regard  to  a 
number  of  them,  their  testimony  applies  to  a  period  long 
subsequent  to  the  date  of  the  assignment.  It  is  not  designed 
to  review  the  evidence  in  detail,  though  it  has  been  ex- 
amined with  much  care.  The  result  of  the  testimony  on  the 
question  of  capacity,  is  very  fairly  stated  by  several  of  the 
most  intelligent  witnesses  on  the  part  of  the  complainant. 

Dr.  Waldo  Brown  was  her  near  neighbor,  and  family  phy- 
sician for  twenty  years  previous  to  her  death,  and  was  on 
terms  of  friendly  intimacy  with  her.  He  says,  "  I  think  she 
was  on  a  par  with  women  in  general,  net  deficient,  or  re- 
markable.'' 

The  Rev.  David  Magie,  who  was  long  and  intimately  ac- 
quainted with  Miss  Hait,  and  whose  high  character,  both  for 
judgment  and  integrity,  entitles  his  opinions  to  the  highest 
degree  of  confidence,  testifies  :  "  I  always  supposed  she  had 
EQ  average  share  of  intellect ;  I  think  her  mind  was  practi- 
cal.   In  1833, 1  think  her  mind  was  as  sound  as  it  ever  was. 
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I  consider  that  her  judgment  at  this  time,  and  later,  was  as 
good  about  matters  with  which  she  was  conyersant,  as  that 
of  persons  in  her  situation  usually  are."  These  witnesses 
were  both  called  by  the  complainant.  Their  opinion,  sus- 
tained as  it  is  by  the  weight  of  evidence  in  the  cause,  is  de- 
cisive upon  the  question  of  capacity. 

All  the  evidence  agrees  that  Miss  Hait  was  a  truly  reli- 
gious woman,  of  high  principle,  and  strictly  conscientioas. 
Considering  her  situation  and  circumstances  in  life,  it  will 
be  difficult  to  maintain  that  her  views  in  regard  to  this 
property  were  not  alike  conscientious  and  wise.  She  lived 
in  retirement  in  the  country.  Her  habits  of  life  were  sim- 
ple. Her  means  wei-e  fully  adequate  to  all  her  wants.  A 
considerable  portion  of  her  income  was  devoted  to  religious 
and  charitable  purposes.  She  had  no  near  relatives  depend- 
ent upon  her.  There  was  no  one  having  a  peculiar  claim 
upon  her  bounty  when  she  died.  These  considerations  show 
that  she  may  have  acted  wisely  in  refusing  to  enforce  her 
legal  claim  to  this  property,  as  against  those  to  whom  Ad 
regarded  it  as  justly  belonging. 

In  the  light  of  this  testimony,  it  is  impossible  to  r^^ud 
the  assignment  from  Miss  Hait  to  Colonel  Thorn  as  a  bargiin 
and  sale  for  value.  The  whole  evidence  impresses  upon  the 
transaction  a  different  character.  It  is  obvious  that  Miss 
Hait  did  not  regard  it  in  that  light.  Her  conduct  was  un- 
influenced by  considerations  growing  out  of  the  value  of  the 
estate.  There  was,  therefore,  no  occasion  or  motive  for  the 
practice  of  the  fraud  charged  in  the  complainant's  bill,  and 
there  is  no  room  for  the  application  of  the  principles  of 
equity  relative  to  constructive  frauds. 

The  case  presented  by  the  evidence  is  simply  this.  BVmt 
both  Hait,  whose  title  to  this  property  is  sought  to  be  es- 
tablished, never  claimed  this  property  as  her  own.  She  al- 
leged it  to  be  justly  the  property  of  others.  She  refused  to 
unite  in  a  suit  for  its  recovery.  She  refused  to  receive  Ibr 
herself  any  price  for  its  transfer.  She  refused  to  assign  it 
to  her  relatives  while  living,  or  to  bequeath  it  to  thflm  bgr 
3ier  will.    She  assigned  it  to  Colonel  Thorn  without  a  ftr- 
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thing's  consideration  paid  to  herself,  with  full  knowledge  of 
her  rights ;  she  acquiesced  in  that  assignment  during  the  re- 
mainder of  her  life,  without  questioning  its  validity,  or 
claiming  that  she  had  been  defrauded  in  the  transaction. 
And  now,  after  a  lapse  of  twenty  years,  this  court  is  asked 
to  set  aside  that  assignment  as  a  fraud  upon  Miss  Hait,  and 
restore  the  property  to  her  relatit^es. 

There  is  no  principle  upon  which,  under  such  circum- 
stances, a  court  of  equity  can  or  ought  to  interfere.  Miss 
Halt,  having  capacity  to  act  for  herself,  disposed  of  the 
property  as  she  deemed  right.  That  disposition  she  never 
sought  to  disturb.  This  court  ought  not  to  disturb  it  at  the 
instance  of  others. 

The  allegations  of  the  bill  in  regard  to  the  existence  of 
fraud,  actual  or  constructive,  are  not  sustained,  and  upon 
this  ground  the  bill  ought  to  be  dismissed. 

So  fieir  as  the  decision  of  this  case  is  concerned,  it  is  per- 
haps unnecessary  to  express  any  opinion  upon  the  remaining 
issues  made  by  the  pleadings.  But  to  guard  against  any 
misconception  of  the  views  of  the  court,  and  that  the  parties 
may  have  the  benefit  of  an  opinion  upon  all  the  points  in 
controversy,  the  remaining  questions  will  be  disposed  of. 
Without  discussing  the  principles  involved,  the  grounds  of 
the  opinion  will  be  briefly  stated. 

Third.  The  defendants  are  called  upon  to  account  for 
moneys,  which  the  complainant  claims  to  be  due  from  the 
estate  of  William  Jauncey  to  the  estate  of  Elizabeth  Hait. 
The  bill  seeks  to  recover  not  moneys  in  the  hands  of  the 
executor,  but  moneys  which  have  been  paid  over  by  the  ex- 
ecutor to  Herman  Thorn,  or  which  have  been  received  by 
Herman  Thorn  with  the  executor's  consent.  In  brief,  the 
object  of  the  bill  is  to  recover  money  to  which  the  complain- 
ant is  entitled,  and  which  the  executor  of  William  Jauncey 
has  unlawfully  and  wrongfully  paid  to  Herman  Thorn. 

These  moneys,  it  clearly  appears,  were  all  paid  over  by 
the  executor  to  Thorn,  or  were  permitted  by  the  executor 
to  be  received  by  him,  under  a  final  decree  of  t)ie  court  of 
chancery  of  the  state  of  New  Tork.    That  decree  was  made 
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in  two  causes  pendiDg  in  that  court,  upon  bills  filed  to  settle 
the  title  to  the  very  property  in  question  in  this  case.  To 
those  bills,  the  complainant  and  defendants  in  tlds  cause,  or 
those  whom  they  represent,  were  all  parties. 

Of  the  subject  matter  of  those  suits,  it  is  admitted  that 
the  court  of  chancery  of  the  state  of  New  York  had  full 
jurisdiction.  And  the  decree  of  that  court  is  final  and  con- 
clusive upon  the  rights  of  the  parties,  here  as  well  as  there, 
unless  it  can  be  shown  affirmatively  by  the  complainant 
either  that  the  decree  was  obtained  by  fraud,  or  that  the 
court  had  no  jurisdiction  over  the  person  of  Elizabeth  Hait. 
The  other  parties  were  properly  before  the  court. 

The  question  is  not  whether  the  instrument  upon  which 
the  decree  may  have  been  founded  was  fraudulent,  but 
whether  the  decree  itself  was  procured  by  fraudulent  means. 
This  court  will  not  look  back  of  the  decree  of  another 
court  to  inquire  into  the  merits  of  the  case,  if  there  was  no 
fraud  in  the  procurement  of  the  decree.  Nor  is  it  at  all 
material  to  the  present  inquiry,  whether  the  decree  was 
obtained  by  consent,  or  by  a  decision  of  the  court  upon  the 
points  in  controversy.  The  conclusiveness  of  a  judgment 
upon  the  rights  of  parties  does  in  nowise  depend  upon  its 
form,  or  upon  the  fact  that  the  court  investigated  or  decided 
the  legal  principles  involved.  A  judgment  by  default  or 
upon  confession  is,  in  its  nature,  just  as  conclusive  upon  the 
rights  of  the  parties  before  the  court,  as  a  judgment  upon 
demurrer  or  verdict. 

So  far  as  regards  the  conclusive  effect  of  the  decree  of 
the  court  of  chancery  of  New  York,  the  whole  inquiry  is 
whether  Elizabeth  Hait  was  properly  before  that  court  or 
not.  Upon  the  record  it  appears  that  she  was.  She  ap- 
peared by  her  solicitor.  He  consented  to  the  decree.  The 
decree  is  valid  upon  its  face.  To  avoid  its  conclusive  oper- 
ation, the  complainant  must  show  that  the  solicitor  had  no 
authority  to  appear  for  her.  The  presumption  is  in  favor  of 
his  authority.  It  was  anciently  held  that  the  party  was 
concluded  by  an  appearance,  though  entered  without  author- 
ity, and  could  not  be  relived  against  it  even  in  the  court  in 
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which  the  judgment  was  entered.  The  modern  rule  is 
otherwise,  but  all  the  cases  agree,  that  the  want  of  author- 
ity must  be  shewn.  I  KMtj  89  ;  1  Stran.  693 ;  Denton  v. 
J^oyts,  6  J.  R.,  296 ;  Den  v.  Hendricksan,  3  Green,  102 ; 
McKeltoay  ads.  Jones,  2  HatTj  245.  Nor  is  it  a  material 
point  of  inquiry  whether  the  solicitor  exceeded  his  authority, 
or  departed  from  the  instructions  of  his  client.  If  he  was 
the  solicitor,  the  party  was  in  court,  and  the  decree  is  bind- 
ing. 

There  is  no  evidence  whatever  in  the  cause  that  George 
W.  Strong,  the  solicitor,  by  whom  the  appearances  wero 
entered  and  consent  to  the  decree  given  in  the  name  of 
Elizabeth  Hait,  appeared  without  due  authority;  on  the 
contrary,  the  evidence  is  very  explicit  that  the  written 
authority  for  the  solicitor  to  appear  in  both  the  suits  were 
presented  to  Miss  Hait  for  signature  by  Mr.  GrifiBn.  They 
were  read  over  to  her.  She  read  them  carefully  herself. 
Their  contents  and  the  object  for  which  they  were  intended 
were  fully  explained.  She  signed  them  in  the  presence  of 
Mr.  Griffin,  and  he  became  the  subscribing  witness.  This 
evidence  is  uncontradicted.  Miss  Hait  was  not  only  a  party 
to  the  suits  with  full  knowledge  of  their  existence,  but 
r^ularly  appeared  by  her  solicitor  duly  authorized ;  she  is, 
therefore,  concluded  by  the  decree. 

In  regard  to  the  estate  of  John  Rutherford,  the  case  is,  if 
possible,  still  stronger  against  the  complainant.  He  re- 
ftised  to  take  the  responsibility  of  paying  any  part  of  this 
residuary  estate,  until  the  rights  of  the  parties  should  be 
established  by  a  competent  legal  tribunal.  Suits  were  com- 
menced against  him  by  both  the  claimants.  He  appeared 
to  both  suits,  and  submitted  himself  to  the  decision  of  the 
court.  He  paid  over  the  money  only  under  the  order  and 
direction  of  the  court.  The  court  had  jurisdiction.  The 
decree  was  perfectly  regular.  The  necessary  parties  were 
all  before  the  court.  There  is  not  the  least  reason  to 
believe  that  he  suspected  any  fraud,  or  that  he  participated 
in  it.  As  to  him  and  his  estate,  the  decree  would  be  a  full 
protection,  even  though  the  appearance  of  Misa  Hait  were 
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entered  without  her  authority.  Had  a  bill  of  equity  been 
filed  ia  the  name  of  Miss  Hait,  for  the  recovery  of  flie 
property,  a  decree  obtained,  and  the  money  been  paid  orer 
by  the  executor  in  obedience  to  the  decree,  the  exeeirtofr 
would  be  protected  though  the  action  of  the  solicitor  were 
unauthorized. 

It  is  material  to  observe  that  the  object  of  this  bill  is  not 
to  enforce  the  decree  of  the  court  of  chancery  of  New  York 
against  a  citizen  of  this  state.  That  might  present  the 
question  in  a  different  aspect.  The  decree  of  that  ooart 
has  been  fully  executed.  The  money  was  paid  over  by  the 
executor  in  obedience  to  it.  The  effort  now  is  to  hold  tlie 
executor  and  his  estate  responsible,  in  the  absence  of  aU 
fraud  on  his  part,  for  complying  in  good  £Euth  with  the  de* 
cree  of  a  court  whose  behests  he  was  bound  to  obey.  That 
decree  still  stands  unreversed  and  in  full  force.  To  make  a 
decree  in  this  court  not  only  in  direct  contravention  of  tluit 
decree,  but  holding  the  executor  and  his  estate  liable  for  his 
obeying  it,  would  be  an  alarming  novelty  in  the  adiiiiiii»- 
tration  of  justice,  and  alike  unsupported  by  equity  or  pie- 
cedent. 

Fourth,  In  the  absence  of  satisfactory  proof  of  the  imbe- 
cility or  mental  incapacity  of  Elizabeth  Hait,  lapse  of  time 
is  also  a  fatal  objection  in  equity  to  the  relief  sought  by  the 
complainant's  bill. 

The  assignment  alleged  to  be  fraudulent  was  executed  on 
the  27th  of  March,  1833.  Elizabeth  Hait  died  on  the  9th 
of  March,  1845.  The  original  bill  in  the  cause  was  filed  on 
the  4th  of  March,  1847,  fourteen  years  after  the  commissioii 
of  the  alleged  fraud.  A  part  of  this  delay  is  accounted  for. 
But  for  a  large  portion  of  this  period  Elizabeth  Hait  was 
in  life,  and  in  the  poesession  of  her  mental  faculties.  That 
she  chose  to  acquiesce. in  the  alleged  wrong,  rather  tban 
incur  the  vexation  and  hazard  of  litigation,  is  no  answer  to 
the  objection.  There  must  be  reasonaUe  diligence  to  call 
into  action  the  powers  of  a  court  of  equity.  The  delay 
may  occasion.a  greater  wrong  to  the  defendant  than  imM 
be  occasioned  by  the  alleged  fraud.    It  was  held  by  the 
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court  of  appeals,  in  Doughty  v.  Doughty ^  3  Halsted,  C.  ii., 
650^  that  it  is  not  reasonable  diligence  for  the  party,  when 
there  is  no  disability  and  no  impediment  to  the  vindication 
of  his  rights,  to  lie  passive  for  twelve  years,  and  to  call  on 
a  ooart  of  equity  for  aid,  when  the  lapse  of  time  and  his 
own  laches  may  have  deprived  his  adversary  of  the  means 
of  defence. 

The  fact  has  already  been  adverted  to,  that  the  subscrib- 
ing witness  to  the  assignment  has  long  been  dead,  and  that 
a  large  portion  of  the  evidence  in  support  of  the  charge  of 
fraud  rests  upon  the  testimony  of  witnesses  who  detail  from 
memory  conversations  held,  and  expressions  used,  more  than 
eighteen  years  before,  and  that,  too,  in  regard  to  matters  in 
which  the  witnesses  had  no  particular  interest,  and  to  whidi, 
so  far  as  appears,  their  attention  was  not  specially  directed. 
No  circumstance  could  more  strongly  illustrate  the  wisdom 
of  the  principle  of  equity  that  stale  claims  are  not  favored. 

The  general  rule  in  equity  (as  well  as  at  law)  is  that  per- 
sons sueing  in  auire  droit  are  not  responsible  for  costs.  An 
executor  or  administrator,  complainant  in  equity,  will  not 
be  ordered  to  pay  costs  unless  the  suit  be  clearly  groundless 
or  vexatious.  ExeeWs  of  Getman  v.  Beardsley,  2  J.  C.  H., 
274;  Goodrich  v.  Pendleton,  3  /.  C.  if.,  520.  Costs  in  this 
case  ought  not  to  be  allowed. 

I  do  therefore  most  respectfully  advise  his  Honor,  the 
chancellor,  that  the  complainant's  bill  be  dismissed,  without 

costs. 

Henbt  W.  Green. 
January  24th,  1854. 

Jsa  Whitehead,  W.  L.  Dayton,  and  G.  Wood,  of  N.  Y., 
for  appellants. 

P.  D.  Vroo^n,  W.  Pennington,  emd  Chas.  Connor,  of  N.  Y., 
for  defendants. 

The  opinion  of  the  court  of  appeals,  affirming  the  decree 
of  the  court  below,  was  delivered  by 

Potts,  J.    Elizabeth  Hait's  administrator  filed  his  bill  in 
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chancery  against  the  defendants  to  recover  a  distributiYe 
share  of  an  alleged  residue  of  the  personal  estate  of  W9- 
liam  Janncey,  deceased.  The  defendant,  Thorn,  answered 
the  bill,  (1,)  denying  that  there  was  any  residue  of  said 
estate  undisposed  of  by  the  will  of  Jauncey ;  (2,)  setting  up 
that  if  there  was  such  residue  Elizabeth  Hait  had  made, 
executed,  and  delivered  to  Thorn,  in  her  lifetime,  a  legal, 
valid,  and  operative  assignment  of  all  her  interest  in  it; 
(3,)  that  said  interest,  so  assigned,  had  been  paid  orer  to 
Thorn,  under  and  by  virtue  of  a  decree  of  the  oourt  of 
chancery  in  New  York,  which  decree  remained  in  full  force, 
and  was  final  and  conclusive  between  the  parties ;  and  (4,) 
that  the  complainant's  claim  was  barred  by  the  statute  of 
limitations. 

A  replication  was  put  in,  a  number  of  exhibits  made, 
a  large  amount  of  testimony  taken ;  and  after  hearingi  the 
court  of  chancery  decreed : 

First.  That  the  bequest  of  the  residuary  estate  in  the 
will  of  William  Jauncey,  conveyed  to  the  legatee,  not  a 
vested,  but  a  contingent  interest  only ;  that  his  attaining  the 
age  of  twenty-one  was  a  condition  precedent  to  the  vesting 
of  the  legacy;  that  by  the  death  of  the  legatee  before 
twenty-one,  Uie  legacy  lapsed,  and  as  to  that  portion  of  his 
estate  William  Jauncey,  the  testator,  died  intestate,  and 
consequently  that  Elizabeth  Hait,  the  complainant's  intes- 
tate, was  entitled  to  a  distributive  share  of  the  residue  as 
one  of  the  next  of  kin  of  the  testator. 

Second.  That  the  assignment  from  Elizabeth  Hait  to  Her- 
man Thorn,  the  defendant,  was  not  a  case  of  bargain  and 
sale  for  value,  but  was  made  upon  other  than  pecuniary  con- 
siderations ;  was  not  obtained  by  fraud  or  imposition  on 
the  part  of  Thorn ;  nor  was  Elizabeth  Hait  of  imbecile 
mind ;  but  that  the  same  was  a  legal  and  binding  convey- 
ance in  law  and  equity. 

Third.  That  the  decree  in  chancery  in  New  York  set  up 
by  Thorn  in  bar,  is  final  and  conclusive  upon  the  rights  of 
the  parties  here  as  well  as  there. 

Fourth.  That  the  lapse  of  time  in  this  case  is  a  fatal 
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objection  in  equity  to  the  relief  sought  by  the  bill;  and 
that  the  complainant's  bill  be  dismissed  without  costs. 

The  complainant  appeals  upon  the  three  last  points — and 
the  defendant,  Thorn,  by  his  counsel  insists,  that  the  court 
below  erred  upon  the  first  point. 

1.  The  first  question,  therefore,  to  be  considered,  is  the 
construction  of  the  bequest  of  the  residue^  in  the  will  of 
William  Jauncey. 

William  Jauncey,  the  testator,  was  a  gentleman  of  large 
wealth,  residing  in  New  York.  He  had  survived  his 
brother  John  and  his  sister  Mary,  and  inherited  their 
property.  Mrs.  Thorn  was  an  illigitimate  daughter  of 
John.  Her  father  died  in  her  infancy,  commending  his 
child  to  the  care  of  his  brother  William,  but  leaving  do 
will.  She  was  adopted  as  a  niece  by  William,  and  brought 
up  by  him ;  married  Mr.  Thorn  in  1810,  contrary  to  the 
wishes  of  her  uncle,  and  though  her  uncle  never  became 
reconciled  to  her  hus1)and,  at  least  up  to  the  time  of  making 
his  will,  yet  she  and  her  family  lived  in  the  same  house  with 
him  to  the  time  of  his  decease.  She  had  several  children 
before  Mr.  Jauncey^s  death.  Jauncey  had  no  relations 
nearer  than  first  cousin^,  of  whom  Elizabeth  Hait  was  one. 
These  cousins,  (Mrs.  Thorn  being  an  illigitimate  child,)  u^ere 
his  next  of  kin.  His  will  is  dated  May  28,  1825.  He  died 
September  19,  1828.  Mary  Rutherford,  who  is  made  a  de- 
fendant, is  the  executrix  of  John  Rutherford,  deceased,  who 
was  the  surviving  executor  of  William  Jauncey. 

Jauncey,  by  his  will,  gave  all  his  estate,  real  and  personal, 
to  his  executors,  *'  for  the  uses  and  purposes  thereinafter 
mentioned,  that  is  to  say,  to  receive  rents,  dividends,  pay- 
ments on  exchequer  bills  and  renew  the  same,  but  not  to 
sell  his  property  in  New  York,  or  any  part  thereof,  or  to 
transfer  his  stocks,  or  any  part  thereof,  until  the  period  or 
periods  thereinafter  mentioned  for  the  performance  of  the 
matters  therein  directed  to  be  done.^*  He  directed  the 
trustees  ''  to  pay  to  his  niece,  Mrs.  Thorn,  for  life,  to  her 
separate  use,  £2000  sterling  annually,  and  for  the  maintain- 
ance  and  education  of  her  children,  till  the  youngest  should 
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attain  full  age,  £500  sterling  annnallj."  He  gave  a  house 
and  lot  to  Mrs.  Thorn  for  life,  with  remainder  in  fee  to  her 
daughter  Angelina,  if  living,  if  not,  to  her  son  James,  if 
living,  if  not,  then  to  her  other  children.  H§  gave  certain 
parcels  of  real  estate  in  fee  to  William  Jauncey  Thorn,  her 
eldest  son,  and  certain  other  parcels  in  fee  to  her  son  James 
Jauncey  Thorn,  adding  to  each  devise  "  that  the  rents  of 
the  property  be  received  by  the  trustees  for  the  general 
purposes  mentioned  in  this  will  until  the  devisees  shall 
arrive  at  the  years  of  twenty-cne"  He  bequeathed  other 
legacies  to  four  younger  children  of  Mrs.  Thorn,  "  when  he 
(or  she)  arrives  at  the  years  of  twenty-one.^^  And  to  eadi  of 
the  other  children,  *'  on  his  or  her  arriving  at  the  years  of 
twenty-one  "  £5000  sterling.  He  gave  to  Mary  Hait  and 
Elizabeth  Hait  £300,  N.  Y.  currency,  annually,  for  life. 
He  gave  his  furniture,  plate,  horses,  carriages,  cash  in  his 
house  and  in  bank,  £c.,  to  Mrs.  Thorn,  to  have  possession 
immediately  on  his  decease,  and  gave  her  all  his  bonds. 
Then  follows  the  residuary  clause,  out  of  which  this  contro- 
versy originates,  to  wit : 

"  I  give  and  bequeath  all  the  residue  and  remainder  of 
my  property,  both  in  England  and  America,  of  every  kind 
and  description  whatever,  to  the  said  William  Jaunoej 
Thorn,  when  he  arrives  at  the  age  of  twenty-one  years,  to 
him  and  his  heirs  forever." 

He  subsequently  says,  *^  It  is  my  most  particular  desire 
and  injunction,  that  the  said  William  Jauncey  Thorn  should, 
after  my  decease,  designate  himself  William  Jauncey,  with- 
out any  additional  name."  The  same  as  to  James,  with  a 
request  that  an  act  of  the  legislature  might  be  applied  for 
to  make  it  regular.  He  restrains  his  executors  from  col. 
lecting  any  notes  or  obligations  held  by  him  against  Rev. 
Benjamin  Hait,  and  declares  them  void.  Gives  £5000  to 
each  of  the  future  children  of  Mrs.  Thorn — appoints  Wil- 
liam Jauncey  Thorn  and  James  Jauncey  Thorn  trustees  of 
these  last  legacies,  when  they  are  both  arrived  at  the  years 
of  twenty-one  ;  and  makes  other  provisions  not  necessary  to 
notice. 
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William  Jauncey  Thorn,  whose  name  was  changed  by  an 
act  of  the  legislature  of  New  York  to  William  Jauncey, 
died  before  he  arrived  at  the  age  of  twenty-one.  The  ques- 
tion is,  was  the  residuary  bequest  a  vested  or  a  contingent 
legacy ;  that  is,  did  it  vest  absolutely  in  William  in  his  life 
time ;  or  was  it  merely  a  bequest  to  him  upon  the  contin- 
gency of  his  arriving  at  twenty-one  ?  If  the  former,  his 
personal  representatives  take  it — if  the  latter,  it  goes  to  th,e 
heirs  at  law  of  the  testator,  of  whom  Elizabeth  Hait  is  one. 

In  construing  wills,  the  primary  rule  is  that  the  intention 
of  the  testator  is  to  govern;  and  to  ascertain  this  intention, 
we  are  to  look  first  to  the  language  used  by  the  testator 
himself,  and  if  this  is  ambiguous,  or  susceptible  of  different 
constructions,  or  if  carried  out  would  defeat  the  intention 
as  clearly  deducible  from  other  parts,  or  from  the  whole 
scope  of  the  instrument,  the  intention  thus  manifested  will 
control  the  particular  words. 

We  look,  then,  first  to  the  language  used  by  the  testator 
himself  to  express  his  intention.  The  words  are,  **  I  give 
and  bequeath,  &c.,  to  the  said  William  Jauncey  Thorn,  when 
he  arrives  at  the  age  of  twenty-one  years,  to  him  and  his 
heirs  forever." 

Now  it  has  been  repeatedly  held,  and  seems  at  this  day  to 
be  the  settled  law,  that  where  the  bequest  made  to  a  lega- 
tee is  in  these,  or  words  of  a  similar  meaning,  without  being 
controlled  by  the  context  of  the  will,  they  imply  a  condition 
precedent,  to  wit :  that  the  legatee  live  to  that  age ;  and 
consequently  the  legatee  does  not  take  a  vested  interest  in 
the  legacy  until  twenty-one.  I  give  and  bequeath  to  A.  B., 
"  at  the  age  of  twenty-one" — or,  "  if  he  arrives  at  twenty- 
one"— or,  ''provided  he  lives  to  be  twenty-one" — or,  **in 
case  of  his  arriving  at  twenty-one"-— or,  "  when  he  arrives  at 
.the  age  of  twenty-one" — ^have  all  been  held  to  be  contingent 
legacies. 

In  Small  v.  Bee,  2  Salk.  416,  the  bequest  was  of  one  hun. 

dred  pounds  a  piece  to  two  children  of  J.  S.,  at  the  end  of 

ten  years  next  after  the  testator^ s  death.    The  legatees  died 

l>efbre  the  expiration  of  the  ten  years,  and  Lord  Cowper 

•"46-    "^  •  •     . 
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held  the  legacies  to  be  extinct,  and  said  that ''  whenerer  tiie 
time  is  annexed  to  the  legacy ^  and  not  to  the  payment  of  it, 
as  in  this  case,  if  the  legatee  die  before  the  day  of  jMiyiiiont, 
the  legacy  is  lapsed." 

In  Onslow  v.  South,  1  Eq.  Cas.  Ab.  295,  pt.  6,  Aa  be- 
quest was  as  follows:  *'  I  give  to  J.  S.,  now  under  the  ^as- 
tody  of  B.  D.,  two  thousand  pounds  at  the  age  of  tweniy-mu 
years f  to  be  paid  by  my  executors  in  England."  Hie  legatee 
died  under  twenty-one,  having  first  bequeathed  the  legacy  to 
the  defendant,  South ;  and  it  was  held  by  the  Lord  Cbanod- 
lor  that  the  legacy  did  not  pass  to  the  defendant,  becanse 
J.  S.s  interest  in  it  was  not  vested,  but  contingent. 

In  Cruse  v.  Barley^  3  P.  Wms,  20,  the  testator^s  bequest 
^vas  to  his  eldest  son,  C.  B.,  two  hundred  pounds,  at  his  age 
of  twenty-one;  C.  B.  died  under  twenty-one;  and  the  court 
held  that  the  legacy  never  vested  in  him,  as  the  age  was  an- 
nexed to  the  gift,  and  not  to  the  payment,  and  consequently 
his  pertional  representative  could  not  be  entitled  to  the 
money. 

And  so  it  has  been  repeatedly  held  that  a  legacy  given  to 
A.  '•  if'^  he  attain  the  age  of  twenty-one  years,  will  not  vest 
at  an  earlier  period ;  and  that  if  the  legatee  die  before 
twenty-one,  the  legacy  lapses.     1  Roper  on  Legacies,  567. 

So,  also,  where  the  bequest  was  to  the  legatee  promdeilnd 
should  attain  the  age  of  twenty-one,  it  has  been  held  that 
until  twenty-one  the  legacy  does  not  vest.  Atkinson  r. 
Turner,  2  Atkyns  41,  is  a  case  of  this  class.  There  the  be- 
quest was  of  a  certain  part  of  a  joint  stock  in  trade  to  the 
legatee,  provided  he  should  attain  the  full  age  of  twenty-one, 
with  remainder  over  if  he  did  not  live  to  that  period;  and 
the  legatee  having  died  under  twenty-one,  the  question  was 
whether  his  administrator  was  entitled  to  the  profits  whidi 
accrued  between  the  death  of  the  testator  and  his  own,  and 
which  depended  on  the  circumstance  whetSier  or  not  he  took 
a  vested  interest  in  the  legacy  during  his  minority,  and  the 
court  held  that  he  did  not. 

In  Young  v.  Mackintosh,  13  Sinums  445,  the  beqveat  Irti 
of  three^thousand  pounds  to  Y.  for  life,  ud  at  her  4Mtk  ia 
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be  equallj  divided  between  her  two  children,  should  they 
have  attained  the  age  of  twenty-one ;  and  this  was  held  to 
be  a  legacy  contingent  on  the  children  attaining  that  age.  . 

So  in  Elton  v.  Elton,  3  Atkyns  504,  the  bequest  was  to  A. 
E.  in  cast  she  married  with  consent,  &c.  In  Knight  v. 
Knight^  2  Sim.  and  Stuart  490,  it  was  to  each  of  the  daugh- 
ters and  sons  of  T.  E.  lawfully  begotten,  as  soon  as  they  at- 
tained the  age  of  twenty-one  years ;  and  in  both  cases  it  was 
held  that  the  legacies  were  contingent. 

There  is  one  case  in  which  it  is  said  that  the  word  **  when^' 
indicates  only  the  intention  of  the  testator  to  fix  the  time  at 
which  the  legatee  is  to  have  possession — and  is  not  to  be 
held  as  interposing  a  condition  precedent  to  its  vesting  in 
him.     May  v.  Wood,  3  Bro,  Ch.  C.  471. 

But  the  weight  of  authority  is  undoubtedly  the  other  way, 
and  in  Hanson  v.  Graham,  6  Ves,  239,  Sir  William  Grant, 
referring  to  that  case,  repudiated  the  doctrine  there  held,  as 
unsupported  by  authority. 

Going  back  to  the  civil  law,  from  whence  many  of  the  rules 
of  construction  in  these  cases  are  derived,  we  find  it  laid 
down  that  the  words  **  if ''  and  *'  when  "  are  of  the  same  im- 
port when  speaking  of  an  uncertain  event.  Both  are  words 
ot  condition  annexed  to  the  very  gift  of  the  legacy,  when 
unexplained  by  the  context  of  the  will.  Digest,  Book  36, 
Tit  2,  Sec.  22  ;  Roper  and  White  570. 

In  Stapleton  v.  Cheales,  Pr,  in  Ch.  317,  a  case  long  ante- 
rior to  May  V.  Wood,  it  was  agreed  that  if  a  legacy  be  given 
to  a  person  when  he  shall  attain  the  age  of  twenty-one,  and 
the  legatee  die  during  minority,  the  bequest  is  lapsed,  and 
shall  not  go  to  the  executors  or  administrators ;  and  this 
proposition,  Sir  William  Grant  said,  in  Hanson  v.  Graham, 
he  did  not  find  contradicted  by  any  authority. 

In  Goss  V.  Jftlson,  1  Burrows  227,  Lord  Mansfield  said ; 
''  In  legacies  there  is  a  known  distinction  between  the  time 
being  annexed  to  the  substance  of  the  gift,  or  to  the  payment. 
If  complete  words  of  gift  direct  the  executor  t^  pay^  tbe 
other  words  only  fix  the  time  of  such  payment ;  and  then  the 
U^fBcy  reets  and  is  transndasible,  thongh  the  legatWi  sImmM 
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die  before  the  day  of  payment,  as  a  legacy  giyen  ''  to  hepM 
at  twenty-one."  But  if  the  time  is  annexed  to  the  svbstanu 
of  the  gift,  as  a  legacy  "  t/"  or  "  when  "  he  shall  attain 
twenty-one,  it  will  not  Test  before  that  contingency  hap- 
pens." 

Lord  Hard  wick  recognized  this  as  the  rule  in  Fonereau  v. 
Fonereau,  3  Atkyns  645.  There  the  beqnest  was  of  one 
thousand  pounds  to  C.  F.,  when  he  should  attain  the  age  of 
twenty-five ;  but  the  testator  having  directed  the  money  to 
be  put  at  interest,  and  the  interest  applied  to  the  education 
of  the  legatee,  and  part  of  the  principal  to  be  expended  for 
his  benefit,  by  way  of  an  apprentice  fee,  Lord  H.  held  that 
these  subsequent  words  controlled  the  word  when^  and  clearly 
indicated  that  the  intention  was  to  give  a  vested  legacy. 

In  Leake  v,  Robinson^  2  Merivale  385,  the  Master  of  the 
Rolls,  Sir  William  Grant,  said  :  "  If  I  give  to  persons  of  any 
description  when  they  attain  twenty-five,  or  from  and  after 
their  attaining  twenty -five,  is  it  not  precisely  the  same  thing 
as  if  I  gave  to  such  of  those  persons  as  should  attain  twenty- 
five  ?  None  but  a  person  who  can  predicate  of  himself  that 
he  has  attained  twenty-five,  can  claim  anything  under  such  a 
gift."  And  see  1  Jarman  on  Wills,  764 )  2  Williams  <m 
Exrs.  1052  ;  Ward  on  Legacies,  172. 

Skeppard^s  Touchstone,  454,  lays  down  the  rule  thus :  ''  If 
one  give  to  W.  S.  twenty  pounds  when  he  cometh  to  twenty- 
one  years  of  age,  or  at  his  age  of  twenty-one  years,  and  he 
die  before  he  come  to  the  age  of  twentyK>ne  years,  in  this 
case  his  executor  shall  not  have  the  legacy ;  for  the  attain- 
ment of  the  age  is  of  the  substance  of  the  gift." 

The  same  general  rule  of  construction  has  been  sanctioned 
in  several  cases  in  this  country.  Patterson  v.  £Uu,  11 
Wend.  260  ;  Gregg  v.  Bethea,  6  Porter  (Mabama)  9 ;  King 
V.  Crawford,  17  Sergt.  and  RawL  118 ;  Moore  v.  Smith,  9 
Watts  403 ;  iS^u^ee^  v.  Chase,  2  Comstock  80. 

There  are  exceptions  to  this  rule,  but  I  am  not  able  to  see 
that  this  case  is  within  any  of  them.  Nor  can  Idisepttr 
anything' in  the  will  which  indicates  that  the  testator  jpa^t 
t^  bequest  to  be  a  present,  wconditiontil.gift^.iQr  it  is 
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dear  he  did  not  mean  that  payment ^  merely,  was  to  be  po0t- 
poned  until  the  legatee  arrived  at  twenty-one :  that  erent 
¥ras  deferred  for  a  mach  longer  time,  to  wit :  untiH  all  the 
other  legacies  and  annuities  were  paid  which  were  charged  i 
upon  the  estate ;  and  therefore,  by  the  use  of  the  worda»  I 
give  the  residue  when  he  arrives  at  twenty-one,  he  mnat: 
have  intended  to  refer  to'  the  substance  of  the  gift,  and  noi- 
the  time  of  payment.    It  is  quite  probable  that  the  possibil- 
ity of  the  legatee's  dying  under  twenty-one  did  not  occur  to 
the  mind  of  the  testator  when  he  made  this  will.    It  is  quite 
probable  that  if  it  had,  he  would  have  made  some  provision, 
for  it.    But  how  is  it  possible  for  us  to  know  what  that  pro- 
vision would  have  been.    If  he  did  not  think  of  it,  then  he- 
could  have  had  no  intention  respecting  it.     If  he  did  think 
of  it,  then  he  did  not  intend  to  make  any  further  or  other 
distribution  of  this  residue  than  he  has  made.     In  either 
case,  all  that  remains  for  us  is  to  declare  the  result  under 
the  rule  of  construction  applicable  to  the  clause  as  we  find 
it,  and  that  is  that  the  legacy  was  contingent,  to  vest  only  oa 
condition  that  William  Jauncey  Thorn  arrived  at  twenty- 
one,  and  as  he  did  not  live  to  that  age,  the  legacy  lapsed ; 
as  to  this  residue,  the  testator  died  intestate,  and  his  next  of 
kin  became  entitled  to  it.    So  that  the  ruling  of  the  court  of 
chancery  on  this  branch  of  the  case  does  not  stand  in  the  ap- 
pellant's way,  if  he  is  right  upon  the  points  upon  which  ho 
grounds  his  appeal. 

Second.  We  come,  then,  to  consider  the  first  error  alleged: 
by  the  appellants  in  the  decree  below,  which  is  that  the  dor 
cree  establishes  the  assignment  madg  by  Elizabeth  Hail  to 
Thorn  in  1 833,  whereas  they  insist  the  same  was  fraudnleot 
and  void,  and  ought  to  have  been  decreed  so  to  be. 

A  brief  recurrence  to.  the  prominent,  facts  which  formthO: 
history  of  the  case  will  aid  in  the  examination  of  this  q»es- 
tion. 

William  Jauncey,  the  testator,  died  September  19, 188tt^ 
Soon,  afterwards,  (in  18M^)  the^Thoni  family  went  to  J^ 
ropa  ap>d  ceeidod  tban^  aBtUljBiS  or  1846,occa^oaa^|;,nf^ 
iag  this  country  duriiig  the  time.    WiUiam  Jmrneey  Than, 
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his  name  having  been  changed  to  William  Jauncey  by  an  act 
of  the  legislature  of  New  York,  died  in  England,  Jfovemher 
18, 1830,  not  having  arrived  at  twenty-one ;  and  in  Febru- 
ary following,  James  A.  Hamilton,  of  New  York,  adminis- 
tered on  his  estate.  In  July,  1831,  five  of  the  first  consinst 
next  of  kin  to  the  testator,  to  wit:  Eliza  Smith,  Ann  Mas- 
ters, William  S.  Chapman,  Robert  H.  Chapman,  and  Henry 
Wilkes,  filed  their  bill  in  chancery  in  New  York,  agunst 
Herman  Thorn,  John  Rutherford,  the  testator's  executor, 
Elizabeth  Hait,  and  James  A.  Hamilton,  administrator  of 
William  Jauncey,  the  legatee,  to  recover  their  share  of  the 
residue  of  the  testator's  estate,  on  the  ground  that  the  be- 
quest had  lapsed  by  young  Jauncey's  decease.  Elizabeth 
fiait  refusing  to  be  made  a  complainant,  was  made  a  defend- 
ant ;  and  about  the  same  time,  Hamilton  filed  a  cross-bill, 
claiming  the  residue  as  the  personal  representative  of  young 
Jauncey,  on  the  ground  that  the  legacy  had  vested  in  the 
deceased  in  his  life  time,  and  did  not  go  to  the  next  of  kin. 
In  this  state  of  things,  some  correspondence  took  place  be- 
tween Mrs.  Thorn  and  her  husband  and  Miss  Hait — the  for- 
mer urging  upon  Miss  Hait  the  injustice  of  the  claim  set  up, 
soliciting  her  to  be  guided  by  Mr.  Hamilton's  advice,  and 
suggesting  the  hope  that  a  settlement  of  these  claims  might 
be  effected  by  a  compromise.  This  correspondence  extends 
from  August,  1831,  to  February,  1832.  Miss  Hait'slettere 
are  not  in  evidence.  On  the  15th  of  June,  1832,  Miss  Hait 
made  her  will,  in  which  she  does  not  mention  any  interest 
in,  or  claim  to,  any  part  of  the  estate  of  Jauncey.  On  the 
8th  of  December,  1832,  she  made  an  assignment  of  all  her 
interest,  as  one  of  the  next  of  kin,  in  the  estate  of  WflUam 
Jauncey,  (the  testator,)  saving  her  own  legacy,  to  her  three 
nephews,  William,  J.  Edwards,  and  Benjamin  Hoyt,  with  au- 
thority to  take  all  lawful  measures  to  recover  and  retain  it 
to  their  own  use,  for  the  consideration  of  one  dollar  and  love 
and  affection ;  but  she  soon  after  reclaimed  this  paper.  In 
1833,  negotiations  for  a  compromise  were  set  on  foot  be- 
tween Thorn  and  the  five  cousins  who  filed  the  bill  in  chan- 
ceiy,  and  a  compromise  was  effected  by  the  payment  of  two 
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hundred  and  ten  thousand  dollars.  On  the  2lih  of  March  y 
1833|  Miss  Halt  assigned  all  her  interest  in  the  estate,  saving 
her  legacy y  to  Mr.  Thom^for  one  dollar  and  other  good  con- 
sideratioTis  ;  and  authorized  Rutherford,  the  executor ,  to  pay 
over  to  Thorn  her  distributive  share;  and  at  the  same  time^ 
Mr.  Thorn  gave  her  his  bond  for  six  thousand  dollars,  to  be 
paid  when  the  residuary  estate  should  be  settled  or  paid 
over  to  him.  At  the  foot  of  the  bond  is  added — '*  two  thou- 
sand for  Benjamin,  two  thousand  for  William,  two  thousand 
for  Edwards."  The  assignment  was  re-acknowledged  May 
3, 1833,  in  the  presence  of  Francis  Griffin,  who  signed  it  as 
a  witness ;  and  at  the  same  date,  the  six  thousand  dollars 
was  paid  oyer  to  Miss  Hait,  as  appears  by  her  receipt,  and 
she  signed  a  written  authority  to  Thorn,  to  employ  a  solici- 
tor to  appear  for  her  in  the  suit  in  New  York,  with  direc- 
tions that  said  solicitor  should  follow  in  all  respects  the  law- 
ful directions  of  said  Thorn  in  relation  to  said  suit.  On  the 
18th  of  June,  1834,  a  decree  was  made  in  the  suit  in  New 
York,  settling  the  matters  in  difference  in  said  suit.  On  the 
9th  of  March,  1845,  Elizabeth  Hait  died,  and  this  suit  was 
commenced  by  her  administrator,  Nov.  14,  1847,  to  set  aside 
the  assignment,  &c. 

The  assignment  by  Miss  Hait,  then,  was  executed  in  1833. 
The  allegation  is,  that  she  was  a  woman  of  weak  mind,  inca- 
pable of  transacting  business,  and  easily  imposed  upon  :  that 
the  paper  was  procured  by  threats  and  undue  influence :  was 
not  voluntary ;  was  executed  in  ignorance  of  the  nature  and 
extent  of  her  rights,  and  under  false  representations  respect- 
ing them ;  and  under  a  delusion  produced  and  encouraged 
by  Thorn,  as  to  the  nature  of  her  claim  and  the  will  and  in- 
tention of  Mr.  Jauncey,  the  testator. 

I.  As  to  her  competency  in  1833 — the  evidence  is  that  she 
was  about  seventy-five ;  was  a  lady  of  retired  habits ;  after 
the  death  of  her  sister,  in  1828,  lived  very  much  alone  with 
her  hired  people ;  carried  on  her  farm  with  the  aid  of  a 
hired  farmer ;  consulted  her  neighbors  frequently  about  her 
affairs ;  usually  took  good  advice,  and  made  a  judicious  se- 
lection of  her  advisers  and  assistants ;  and  was  careful  and 
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particular  in  dealing.  Witnesses  diSer  in  opinion  as  to  fte 
strength  of  her  mental  powers,  some  considering  her,  affor 
her  sister's  death,  as  having  become  enfeebled  in  intdUect ; 
others  that  she  was  as  capable  as  women  generaDf;  aad 
others  again  considering  her  of  excellent  mind  and  aoead 
Judgment.  She  was  generally  cheerfDil,  bat  easily  excited 
and  distressed;  afraid  of  law  and  law  suits;  in  matters  iif 
business^  acting  within  a  very  narrow  sphere,  but  capable  ef 
transacting  that  with  which  she  was  familiar.  There,  is  mh 
thing  in  the  evidence  as  to  her  general  habits  or  particnlar 
conduct  which  warrants  the  belief  that  she  was  imbecile.  She 
was  somewhat  eccentric,  perhaps ;  had  not  much  self-relianoe 
or  firmness,  but  she  was  manifestly  under  the  constant  infla- 
•ence  of  strong  religious  feeling,  and  a  high  sense  of  moral 
obligation,  and  disposed  to  do  what  was  right ;  and  the  dis- 
tress she  at  times  exhibited  about  this  claim  against  the 
Jauncey  estate,  was  manifestly  occasioned  principally  by  the 
apprehension  that  she  might,  by  an  error  in  judgment,  do  an 
act  of  injustice  to  others.  Her  nephews,  the  Messrs.  Hoyis, 
at  whose  instance,  or  for  whose  benefit  this  suit  was 
brought,  did  not  believe  her  incompetent  to  deal  with  this 
claim,  for  they  took  from  her  an  assignment  of  it,  only  a  few 
months  before  she  executed  this  assignment  to  Thorn ;  and 
in  all  their  transactions  with  her  they  treated  her  as  compe- 
tent. It  is  very  clear  that  this  ground  of  objection  to  the 
assignment  is  not  maintained.    Then, 

II.  Was  the  assignment  to  Thorn  procured  by  threats  or 
undue  influence  ?  It  is  charged  in  the  bill  that  Mr.  Tlioni 
threatened  that  unless  she  executed  an  assignment  of  this 
claim  he  would  commence  legal  proceedings  against  her.  and 
compel  her  to  relinquish  it ;  that  she  should  be  taken  to  New 
York,  and  subjected  to  the  consequences  and  annoyances  of 
a  law  suit ;  that  his  manner  and  conversation  in  relation  to 
it  were  threatening  and  overbearing,  and  calculated  to  is* 
timidate  and  alarm  her ;  and  that  she  executed  the  assifiir 
iment  under  the  influence  of  these  threats.  This  is  exprenlj 
denied  by  the  answer.  Upon  this  sut>j0ct,  we  have  the4Bir 
Aimony  of  Mr.  Frazee,  Miss  Hait's  farmer,  Mrs.  Browo,  wk> 
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did  her  house  work,  and  Dr.  Brown,  who  was  sent  for  as  a 
witness.  Frazee  says  Mr.  Thorn  told  her  '*  if  she  did'ntisiga. 
he  would  have  to  compel  her  to  go  to  the  city  of  New  York, 
and  there  be  obliged  to  sign  off" — and  that  this  seemed  p^ 
worry  her.  Thorn  said  something  about  a  law  suit — that 
"  if  she  did'nt  sign  off  he  would  carry  it  as  &r  as  the  extent 
of  the  law/' — and  the  dread  of  a  law  suit  worried  her.  Mrs.! 
Brown  was  present  She  says  Mr.  Thorn  threatened  to  take, 
her  to  New  York  to  compel  her  to  sign  off,  if  she  did'nt 
Sign — and  this  alarmed  her.  Frazee  declined  witnessing  the* 
paper,  and  Dr.  Brown  was  sent  for  and  came.  Miss  Hait 
said,  here  is  Mr.  Thorn  with  papers ;  wishes  me  to  sign  off 
my  claim  to  the  Jauncey  estate;  asked  Dr.  B.  what  he 
thought  she  ought  to  do ;  he  advised  her  not  to  do  it,  but  to 
wait  a  day  or  two.  Miss  Hait  said  she  thought  she  had  bet- 
ter sign  it,  as  by  that  means  she  would  get  rid  of  it,  and  get 
rid  of  trouble.  She  said  Mr.  Thorn  was  from  a  far  country, 
had  come  to  settle  it ;  and  she  would  have  to  go  to  New 
York  to  sign  her  name  to  some  instrument,  unless  a  settle* 
ment  could  be  had  here.  Mr.  Thorn  assented  to  what  Miss 
Hait  said.  The  Doctor  says, ''  I  am  not  aware  that  he  threat- 
ened to  take  her  to  New  Y^ork ;  he  said  she  would  have  to 
go  there.''  This  is  the  substance  of  the  proof  of  threats* 
Now  it  is  to  be  remembered  that  the  claim  of  Miss  Hait  was 
a  disputed  claim ;  her  right  to  any  part  of  the  Jauncey  es- 
tate depended  upon  the  construction  of  the  will.  It  was  iu 
litigation  in  the  court  of  chancery  of  New  York.  Miss  Hait 
was  a  defendant  in  the  bill  and  cross-bill  filed  in  relation  to 
it  She  had  as  yet  taken  no  step  towards  asserting  her  claim 
in  these  suits.  Thorn  was  endeavoring  to  effect  a  compro^ 
xnise  of  these  suits,  no  doubt  on  the  best  terms  he  could — and 
it  was  perfectly  natural  and  proper  for  him  to  tell  her  tha^ 
unless  she  would  release  her  right,  the  question  must  be  set- 
tled in  the  law  suit  then  pending — and  she  would  have  to  go 
to  New  York  to  attend  to  it,  and  probably  this  was  the 
amount  of  what  was  said.  The  testimony  shows  that  ste 
wae  imsliued  to  esscate  the  refease/to  ssve  further  trrabMf 
and  was  only  prevented  at  the  time  ^m-doing  so  by  tte  id- 
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yice  she  received ;  and  although  we  have  not  got  the  testi- 
moDj  of  the  subscribing  witness  to  the  assignment  she  exe- 
cuted, and  do  not  know  what  passed  at  that  time,  yet  we 
have  GriflSn's  testimony,  before  whom  she  re-acknowledged 
the  instrument  more  than  a  month  afterwards,  from  which  it 
appears  that  she  then  expressed  her  perfect  satisfaction  with 
what  she  had  done,  and  her  wish  that  Mr.  Thorn  should 
have  the  full  benefit  of  the  assignment.  Taking  the  testi- 
mony altogether,  I  think  there  is  no  well-founded  reason  to 
believe  that  the  assignment  was  extorted  from  Miss  Hait  by 
threats  or  undue  influence. 

III.  Another  general  ground  alleged  in  avoidance  of  this 
assignment,  is  that  it  was  obtained  by  fraudtUent  mi^epre- 
sentatians  as  to  the  amount  of  the  property  in  dispute^  and  as 
to  the  validity  of  her  claim  tOy  and  her  equitable  right  in,  it. 

There  is  evidence  that  on  one  occasion,  at  least,  in  the 
course  of  his  interview  with  Miss  Hait,  Mr.  Thorn  said,  in 
the  presence  of  Frazee  Haines,  the  amount  of  her  claim 
would  not  exceed  seven  thousand  dollars ;  and  that  he  also 
told  her,  in  the  presence  of  Mrs.  Brown,  that  it  was  not 
worth  a  great  deal  to  her.  It  is  also  proved  that  Mr.  Ham- 
ilton told  her,  on  his  first  visit  to  her,  it  was  not  much.  Bat 
there  can  be,  I  think,  no  doubt  that  Miss  Hait  either  did 
know,  or  had  abundant  means  of  knowing,  that  the  amount 
of  this  residue  was  very  large.  Dr.  Brown,  with  whom  she 
was  in  the  habit  of  advising,  says  he  understood  the  amount 
was  large.  Mr.  Rutherford,  the  executor,  who  knew  all 
about  it,  lived  where  she  could  reach  or  communicate  with 
him  easily;  she  did  consult  with  him  in  relation  to  the 
assignment,  and  he  was  not  the  man  to  conceal  anything 
from  her  which  she  had  a  right  to  know  ;  her  nephews  were 
business  men,  and  doubtless  well-informed  on  the  subject* 
They  were  in  frequent  intercourse  with  her  in  relation  to 
this  very  claim.  She  had  been  for  many  years  intimate  in 
the  Jauncey  family,  and  must  have  had  at  least  a  general 
knowledge  of  the  extent  of  the  estate — and  amid  such  abun- 
djint  means  of  information,  it  is  incredible  that  she  should 
have  remained  in  ignorance  of  the  fact  that  the  portion  of 
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the  estate  in  litigation  was  yery  large.  It  is  proved  by  & 
nnmber  of  witnesses  that  on  various  occasions,  after  she  had 
executed  the  release,  she  spoke  in  a  manner  which  showed 
it  was  a  painful  subject  of  reflection,  and  that  she  complained 
of  Mr.  Thorn  as  a  pompous  man,  coming  in  great  state  and 
disturbing  the  quiet  of  her  retired  life ;  expressed  doubts 
whether  she  had  done  right  in  executing  the  assignment; 
said  she  had  been  forced  to  do  it ;  that  she  had  intended  it  for 
her  nephews;  that  she  was  sorry  she  had  done  it;  that  it 
was  an  act  of  injustice,  but  she  was  frightened  when  she  did 
it,  and  she  regretted  it,  and  expressed  a  dislike  for  Mr- 
Thorn  ;  but  it  does  not  appear  that  she  ever  complained  that 
she  had  been  deceived  by  any  representations  made  to  her 
in  regard  to  the  amount  of  the  property.  And  Mr.  Griffin, 
expressly  swears  that  when  he  called  with  Mr.  Thorn  to  take 
her  re-acknowledgment  of  the  paper,  she  was  informed  of  the 
terms  upon  which  the  other  parties  had  been  compromised 
with ;  that  the  estate  was  spoken  of  as  very  large,  and  that 
there  was  no  concealment  of  anything  from  her.  I  am  not 
able,  therefore,  to  see  that  there  is  any  just  ground  for  the- 
belief  that  the  assignment  was  procured  by  means  of  fraud- 
ulent representations  as  to  the  value  of  the  subject  with 
which  she  was  dealing. 

Was  it  procured  by  misrepresentations  as  to  her  legal  or 
equitable  right  to  the  money  ?  There  is  no  doubt  that  the 
Thorns  did  make  efforts  to  impress  Miss  Hait  with  the  be- 
lief both  that  her  claim  was  unfounded  in  law,  and  was  con- 
trary to  equity  and  good  conscience.  The  letters  which  are 
in  evidence  show  this — and  it  abundantly  appears  that  they 
represented,  and  caused  it  to  be  represented  to  her,  that  Mr. 
Jannoey  never  intended  his  next  of  kin  should  have  the 
property ;  that  he  always  meant  and  intended  it  for  Mrs. 
Thorn  and  her  children ;  that  if  he  bad  not  provided  for  the 
contingency  of  the  death  of  William  under  age,  it  was  an 
accidental  omission ;  that  the  claim  set  up  by  the  next  of 
kin^  was  unjust,  unconscientious,  and  wicked ;  and  they  ap*- 
pealed  to  the  high  sense  of  integrity,  and  the  strong  relir 
giOQS  feelings  of  Miss  Hait,  upon  these  considerations,  i^ 
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abandon  it  on  her  part.    They  also  represented  to  her,  that 
if  ever  the  claim  was  established,  it  must  be  by  a  long  iiid 
expensive  litigation,  and  they  appealed  to  her  instincthre 
dread  of  law,  and  law-snits,  and  trouble.    But  admittingall 
this,  was  there  bad  faith  or  diriionesty  or  fraud  in  it  ?    DiMi 
it  require  any  extraordinary  charity  to  suppose  that  tt|e 
Thorns  believed  all  this  ?    The  construction  of  the  mil  wis 
a  fair  question  for  examination,  and  we  have  seen  that  upon 
just  such  a  question  there  has  been  at  least  some  contrariety 
of  opinion  in  the  courts.    There  was  nothing  of  fraud  in 
frankly  saying  to  Miss  Hait  that  her  right  would  be  contest- 
ed, and  strenuously  contested.    And  as  to  the  matter  of  in- 
tention, there  may  be  a  strong  probability  the  Thorns  were 
right  about  it  so  far  as  this,  that  if  the  testator  had  antici- 
pated the  event  that  occurred,  he  would  have  secured,  in 
some  way,  this  residue  to  the  Thorn  family.    They  no  doubt 
honestly  believed  it  was  not  his  mind  nor  will  that  it  should  be 
wholly  diverted  from  them ;  and  if,  without  misrepresenting 
or  concealing  any  facts  in  relation  to  the  subject  within  their 
knowledge,  they  so  persuaded  Miss  Hait,  it  can  hardly  be  set 
up  in  avoidance  of  her  action  founded  on  that  belief.  Besides, 
Miss  Hait  had  the  same  opportunities  of  ascertaining  what 
the  true  construction  of  the  will  was,  that  they  had;  the 
other  claimants  had  taken  legal  advice,  had  employed  emi- 
nent counsel,  and  she  might  have  done  so.    She  knew,  too, 
at  least  at  the  time  she  re -acknowledged  the  instrument,  if 
Mr.  Griffin  is  correct,  that  the  other  claimants  had  sacriflced' 
two-thirds  of  their  claim  to  their  doubts  of  final  sucoea^— 
and  it  may  be  that  what  to  them  was  a  mere  question  of  ex- 
pediency, presented  itself  to  her  mind  as  a  question  of  mi- 
science.    Upon  the  whole,  I  think  we  cannot  say  the  aflsign- 
ment  is  void  for  this. 

lY.  But  then  it  is  insisted  here  was  gross  inadeqvtey 
— a  sale  for  six  thousand  dollars,  of  an  interest  worth  st 
least  fifteen  timea  the  amount — a  sale  for  six  thousand  dot 
lars,  when  she  miglit  have  compromisedit  fbrfiraty'l 
doUare.  Undoubtedly  if  tiiis  tranaaetion  is  to  be  con 
m  a  BtaMer  of  bargain  and  side^  here  ia  a  grMa*ii 
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of  consideration;  such  inadequacy  as  raises  a  yiolent  pre- 
sumption of  fraud,  deception,  ignorance,  or  imbedlitj.  But 
was  it  such  a  transaction  ?  The  question  turns  entirely  upon 
the  light  in  which  Miss  Hait  herself  regarded  it. 

Now  it  is  very  manifest  that,  from  first  to  last.  Miss  Hait 
never  dealt  with  this  matter  as  one  of  pectmiary  interest,  to 
herself.  She  had  enough,  and  to  spare ;  retired  from  the 
world  with  sufficient  for  her  wants  and  her  charities,  she  had 
no  desire  to  accumulate  a  superabundance  of  wealth.  But 
she  had  nephews,  and  they  wanted  it.  She  was  attached  to 
Mrs.  Thorn,  and  Mrs.  Thorn  urged  her  claim  to  it.  The 
question  which  agitated  Miss  Hait's  mind  was  to  which  of 
these  parties  she  should  give  it.  The  idea  of  selling  her  in- 
terest, if  she  had  any,  in  the  estate,  never  seems  to  have  en- 
tered her  mind  ;  and  whatever  doubts  she  may  have  had  as 
to  the  justice  of  her  claim,  weighed,  of  course,  in  favor  of 
Mrs.  Thorn.  I  think  it  is  clear  she  had  doubts  about  it. 
Such  is  the  impression  the  letter  of  Mrs.  Thorn,  in  answer 
to  Miss  Hait's,  conveys.  Such  would  seem  to  be  the  proba- 
ble inference  deducible  from  her  refusing  to  be  a  party  to 
the  bill  in  chancery — independent  of  the  testimony  of  Grif- 
fin. Indeed,  if  she  was  firee  from  doubt  upon  the  subject, 
she  was  probably  the  only  one  of  the  heirs  who  was  so. 

She  yielded,  however,  in  the  first  instance,  to  the  solicita- 
tions of  her  nephews.  The  assignment  to  them,  upon  its 
face,  was  a  voluntary  gift  of  the  whole  interest,  for  '*  their 
sole  use,  benefit,  and  behoof  forever."  Having  subsequently 
reconsidered  and  reclaimed  this,  she  next  executed  this  as- 
signment to  Thorn.  This  also  upon  its  face  purports  to  be 
a  voluntary  gift.  It  is  true  Mr.  Thorn  paid  her  six  thousand 
dollars,  but  this  was,  as  aj^^ears  upon  the  face  of  the  trans- 
action, not  a  consideration  paid  to  her  for  her  use,  but  a  sum 
o£  money  stipulated  for,  in  order  that  she  might  make  it  a 
Yolontary  gratuity  from  her  to  the  nephews,  to  satisfy  them. 
I7pon  the  whole  case  the  fact  stands  clear  of  doubt,  that  the 
fQiJi^My  throughout  designed  this  interest  of  her's  as  a  gift 
4p,^Qt«uor  the  other  of  these  parties,  and  ihat  she  neyer  pui«- 
PMWJlte  appropriate  it  to  hei^  owb  U4e..  ^31ie  .t«» 
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ments  show  that  this  was  so ;  and  all  the  testimoD  j  as  to  her 
declarations  from  the  date  of  the  last  assignment  down  to  the 
close  of  her  life,  confirms  it.  For  she  nerer  complained  tbat 
she  had  sold  the  claim  for  too  little ;  her  anxiety,  her  doubts, 
and  her  trouble  were  about  the  question  whether,  having 
promised  to  give  it  to  the  boys,  she  bad  done  right  in  giving 
it  to  the  Thorns. 

Such  seems  to  be  the  aspect  of  the  case  independent  of  the 
testimony  of  Griffin.  His  position  in  reference  to  the  canse 
has  been  the  subject  of  remark.  He  was  the  solicitor  of 
Thorn  and  Hamilton  in  the  suits  in  New  York.  He  pre- 
pared the  defendant's  answer  in  this  suit.  But  his  veracity 
is  not  impeached.  His  testimony  is  important,  for  he  is  the 
attesting  witness  to  the  re-acknowledgment  of  the  last  as- 
signment. He  visited  Miss  Hait,  in  company  with  Mr.  Thorn, 
on  the  3d  of  May,  1883.  He  says  they  went  first  to  Belle- 
ville to  see  Mr.  Rutherford,  and  inform  him  of  the  assign- 
ment having  been  made  by  Miss  Hait  to  Mr.  Thorn.  Ruther- 
ford said  he  had  himself  conversed  with  Miss  Hait  on  the 
subject,  and  knew  it  was  in  accordance  with  her  views  and 
wishes.  They  went  to  Miss  Halt's.  She  expressed  the  great- 
est aflfection  for  Mrs.  Thorn ;  said  she  knew  Mr.  Jauncey  in- 
tended that  Mrs.  Thorn  and  her  family  should  inherit  the 
estate  ;  that  when  Chapman  proposed  to  her  to  unite  in  the 
suit  in  New  York,  she  had  refused  to  have  anything  to  do 
with  it,  and  was  surprised  that  he,  a  professing  christian, 
should  have  anything  to  do  with  such  a  wicked  attempt  to 
divert  the  estate  from  Mrs.  Thorn  and  her  family.  She  said 
J.  Edwards  Hoyt  had  represented  to  her  that  unless  she  did 
something,  the  Chapmans  and  the  rest  would  get  the  whole 
estate,  and  Mrs.  Thorn  would  get  nothings  and,  to  obviate 
this,  proposed  that  Miss  Hait  should  give  him  her  name,  and 
he  would  litigate  the  matter  at  his  own  expense,  and  give 
Mrs.  Thorn  one-half,  or  give  it  to  Miss  Hait  for  Mrs.  Thorn  ; 
that  upon  this  representation  she  executed  the  assignment  to 
the  nephews.  That  soon  after,  Mr.  Rotherford  undeeeived 
her  as  to  this  view  of  the  case,  upon  which  she  had  rofdaiaied 
and. cancelled  that  asaignment    That  An  fgvfn  hor  i 
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two  hundred  dollars  a  piece  to  moderate  their  disappoint- 
ment ;  rc-acknowledged  the  assignment  to  Thorn,  received 
the  six  thousand  dollars,  signed  the  receipt  for  it ;  executed 
an  authority  to  Mr.  Thorn  to  appoint  a  solicitor  for  her  in 
the  suit  in  New  York,  saying  it  was  her  wish  that  he  should 
have  the  full  benefit  of  the  assignment;  said  she  designed 
the  six  thousand  dollars  for  her  nephews — she. wanted  no- 
thing for  herself,  and  if  Mr.  Thorn  thought  it  too  much  she 
would  take  less.  And  Mr.  GriflSn  further  says :  "  We  made 
use  of  no  misrepresentations  or  concealment,  undue  influence 
nor  threats,  or  no  influences  you  may  say ;  indeed,  none  such 
were  necessary,  if  we  had  been  disposed  to  use  them — for 
Miss  Hait  appeared  to  be  as  anxious,  or  rather  willing,  to 
carry  out  the  arrangement  as  Mr.  Thorn.  The  whole  con- 
versation was  based  on  the  idea  that  in  receiving  this  six 
thousand  dollars,  Miss  Hait  was  giving  up  to  Mr.  Thorn  a 
large  substantial  advantage.  There  was  no  concealment  of 
any  material  fact.  The  conversation  was  perfectly  full  and 
frank  on  the  whole  subject.'' 

It  is  very  clear,  I  think,  that  the  transaction  in  question 
cannot  be  considered  as  a  sale.  It  is  rather  to  be  regarded 
as  a  voluntary  relinquishment  to  the  Thorns  of  a  claim  which 
she  considered  unconscientious — of  an  interest  which  she  be- 
lieved in  justice  belonged  to  them. 

This  assignment  was  made  in  1833,  by  Miss  Hait,  at  her 
own  house — not  without  deliberation,  for  the  subject  matter 
of  it,  and  what  disposition  she  should  make  of  it,  had  long 
been  before  her  mind.  She  had  talked  with  her  neighbors 
and  friends — had  been  importuned  by  her  nephews — had 
spoken  with  Mr.  Rutherford,  the  executor — and  had  had 
previous  conferences  with  Thorn,  and  correspondence,  with. 
Mrs.  Thorn,  in  relation  to  it.  The  friends  who  were  about 
her  seem  generally  to  have  advised  her  against  the  assign- 
ment. Thorn  was  not  in  a  situation  to  exercise  any  peculictr 
influence  over  her,  for  he  does  not  seem,  personally,  to  hftve 
had  her  confidence  or  favor.  She  persisted  in  executing  the 
paper  against  Dr.  Brown's  advice,  and  sent  for  aootber 
neighbor  to  witness  it  when  he  refiued.    More  tiuui  a  noiitli 
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afterwards,  and  after  she  had  seen  and  advised  with  Mr. 
-RRtkerford,  she  Tolnntarily  re-acknowledged  the  instrument 
-^reeeiTed  and  receipted  for  the  six  thousand  dollars,  and 
'mbee^nenUy  gave  it  to  her  nephews,  who  accepted  it    She 
'  lived  about  twelve  years  after  tibe  transaction,  always  treated 
it  as  a  tiling  sailed^  and  never  intimated  the  slightest  dispo- 
'lilibn  to  disturb  that  ^ttlement.    She  had  an  undoubted 
Tight  to  do  as  she  pleased  with  this  claim.    She  exercised 
•that  right,  and  I  see  no  reason  for  interfering  with  it  now. 
^  'Being  of  opinion,  therefore,  that  this  assignment  is  good 
and  valid,  and  ought  not  to  be  set  aside,  the  decree  of  the 
court  below  should,  in  my  judgment,  be  affirmed;  and,  hav- 
ing reached  that  conclusion,  I  do  not  deem  it  necessary  to 
examine  the  other  questions  made  in  the  cause. 

Valentine,  J.  The  bill  in  this  case  was  filed  by  the 
administrator  of  Elizabeth  Hait  to  recover  a  distributive 
share  of  the  residue  of  the  personal  estate  of  William 
Jauncey,  deceased,  to  which  it  is  alleged  that  the  said  Eliza- 
beth Hait  became  entitled  as  one  of  the  next  of  kin  of  the 
said  William  Jauncey. 

The  material  issues  made  by  the  defendant's  answer  are: 

First.  That  all  the  personal  estate  of  William  Jauncey 
iras  disposed  of,  in  and  by  his  last  will  and  testament,  and 
that  no  part  thereof  did  or  could  vest  in  the  said  Elizabeth 
Hait  as  his  next  of  kin. 

Second.  That  all  the  right  and  interest  to  which  the  said 
Elizabeth  Hait  had  or  could  have  in  the  residue  of  the 
estate  of  William  Jauncey,  was  assigned  by  her  to  Herman 
Thorn,  one  of  the  defendants. 

Third.  That  the  share  and  interest  of  the  said  Elizabeth 
•Hait  was  paid  by  the  surviving  executor  of  the  said  Wil- 
liam Jauncey  to  Herman  Thorn,  under  and  by  virtue  of  a 
decree  of  the  court  of  chancery  of  the  state  of  New  York; 
that  the  said  decree  remains  in  full  force,  and  is  final  and 
conclusive  between  the  parties. 

Fourth.  That  the  claim  of  the  complainant  is  barred  by 
the'  statute  of  limitations,  more    than  six  years  having 
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elapBed  from  the  time  of  flie  pajment  of  ttio  legii0jr  by 
John  Rutherford,  the  sarTiring  ekecator  of  Williui  JMk- 
cej,  deceased,  before  the  filing  of  the  bill  in  this  catille. 

William  Jauncey,  of  the  city  of  New  York,  died  on  the 
19th  of  September,  1828.  At  ihe  tio^  of  liii  d^alh  lMr>Mg 
seized  and  possessed  of  a  large  and  vlduable  estate;  Mih 
real  and  personal,  in  England  asd  AoieiiGa.  Bjr  his  Wtn, 
eze(Mrted  and  published. in  doe  form  of  law,  htffiiig  ifiiren 
and  devised  large  portions  of  his  real  and  peiMlial  ^Ci^, 
the  testator  farther  gave  and  bequeathed  as  follows:  **I 
give  and  bequeath  all  the  residne  and  reinainAer  of  Mj 
property,  both  in  England  and  America,  of  every  kind  aiid 
description  whatsoever,  to  the  said  Williain  Janncey  Thorii, 
when  he  arrives  at  the  age  of  twenty-one  years,  to*  hini  add 
his  heirs  forever." 

The  legatee,  William  Jauncey  Thorn,  (having,  in  compli- 
ance with  a  request  of  the  testator,  assumed  the  name  of 
William  Jauncey,)  died  before  he  arrived  at  the  age  of 
twenty-one  years. 

Whether,  by  the  terms  of  the  will,  the  residuary  legacy 
vested,  upon  the  death  of  the  testator,  in  the  legatee,  or 
whether  the  legacy  was  contingent  upon  the  legatee's  attain- 
ing the  age  of  twenty-one  years,  and  by  his  death  before 
that  period  elapsed,  is  one  of  the  questions  submitted  Ibr 
consideration. 

The  rule  is  well  settled,  that  when  the  time  specified  in 
the  bequest  is  annexed  to  the  pajrtaient  only,  the  legacy  vests 
immediately  on  the  death  of  the  testator,  the  time  of  pay- 
ment is  only  postponed ;  but  when  the  time  is  annexed  to 
the  gift  itself,  as  when  the  legacy  is  given  to  the  legatee  at 
twenty-one,  the  legacy  does  not  vest  until  he  attains  that 
age ;  the  legacy  is  given  upon  that  condition,  and  if  the 
condition  be  not  fulfilled,  the  legacy  never  vests. 

William  Jauncey,  the  legatee,  having  died  before  he 
attained  the  age  of  twenty-one  years,  the  legacy  lapsed,  and 
never  vested  in  him,  and  upon  his  death  the  residaary  per- 
Mnal  estate  became  and  remained  undisposed  of,  and  t&esoe- 
forth  was  held  by  the  executors' of  the  said  testator  in  tmst 
47 
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for  his  next  of  kin,  and  the  said  Elizabeth  Hait  thereupon 
became  and  was  entitled  to  one-sixth  part  thereof,  she  being 
one  of  six  of  his  next  of  kin  in  equal  degree  to  the  said 
testator. 

..  This  leads  to  the  second  inquiry/  viz:  Whether  the  as- 
signmeBt  made  bj  Elizabeth  Hait  to  Herman  Thorn  of  her 
iaterest  in  the  residuary  estate  of  William  Jmncufjms 
TaUd,  or  procured  through  fraud  or  undue  influences. 

The  bill  charges  (among  other  thihgs)  that  at  the  time  of 
•the  execution  of  the  assignment,  the  amount  and  nature  of 
Elizabeth  Hait's  interest  in  the  estate  was  not  made  knourn 
to  her ;  that  she  was  told  her  interest  was  not  worth  OTer 
$5000  or  $6000;   that  it  was  concealed  from  her  what 
amount  was  given  to  the  other  next  of  kin  for  their  interest 
in  the  estate ;  and  that  she  was  intimidated  by  threats  from 
the  said  Herman  Thorn  that  he  would  compel  her  to  go  to 
New  York  to  attend  a  lawsuit  and  sign  off. 
,    The  assignment  bears  date  the  27th  of  March,  1833,  and 
purports  to  have  been  executed  in  the  presence  of  Mathias 
Brant  as  subscribing  witness;  the  subscribing  witness  is 
dead.    It  is  preyed  that  he  was  a  neighbor  of  Miss  Hait, 
and  on  friendly  terms  with  her.    The  deed  of  assignment 
purports  to  have  been  re-acknowledged  on  the  3d  of  May, 
1833,  in  the  presence  of  Francis  Griffin ;  he  has  been  ex- 
amined as  a  witness  in  this  cause.    He  states  that  he  was  a 
solicitor  of  Colonel  Thorn  in  two  suits  pending  in  the  court 
of  chancery  of  New  York,  in  relation  to  this  readoary 
estate ;  that  on  the  3d  of  May,  1833,  he  accompanied  Colonel 
Thorn  to  Miss  Haits ;  that  ^e  original  deed  of  assignment 
was  then  produced  by  Colonel  Herman  Thorn,  and  was  re- 
acknowledged  by  Elizabeth  Hait,  at  the  same  time  she  pro- 
duced a  bond  for  six  thousand  dollars,  given  her  by  Colonel 
Thorn,  and  bearing  even  date  witli  the  assignment,  and  exe- 
cuted in  the  presence  of  Mathias  Brant  as  subscribing  wit- 
ness; the  bond  was  paid  by  Colonel  ThorQ,  and  the  amount 
was  endorsed  upon  the  assignment,  and  signed  by  Elizabeth 
Hait  in  the  presence  of  the  witness ;  and  Miss  Hait  at  the 
same  time  executed  two  other  papers,  authorizing  solicitors 
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to  appear  for  her  in  the  two  suits  pending  in  New  York,  in 
eadi  of  which  she  is  made  partj  defendant.  The  papers 
were  jead  over  to  her,  and  the  contents  explained ;  she  read 
t^m  l^r^lf;  said  she  was  nervons  about  signing  papers ; 
that.she  Fas  not  accustomed  to  it;  and  that  when  she  exe- 
cuted the  assignment  to  Thorn  she  had  hoped  the  matter 
..  >waa  ^t  au  end,  and  that  she  would  hare  no  more  papers  to 

j^gfi ;; bnt  \f .it  was  neoessary  she  would  sign  them,  and  did 
I  sign  them  in  the  presence  of  witness. 
r  .'  Mr.  Griffin  further  testifies,  that  Miss  Hait  appeared  to  be 
1^  woman  of  good  common  sense,  and  understood  what  she 

«  was  about ;  and   that  concealment,  misrepresentations,  or 

t  threats  of  any  kind,  were  not  made  use  of  towards  her ;  that 
she  seemed  perfectly  willing  to  carry  out  the  agreement. 
A  compromise  had  been,  at  that  time,  agreed  on  between 

,  Herman  Thorn  and  five  of  the  next  of  kin  of  William 
Jauncey,  by  which  Colonel  Thorn  had  agreed  to  pay  them 

,  two  hundred  and  ten  thousand  dollars  for  their  interest, 
being  at  the  rate  of  forty  thousand  dollars  for  each  share, 
and  ten  thousand  dollars  for  law  expenses.  This  whole 
compromise  and  the  terms  of  it  were  told  to  Miss  Hait,  and 
was  the  subject  ofvconversation.  The  whole  conversation 
was  based  on  the  idea  that  in  receiving  the  six  thousand  dol- 

'  lars  she  was  giving  up  to  Colonel  Thorn  a  large  amount  of 
property.    The  witness  also  states,  that  his  memory  was 

.  rejfreshed  by  a  written  memorandum  of  what  passed,  made 

:  on  the  evening  of  the  same  day,  aftef  he  returned  to  Xew 
York. 

•  In  the  fore-part  of  Mr.  Griffin's  testimony,  he  says  that 
Mr.  Thorn  stated  to  Mr.  Rutherford  that  be  had  got  from 
Miss  Hait  a  release  and  assignment  in  his  favor  of  all  her 
interest  in  the  residuary  estate  of  William  Jauncey,  the 
elder,  and  had  agreed  to  pay  her  a  consideration  therefor  of 
six  thousand  dollars. 

He  further  says,  the  estate  was  spoken  of  l>y  Mr.  Thorn 
and  myself  as  being  very  large ;  no  precise  figures  were 
nained,  because  at  the  time  I  myself  did  not  know  the 
figar€|s,  .nor  as  far  as  I  know  did  Mr.  Thorn  know  them. 
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Frasee  Hains  testifies,  that  he  lived  with  Miss  Halt  ficften 
years— from  the  year  1827  to  the  year  1834H-that  hesJtw 
Herman  Thorn  at  Mies  Haifa  three  tiiaea  in  Ae  ftMr  IMS; 
he  came  there  the  latter  pai^t  of  one  #Mk,  Ud  iM'^flMre 
the  next;  the  next  week  he  was  the^  twfdc — at  Me  ittie 
he  staid  two  nights. 

Before  Mr.  Thorn  came,  Mr.  Hamilton  bad  iMM^iM 'to 
see  Miss  Hait ;  he  had  been  to  ^ee  Hiss  Bait  twiM,  I  tIMk, 
about  six  weeks  before  Mr.  Thorn  ciaoie ;  Mr.  flHiflMI's 
visits  were  about  one  week  atMU^t^-^e  caiae  tMt»  to'tetda 
up  the  estate  of  Mr.  Janncey.  I  believe  Mr.  HailiHMf^ilu 
a  lawyer  from  New  York.  He  came  to  s($e  MiW  Hift  lat 
Mr.  Thorn's  request.  He  wanted  h^  to  sign  df  lMrii||lit 
to  the  property  of  the  Jauncey  estate.  On  the  firet  yfMi 
he  told  her  she  had  no  right,  but  the  next  time  he  cadte  he 
found  she  had  a  right,  and  then  it  was  he  wanted  her  to 
sign  off  her  right.  The  second  time  Colonel  Thorn  cttilB, 
he  wanted  her  to  sign  off;  she  was  not  willing  to  iig&dff 
this  property.  She  asked  him  how  much  property  there 
was.  He  said  there  was  between  six  and  seven  thousand  ddl- 
lars — would  not  exceed  seven.  She  refused  to  t&gn  off. 
When  Colonel  Thorn  came  the  tiiird  time,  he  was  on  Ae 
same  errand ;  I  think  he  staid  two  nights ;  he  aad  Mks 
Hait  talked  a  good  deal  about  signing  papers.  At  ilrs^Ae 
refused.  He  told  her  if  she  did  not  sign  off,  he  wOtaM  hMe 
to  compel  her  to  go  to  New  York  and  there  be  obligisd  to 
sign  off.  He  said  soifiething  about  a  lawsuit,  whidi  oefetfled 
to  worry  her  a  good  deal ;  the  dread  of  a  lawsuit  seeAed  to 
worry  her.  She  said  if  she  had  to  do  it,  she  might  a»WeII 
do  it  there  as  to  go  to  New  York.  He  said  if  she  w<Mld 
sign  off  he  would  give  her  six  thousand  dollars  to  sigta  tM. 

The  testimony  of  Mr.  Griffin  is  certainly  open  to  coniiMt, 
and  requires  strict  scrutiny,  on  the  ground  that  he  was  fke 
paid  attorney  of  Colonel  Thorn,  and  went  with  hini  io  life 
residence  of  Miss  Hait  in  that  capacity,  and  for  the  etptesB 
purpose  of  becoming  a  witness  to  the  transaction ;  he-sfatss 
that  in  th..  evening  of  the  same  day  of  their  visit  to  Ifito 
Hait,  after  he  returned  to  the  city  of  New  York,  be  -ttaM  a 
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meqAorand^  in  writiDg- what  Miss.  Hait  said  on  that  occa-  * 
sion,  and  of  her  admissions,  but  says  he  did  not  write  down 
very  folly  what  he  and  ColoYiel  Thorn  said  preceding  those 
adii(iis8ions ;  had  he  been  as  careful  to  preserve  their  words, 
his  memorandum  probably  would  have  put  that  interview  in  . 
a,  very  different  aspect.  The  bill  charges  that  he  aided  and 
ppi^cipated  in  the  fraud.  Mr.  Griffin's  testimony  may,  with 
pixqm^ty,  be  construed  strongly  against  Herman  Thorn ;  and 
hii  aaya  that  on  their  way  to  Miss  Hait's  they  called  on  Mr. 
Bntherford,  and  Colonel  Thorn  told  Mr.  Rutherford  that  he 
had  got  from  Miss  Hait  a  release  and  an  assignment  in  his  ' 
favor  of  ail  her  interest  in  the  residuary  estate  of  William 
Jaunfiejff  the  elder,  and  that  he  had  agreed  to  pay  her  as  a 
cotmdferation  therefor^  six  thousand  dollars.  Mr.  Griffin 
furrier  states  he  accompanied  Colonel  Thorn  to  Miss  Hait's^ 
to.witii988  the  payment  of  the  money;  and  the  conversatiou  was 
boMiupon  the  idea  that  for  this  six  thousand  dollars  Mig» 
Hait  gaT6  up  a  large  amount  of  property ;  which  is  a  very 
iadefioite  term;  speaking  to  a  person  of  Miss  Hait's  capa- 
city and  business  transactions  through  life,  six  thousand  dol- 
lars would  appear  to  be  a  large  amount ;  and  Mr.  Griffin 
saya  no  particular  amount  was  named,  as  he  did  not  know 
the  figures. 

PraseeHains,  a  witness  on  part  of  the  complainant,  tcsti- 
fi^  that  Colonel  Thorn  offered  Miss  Hait  six  thousand  dol- 
lars for  her  interest  in  the  Jauncey  estate,  but  she  refused  to 
accept  that  sum.  Herman  Thorn  told  her  the  extent  of  her 
interest  would  not  exceed  seven  thousand  dollars,  and 
Colonel  Thorn  staid  at  her  house  two  days,  importuning 
Miss  Hait,  and  never  left  her  house  until  he  procured  the 
transfer  and  assignment  of  her  interest  for  the  consideration 
of  six  thousand  dollars. 

A  large  mass  of  testimony  has  been  adduced  by  Colonel 
Thorn  to  prove  the  transfer  was  voluntary,  and  not  for  a  con- 
sideration ;  the  transfer  and  assignment  purport  to  be  for 
the  sura  of  one  dollar,  and  for  divers  other  good  causes  and 
considerations.  What  other  considerations  ?  Xot  for  love 
ai|d  affections  surely.    For  by  the  testimony  of  the  Rev.  Dr*"l 
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Magie.  Miss  Halt  always  spoke  of  the  visits  of  Colond 
Thorn  as  being  exceedingly  unpleasant  to  her ;  she  would 
be  much  agitated  when  referring  to  his  visits ;  she  regarded 
him  as  a  pompous  man ;  and  she  frequently  and  strongly 
spoke  of  him  as  an  intruder  into  the  family. 

Dr.  Waldo  Brown,  her  near  neighbor,  refused  to  be  a 
witness  to  the  transaction,  which  goes  to  show  what  fce 
thought  of  the  transaction  at  the  time ;  had  it  been  a  volan- 
tary  surrender  or  assignment,  most  assuredly  he  would  not 
have  refused  his  signature  to  the  paper. 

Colonel  Thorn  was  a  man  possessing  a  large  fortune,  and 
being  assisted  in  this  transaction  by  two  eminent  attorneys 
from  the  city  of  New  York,  they  all  very  well  knew  that 
the  consideration  of  six  thousand  dollars  was  too  insignifi- 
cant a  sum  for  the  transfer  of  property  to  the  value  of  one 
hundred  and  fifty  thousand  dollars,  or  upwards,  which  ac- 
counts for  the  consideration  mentioned  in  the  transfer  ta  be 
for  one  dollar  and  divers  other  good  causes  and  considerations, 
and  at  the  same  time  Herman  Thorn  gives  his  obligation  to 
Elizabeth  Hait /or  six  thousand  dollars. 

Regarding  the  assignment  from  Elizabeth  Hait  to  Herman 
Thorn  as  a  matter  of  bargain  and  sale,  there  is  much  in  the 
evidence  tending  to  support  the  charge  of  undue  influence, 
concealment,  and  finud,  which  entitles  the  complainant  to 
relief  in  a  court  of  equity.  The  parties  did  not  stand  upon 
equal  eround :  Colonel  Thorn  was  a  man  of  business  qualifi- 
cations, in  the  prime  of  life,  and  knew  well  the  value  of  the 
property  he  was  contracting  for.  Miss  Elizabeth  Hait  was 
a  female,  over  the  age  of  seventy  years,  of  retired  habits  and 
excitable  disposition,  easily  thrown  oflF  her  guard,  and 
entirely  incompetent  to  transact  business  of  such  magnitude. 
'  The  contract  was  entered  into  by  her  without  the  advice  of 
counsel,  or  the  presence  of  a  friend,  against  the  wishes  of 
her  relatives,  and  contrary  to  the  advice  of  her  neighbon; 
while  Colonel  Thorn,  in  addition  to  his  superior  bosinefli 
qualifications,  had  the  advice  and  assistance  of  two  emineBt 
attorneys  (Mr.  Hamilton  and  Griffin)  from  the  dty  of  New 
York.    Mr.  Hamilton  first  paJd  two  viaitff  to  Miss  Hait. 
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Then  followed  three  visits  from  Col.  Thorn,  at  one  of  which 
he  staid  two  nights.  She  complained  to  Frasee  Hains  that 
«he  could  not  sleep  in  consequence  of  the  annoyance  of 
Ccdonel  Thorn.  He  did  not  leave  her  house  until  he  pro- 
<;ured  the  assignment. 

Taking,  then,  the  true  consideration  of  the  transfer  and 
assignment  to  be  six  thousand  dollars,  it  was  grossly  inade- 
<iuate ;  it  bore  no  relation  whatever  to  the  value  of  the  pro- 
perty transferred.  These  circumstances  alone,  aside  from 
any  evidence  of  actual  fraud,  are  of  such  a  nature  as  to  call 
fer  the  aid  of  a  court  of  equity;  they  aflFord  suflScient  ground 
upon  which  the  court  may  interfere  to  relieve  against  snch 
unfair  and  unconscionable  contracts. 

I  am  clearly  of  the  opinion,  the  said  transfer  and  assign- 
ment, dated  the  twenty-seventh  March,  1833,  was  obtained 
by  Herman  Thorn  from  Elizabeth  Hait,  by  undue  influence, 
-and  through  ignorance  on  her  part  of  the  character,  extent 
-and  value  of  her  rights  in  the  said  residuary  estate  j  and 
was,  and  is,  fraudulent  as  against  the  said  Elizabeth  Hait, 
and  the  appellant  as  her  representative ;  and  that  the  re- 
-acknowledgment  of  the  said  transfer  and  assignment,  and 
the  several  authorities  to  substitute  and  appoint  solicitors  in 
the  two  suits  in  the  court  of  chancery  of  New  York,  in  the 
pleadings  and  proofs  mentioned,  were  obtained  from  her  by 
the  said  Herman  Thorn,  in  furtherance  of  the  original  as- 
signment, without  removing  the  impositions  and  undue  in- 
fluence, and  while  she  was  laboring  under  the  ignorance  of 
her  rights,  and  of  her  right  to  have  the  assignment  opened 
in  a  court  of  equity,  and  do  not  ratify  her  transfer  and  as- 
signment. 

The  orders  and  decrees  in  the  two  suits  in  the  court  of 
chancery  of  New  York,  on  the  seventh  June,  1833,  and  the 
further  order  and  decree  made  therein,  on  or  about  the 
-eighteenth  of  June,  1834,  as  mentioned  in  the  pleadings  and 
proofs  in  this  cause,  so  far  as  the  same  affects  the  said  Elia^ 
twth  Hait  and  her  rights,  were  founded  upon  defaultsofferadt 
aud  ooosent  given  by  solicitoia  in  said  aoits,  appointed  bf 
the  said  Herman  Thorn,  who  appeared  and  acted  tbereiii 
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under  the  instructions  and  directions  of  Herman  Thorn,  in 
parsuance  and  in  furtherance  of  said  fraudulent  assignment ;. 
and  the  execution  of  said  decrees,  in  further  fulfilment 
thereof,  were  all  made  and  obtained  by  the  said  Herman 
Tbom,  while  she  was  laboring  under  the  imposition  afore- 
said, and  under  the  ignorance  of  her  rights  in  law;  there* 
fore  the  said  decrees  are  fraudulent  as  against  her  and  her 
representative.  The  principle  is  well  settled,  that  in  order 
to  ratify  a  transaction  originally  procured  through  fraud  or 
undue  influence,  the  imposition  must  be  completely  remoTed 
wad  cleared  up,  and  the  party  apprised  of  her  right  in 
equity  to  relief  against  the  fraudulent  practice.  None  of 
this  was  done  in  the  present  case.  The  decrees  of  the  court 
of  chancery  of  New  York  in  the  said  suits  have  been  fully 
executed  y  the  money  paid  over  in  obedience  thereto,  by  John 
Rutherford,  the  executor  of  William  Jauncey,  and  have  been 
received  by  Herman  Thorn,  or  on  his  behalf^  in  the  ahaenee 
of  all  fraud  on  the  part  of  said  executor  in  complying  wiih 
said  decree,  and  without  any  notice  thereof  by  him,  or  that 
the  said  decrees  were  not  binding  on  the  said  Elizabeth 
Hait ;  therefore,  the  said  complainant  is  not  entitled  to  re- 
cover of  the  said  Mary  Rutherford,  executor  of  said  John 
Rntherfoitd,  any  part  of  the  assets  so  paid  or  transferred  by 
the  said  John  Rutherford,  in  pursuance  of  said  decrees,  nor 
to  open  the  accounts  of  the  said  John  Rutherford,  but  that 
said  decrees  and  account  do  stand  in  full  force  for  the  pro- 
tection of  his  representatives  and  of  his  estate. 

The  assignment  and  authorities  were  procured  by  Herman 
Thorn,  in  this  state,  and  he  immediately  thereafter  left  this 
state,  and  in  a  few  weeks  departed  from  the  United  States, 
and  resided  in  Europe  with  his  family  for  twelve  years  and 
upwards,  and  was  not  during  that  term  within  this  state ; 
therefore  her  representative  is  not  barred  by  any  limitation 
of  or  lapse  of  time,  from  recovering  against  him.  The  ap- 
pellant is  entitled  in  equity  to  recover  from  Ilerman  Thorn 
the  amount  of  one-sixth  of  the  said  residuary  bequest  so  paid 
over  to  him,  or  permitted  by  John  Rutherford,  executor  of 
William  Jauncy,  to  be  .received  by  him,  the  said  Thorn,  or 
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on  his  behalf,  and  that  it  be  referred  to  a  master  to  take  an 
account,  with  accumulations  to  be  charged,  and  deductions 
to  be  made  for  the  six  thousand  dollars  paid  as  consideration 
money  on  said  assignment  and  other  equitable  allowance,  on 
which  final  decree  is  to  be  rendered,  with  costs  in  both  suits, 
in  favor  of  the  appellant. 

A^d  that  the  appellant  is  entitled  to  the  benefit  of  the 
mortgage  ^ven  by  Herman  Thorn  to  the  said  John  Ruther- 
ford on  the  premises  called  Elmwood,  (mentioned  in  the 
pleadings,)  dated  the  sixth  day  of  June,  1833,  for  the  indem- 
nity of  the  said  John*  Rutherford  in  manner  therein  men- 
tioned and  set  forth,  and  to  have  said  mortgage  assigned  to 
him  for  that  purpose,  and  to  be  prosecuted  hereafter  under 
tbe  direction  of  the  court  of  chancery,  in  case  the  said  Etep- 
Vfm  Thorn  shall  iail  to  p«y  the  appellant  the  amount  wjbich 
Tiffff,  or  sjball  be  reQ07iE^*ed.4g^?P8t  him  under  t)ie  final  decree 
of  tke  court  ix^  this  cause. 

The  decree  of  the  court  of  chancery  was  affirmed  by  the 
following  vote  : 

For  Jiffirmanct. — Justices  Ogden,  Elmer,  Potts,  and 
Haines;  Judges  Gornelison;  Risley,  Huyler,  and  Arrow- 
si)(uth. 

Far  Reversal. — Judge  Valentine. 


COURT  OF  ERRORS  AND  APPEALS. 

JUNB   TBRM,    1855. 


Between  Thb  Newark  Plank  Road  and  Ferey  Com- 
pany, Daniel  M.  Wilson,  Ebward  Doughty,  Wiluam 
B.  Guild,  James  H.  Tichenor,  David  A.  Hayes,  and 
Daniel  Price,  appellants,  and  L.  Q.  C.  Elmer,  At- 
torney General,  at  the  relation  of  Isaac  Van  Wa- 
genen  and  others,  and  Isaac  Van  Wagensn  and 
others,  respondents. 


3y  the  eighth  section  of  the  act  incorporatiog  The  Newark  Plaok 

Ferry  Company,  the  company  ore  aathorised  to  construct  a  plank  road»  to  een- 
mence  in  the  city  of  Newark,  east  of  Broad  street,  and  thence,  passing  by  IKb 
most  oonyenient  and  direct  course,  to  the  bank  of  the  Passaic  rirer,  near  the 
old  ferry,  and  across  the  meadow  between  the  Passaic  and  Hackensack  rirany 
and  through  the  county  of  Uadson,  in  the  most  eligible  route,  to  its  point  of 
termination  in  said  county  and  opposite  the  city  of  New  York ;  and  that  it  shall 
be  lawful  for  the  said  company  at  any  time  to  drire  piles  and  erect  or  bvild 
piers,  wharves,  platforms,  ferry  stairs,  or  other  works  necessary  for  the  said  road 
and  ferries  thereon,  in  the  said  Passaic  and  Hackensack  rivers;  proridad 
always,  that  the  free  and  uninterrupted  navigation  of  vessels  in  said  rims,  or 
either  of  them,  is  not  thereby  prevented  by  any  bridge,  or  other  obatraetiott,  in 
any  manner  whatever.  The  eleventh  section  provides  that  the  company  shall 
keep  and  maintain  two  good  and  suiBoient  ferry  boats  at  the  respoetiTa  farriw 
on  eaeh  of  the  said  rivers,  and  shall  cause  lamps  to  be  put  up  at  tha  exkvaM 
point  of  each  pier  at  said  ferries,  which  shall  be  lighted  before  dark  erery  eirep* 
ing,  and  kept  lighted  until  daylight  next  morning.  After  the  compasy  kai 
driren  piles  and  indicated  the  distance  to  which  they  intended  to  prcit^t  pieii 
into  the  river,  a  bill  was  filed,  praying  aa  isJuBction  rettrainiag  the  taid  eeM* 
pany  from  projecting  piers,  Ac,  into  the  Paisaie  river,  and  from  obatr«etiBf  the 
free  navigation  of  said  river. 

Mild,  that  the  aot  gives  the  e^napwiy  the  right  to  eztead  their  weik»  UfmiAt 
WfiAs •/tke  H9€r:  fth«l  tha  kMfMge  •#  Mm  proTiio 
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aathorized  will  be  an  obstruction  to  the  riTor ;  bot  proviiat  tlukt  ao  tuek  ohttrt^^ 
tion  shall  be  built  or  erected  aa  would  prerent  the  free  ani  uiuntemipied  nari- 
g^oa  of  veneh  in  the  river. 

Aj  the  plan  of  the  company,  mentioned  ia  the  bill  and  aaawer,  aad  npoa  whieh 
they  were  proceeding  to  construct  their  works  in  and  orer  the  riyer,  •xteadad 
into  the  river  to  the  obstruction  of  navigation,  bejond  what  teas  neceMory  /»r 
tk4  purpo9f$  of,  and  contemplated  by  the  act  of  ineorporatton,  aa  i^jaaetion  wai 
alUwedy  reitraiaing  the  defsadaat  f^oa  eoastraetiag  thair  warki  vpM  tkal 
^an. 

Heid,  that  if  the  contemplated  plan  would  occasion  aa  obstmetion  to  the  naviga- 
tioa  of  the  river,  beyond  what  the  charter  authoriaed,  the  works  woald  be  a 
nuisance. 

Every  erection  in  a  navigable  river,  which  obstructs  or  hinders  the  navigatioa,  ia 
a  nuisance. 

It  y  well  settled  that  grants  of  this  nature  are  to  be  construed  strictfjr,  aad  not 
extended  beyond  what  is  reaeonably  neceeeary  for  the  purpose  the  act  ooataoi* 
plates. 

The  issue  made  is  that  the  piern  were  proposed  to  bo  built  ae  the  charter  author- 
ixedf  and  would  not  prevent  the  free  and  uninterrupted  navigation  to  aay 
greater  extent  than  was  intended  by  it.  The  question  is  as  to  the  meaning  of 
the  charter.  It  is  two  plain  to  admit  of  a  reasonable  doubt  that,  independoat 
of  the  charter,  they  would  constitute  a  nuisance. 

An  error  of  judgment^in  a  matter,  far  from  being  apparent,  is  not  such  a  viola- 
tion of  an  explicit  order  as  ought  to  subject  a  party  to  attachment. — Elmtr,  J» 

Where  the  defendants  violate  an  injunction,  an  attachment  will  issue  against  then  . 
for  contempt.  But^hon  it  did  not  appear  by  the  evidence  how  far  the  worka 
would  require  to  be  altered  to  conform  to  the  order,  nor  to  what  extent  the  ia* 
junction  had  been  violated,  the  matter  was  referred  to  ono  of  the  Mastart  to 
aseertain  and  report  before  the  attachment  should  issue;  and  an  order  to  abato 
aay  part  of  the  works  of  the  defendants  was  denied. — Oreen,  C.  J. 

A  decree  which  does  not  dispose  of  the  whole  merits  of  the  cause,  but  leaves  im- 
portant questions  for  further  examination  and  the  future  judgment  of  the  ooar^ 
is  nota/naJ  decree  within  the  meaning  of  the  act,  which  requires  that  ''all 
appeals,  except  from  final  decrees",  shall  be  made  within  forty  days  after  ftliag 
the  order  or  decree  appealed  from."     R.  S.  921,  $.  80. 

The  bill  and  informatioD  filed  in  this  cause,  on  the  18tli 
of  June,  1851,  charges  that  the  defendants,  The  Newark 
Plank  Road  and  Ferry  Company  and  others,  are  engaged, 
without  lawful  authority,  in  contravention  of  their  charter, 
in  the  erection  of  a  ferry  and  piers  in  the  navigable  waters 
of  the  Passaic  river,  to  the  iiyury  and  obstruction  of  navi- 
gation. The  prayer  of  the  bill  is  that  the  defendants  may 
be  restrained  from  carrying  into  effect  the  plan  devised  and 
determined  on  for  erecting  their  ferry  and  piers  at  and 
acrow  said  river,  according  to  the  j^an,  Ac.,  or  from  eraetiig 
other  works  whereby  the  free  navigation  of  the  river 
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be  in  anywise  obstructed,  and  from  erecting  any  works  other 
than  such  as  authorized  by  their  charter,  and  from  making 
any  obstructions  or  erections  whatever  in  said  river,  where 
the  waters  are  navigable,  and  that  the  nuisances  and  obstruc- 
tions already  erected  be  abated. 

The  defendauts,  by  their  answer,  admit  that  they  have  de- 
temined  to  construct  a  ferry  across  the  Passaic  river,  ai^ 
that  they  are  erecting  piers  according  to  a  plan  particularly 
set  out  in  the  answer,  but  they  deny  that  the  contemplated 
erections  are  in  violation  of  the  charter  of  said  company,  or 
that  they  will  obstruct  navigation  in  any  material  manner. 

Uppn  4be  coming  in  of  the  answer,  the  complainftntB 
moved  for  an  injunction,  pursuant  to  the  prayer  of  the  bill. 
The  cause  was  heard  before  the  Chancellor  upon  the  bill, 
aAftwer,  and  aJB^davits  of  the  respective  parties. 

Halsthd,  Chancellor.  On  the  24th  of  Febmary,  1819,  die 
l^slature  of  New  Jersey  passed  an  act  entitled,  *'  An  act  to 
ioQorporate  the  Newark  Plank  Road  and  Ferry  Company^" 
By  the  eighth  section  of  this  act,  the  said  company  are  au- 
thorized to  survey,  lay  out,  and  construct  a  plank  road,  to 
commence  in  the  city  of  Newark,  east  of  Broad  street,  and 
thence  passing  by  the  moat  convenient  and  direct  course  to 
the  bank  of  the  Passaic  river,  near  the  old  ferry,  and  across 
the  meadow  between  said  Passaic  and  Hackensack  rivers, 
and  through  the  county  of  Hudson,  in  the  most  eligible  route 
to  its  point  of  termination  in  said  county  and  opposite  the 
city  of  New  York ;  and  the  said  section  further  provides, 
that  it  shall  be  lawful  for  the  said  company  at  any  time  to 
drive  piles  and  erect  or  build  piers,  wharves,  platforms,  ferry 
stairs,  or  other  works  necessary  for  the  said  road  and  ferries 
thereim,  in  the  said  Passaic  and  Hackensack  rivers ;  pro- 
vided always,  that  the  free  and  uninterrupted  navigation  of 
vessels  in  said  rivers  or  either  of  them  is  not  thereby  pre- 
vented by  any  bridge  or  other  obstruction  in  said  rivers,  in 
any  manner  whatever. 

The  eleventli  section  of  the  said  act  provides  that  the  said 
oonpany  shall  keep  and  maintain  not  less  than  two  good  and 
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sufficient  ferry  boats,  propelled  or  moved  by  BtMOki  ha/me 
power,  or  otherwise,  for  the  safe  traa^Kiriatioii  of  hbrses, 
carriages,  passengers,  goods,  and  other  comoiOdilieBv  Me 
boat  on  each  of  the  said  rivers,  at  jtbe  respective  ferries,  aad 
persons  capable  of  managing  the  said  boats  {  and  the  laid 
company  shall  cause  to  be  put  a  lamp  at  tbe  ntrame  jloint 
of  each  pier  at  said  ferries,  which  said  buapeeliaU  be  ligMed 
every  eveningi  before  dark,  Md  conliaee  lif^ted  vnlil  4*^- 
light  next  morning. 

The  bill  prays  an  injunction  restraining  the  i9aid'eom)MBy 
firom  projecting  piers,  wharves,  <&&,  into  the  Passaic  rii^er, 
on  either  side  thereof,  and  from  obstructing,  by  toy  works 
at  the  ferry  across  the  Passaic,  the  free  and  nniiiiermptod 
navigation  of  the  said  river. 

The  company  have  already  driven  piles  in  the  river,  On 
each  side  thereof,  to  soihe  distance  from  the  banks ;  and 
have  thereby  indicated  the  distance  to  which  they  intend  to 
project  piers  into  the  river.  The  bill  claims  tliat  the  com- 
pany have  no  right  to  extend  piers  into  the  river  to  the  dis- 
tance so  indicated,  nor  to  obstruct  the  navigation  of  the 
river  at  all,  by  any  works  extending  beyond  its  banks. 

The  act  contemplates  and  provides  for  a  ferry  across  the 
river  by  means  of  a  steamboat,  and  such  a  ferry  as  will  be 
safe  for  the  transportation  of  horses,  carriages,  passengers, 
goods,  &c.,  and  provides  that  the  company  may  drive  piles, 
and  erect  or  build  piers,  wharves,  platforms,  or  other  works 
necessary  for  the  said  ferry.  The  Passaic  river,  at  low 
water,  leaves  margins  of  earth  bare,  between  its  banks  -^and 
low  water  mark.  This  must  be  presumed  to  have  been 
known  by  the  legislature,  as  also  must  the  manner  in  which 
steamboats  are  used  for  ferries. 

I  think  it  clear  that  the  act  gives  the  company  the  right 
to  extend  their  works  beyond  the  banks  of  the  river  ;  and 
that  the  position  taken  by  the  complainant,  that  any,  the 
least  extension  beyond  the  bank,  is  prohibited  by  the  pro- 
viso to  the  eighth  section  of  the  act  is  not  maintainable. 
The  proviso  is,  not  that  the  river  shall  not  be  at  all  obstruct- 
ed, but  that  the  free  and  uninterrupted  navigation  of  vessels 
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in  the  river  shall  not  be  prevented  by  any  bridge  or  other 
obstruction.  The  langu&ge  of  the  proviso  assumes  that  the 
works  anthorised  will  be  an  bbstrnction  to  the  river,  but 
parovides  that  no  snch  obbtruction  shall  "be  bnilt  or  erected  as 
woold  prevent  the  free  and  nnfttermpted  navigation  of  ves- 
mIs  in  the  river. 

I  think  the  true  oonstraction  of  the  act  is,  that  t&e  com* 
frnj^m  anthorised  by  it  fO  bnild  their  Wharves  or  piers  in 
'ibe  river  to  such  extent  only  that  a  Ibri-y  boat  of  soitable 
dimensions  may  reach  such  wharves  or  piers  atiow  water, 
aad  such  other  works,  beyond  the  ends  of  the  wharves  or 
piers;  as  may  be  iiecessiary  for  safely  receiving  their  ferry 
boat,  and  holding  it  at  the  ends  of  the  piers  for  the  safe  and 
convenient  entering  upon  and  leaving  said  boat.  That  it 
was  the  intention  of  the  legislature  that  the  river  should  be 
ferried,  by  a  steamboat  or  other  boat,  as  far  as  fairly  prac- 
ticable. 

I  am  of  opinion  that  the  plan  of  the  company,  mentioned 
in  the  information  and  bill  and  in  the  answer  of  the  defend- 
ants, upon  which  the  company  propose  to  construct  their 
wharves,  piers,  and  other  works  in  and  over  parts  of  said 
river,  and  upon  which  they  were  proceeding  to  construct  the 
same  at  the  time  of  the  filing  of  the  bill  and  information, 
extends  into  the  river  to  the  obstruction  of  the  navigation 
of  vessels  therein  beyond  what  is  necessary  for  the  purposes 
aforesaid,  and  beyond  what  is  contemplated  by  the  act  of 
incorporation. 

An  injunction  will,  therefore,  be  allowed,  restraining  the 
defendants  from  constructing  their  works  in  and  upon  the 
said  river  upon  the  plan  above  mentioned,  and  from  extend- 
•  ing  their  piers  or  wharves  into  the  said  river  beyond  a  point 
on  each  side  thereof  which  may  be  reached  by  a  ferry  boat 
of  suitable  dimensions  at  low  water. 

On  the  fourth  day  of  August  an  injunction  issued.  On 
the  tenth  of  November  notice  was  given  to  the  defendants  of 
an  application  to  the  Chancellor  that  an  attachment  issue 
against  the  defendants  for  a  contempt  in  violating  said 


1855.]     NCWARK  PLANK  ROAD  CO.  V.  ILMBt  et  d.  759 

order.  Chancellor  Halsted,  by  whom  the  injunction  waa 
ordered,  having  retired  from  ofSce,  and  Chancellor  William- 
eon,  hi8  sncceesor,  having  ■  been  concerned  as  counsel  in  the 
^iee,'tiie  Hon.  Henry  W.  Oreen,  Chief  Justice  of  the  Su- 
preme Court,  was  called  to  the  assistance  of  the  Chancellor. 
The  history  of  the  proceedings  in  the  cause  are  clearly  stated 
in  the  opinion. 

"  Green,  G.  J.    The  bill  and  information  filed  in  this  cause 
'  on  the  eighteenth  of  June,  1851,  charges  that  the  defendants. 
The  Newark  Plank  Road  and  Ferry  Company,  and  others, 
are  engaged,  without  lawful  authority,  in  contrayention  of 
their  charter,  in  the  erection  of  a  ferry  and  piers  in  the  navi- 
gable  waters  of  the  Passaic  river,  to  the  injury  and  obstruc- 
tion of  navigation.    The  prayer  of  the  bill  is  that  the  de- 
fendants may  be  restrained  from  carrying  into  effect  the 
plan  devised  and  determined  upon  for  erecting  their  ferry 
and  piers  at  and  across  said  river,  and  from  constructing  and 
erecting  said  piers  into  and  upon  said  river,  according  to 
said  plan,  as  they  are  engaged  in  doing,  and  from  driving 
any  piles,  or  erecting  or  building  any  piers,  bulkheads,  plat- 
forms, ferry  stairs,  or  other  works,  in  or  upon  the  said  river, 
whereby  the  free  and  uninterrupted  navigation  of  said  river 
may  be  in  any  wise  obstructed,  or  the  free  navigation  of  said 
river  by  vessels,  in  any  manner  prevented,  and  from  driving 
any  piles,  or  building  or  erecting  any  piers,  platforms  or 
other  works  in  or  upon  said  river,  other  than  such  as  are 
authorized  by  their  acts  of  incorporation,  and  also  from 
making  any  obstructions  or  erections  whatsoever  in  said 
river,  where  the  waters  thereof  are  navigable;  and  that  the 
nuisance  and  obstruction  to  the  navigation  of  the  Passaic 
river  already  created  by  driving  piles,  thereby  may,  by  the 
order  or  decree  of  this  court,  be  abated. 

The  defendants,  by  their  answer,  admit  that  they  have  de- 
termined to  construct  a  ferry  across  the  Passaic  river,  and 
that  they  are  engaged  in  erecting  piers  extending  out  into 
the  river,  according  to  a  plan  particularly  set  out  in  the  an- 
swer, but  they  deny  that  the  contemplated  erections  are  in 
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violation  of  the  charter  of  said  company,  or  that  ihej  will 
obstruct  or  impede  the  navigation  of  said  river  in  any  maU- 
rial  manner,  or  that  it  will  at  all  prevent  the  free  and  nnin- 
termpted  navigation  of  said  river,  toiM  ordinary  care. 

By  the  plan  specified  in  the  answer,  and  represented  on  a 
drawing  thereto  annexed,  it  appears  that  the  river,  at  the 
point  where  the  ferry  is  constructed,  is  five  hundred  and 
eighty-five  feet  from  low  water  nuirk  on  the  west  side  to  low 
water  mark  on  the  east  side;  that  the  defendants  have 
driven  piles  for  their  piers,  extending  into  the  river  beyond 
low  water  mark,  about  one  hundred  and  ten  feet  on  the  west 
side,  and  about  forty  feet  on  the  east  side  of  the  river ;  that 
said  piles  are  driven  in  rows  parallel  to  the  bank  of  the 
river,  the  roM-s  bein^  twenty  feet  apart ;  and  that  by  the 
plan  the  defendants  propose  to  extend  from  the  row  of  piles 
furthest  in  the  river  on  the  west  side,  two  rows  of  piles  as 
fenders  to  the  ferry  boat,  to  extend  about  fifty -seven  feet 
towards  the  centre  of  the  river :  to  add  an  additional  row  of 
piles  to  the  piers  on  the  east  side  of  the  river,  adding  twenty 
feet  to  its  length,  and  to  extend  two  rows  of  piles,  as  fen- 
ders, from  the  extremity  of  the  pier  towards  the  centre  of 
the  river,  so  that  the  piers  and  fenders  shall  extend  one  hun- 
dred and  twenty  feet  into  the  river  beyond  low  water  mark, 
thus  occupying  within  the  piers  and  fenders  two  hundred  and 
eighty-seven  feet  of  the  entire  width  of  the  river,  and  leav- 
ing a  space  of  three  hundred  feet  between  the  extremities  of 
the  fenders  for  the  passage  of  vessels. 

Upon  the  coming  in  of  the  answer,  the  complainants  moved 
for  an  injunction,  pursuant  to  the  prayer  of  the  bill.  The 
cause  having  been  heard  before  the  Chancellor  upon  the 
bill,  answer  and  affidavits  of  the  respective  parties,  and  the 
Chancellor  being  of  opinion  "that  the  charter  or  act  of  in- 
corporation of  the  Newark  Plank  Road  and  Ferry  Company 
authorises  said  company  to  build  their  wharves  or  piers  in 
the  Passaic  river  to  such  aa  extent  only  as  to  enable  (eny 
boats  of  the  company,  of  suitable  dimensions,  to  reach  sooh 
wharves  or  piers  at  low  water,  and  such  other  works  bey^md 
the  ends  of  the  wharves  or  piers  as  may  be  necessary  for 
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safely  receiving  timr  ferry  boats  and  lioldinjr  them  at  the 
ends  of  the  jiicrs,  fur  the  safe  and  convenient  passag  atross 
said  ferry,  (if  any  such  other  works  be  necessary,)  that  it 
was  the  intention  of  the  legislature  that  the  river  should  be 
ferried  by  steamboats  or  other  boats,  and  tliat  it  is  to  be 
ferried  accordingly,  as  far  as  fairly  practicable. 

And  the  chancellor  l)eing  further  of  opinion  that  the  plan 
of  the  company  mentioned  in  the  information  and  bill,  and 
in  the  answer  of  the  defendants,  by  which  the  said  company 
propose  to  construct  tlieir  wharves,  |  iers,  and  other  works, 
in  and  upon  said  river,  and  upon  which  they  were  proceed- 
inji^  to  construct  the  same  at  the  time  of  filing  the  informa- 
tion and  bill,  extends  into  the  river,  to  the  obstructing  of 
the  navigation  of  vessels  therein,  beyond  what  is  necessary 
for  the  purpose  aforesaid,  and  beyond  what  is  contemplated 
or  authorized  by  the  charter  or  act  of  incorporation  of  said 
company,  on  the  21st  of  July,  18ol,  did  order  that  an  in- 
junction  issue  restraining  the  defendants  from  constructing 
their  works  in  and  upon  the  Passaic  river  upon  the  place  in 
said  bill  and  answer  mentioned,  or  in  the  manner  in  said 
answer  set  forth,  and  also  from  extending  their  piers  or 
wharves  into  said  river  beyond  points  on  each  side  thereof 
which  may  be  reached  by  feiry  boats  of  the  company,  of  suit- 
able dimensions  at  low  water.  On  the  fourth  day  of  August, 
an  injunction  issued  accordingly,  and  was  duly  served  upon 
the  company.  On  the  tenth  of  JSTovember,  notice  was  given 
tij  the  dclen<iants  of  an  application  to  the  chancellor  that  an 
attachment  issue  against  the  defendants  for  a  contempt  in  vio- 
lating said  order  and  injunction  in  this,  that  they  have 
erected  their  piei-s  and  other  works  further  into  the  naviga- 
ble waters  of  the  Passaic  river  thereof  than  by  the  said  or- 
der and  injunction  is  permitted  or  allowed,  and  contrary  to 
the  said  order  and  injunction,  and  also  in  this  tliat  they  have 
continued  and  have  not  removed  the  said  obstructions  erect- 
ed by  them  previous  to  said  order  and  writ  of  injunction 
which  were  contrary  to  law  and  said  order,  but  have  made 
and  are  proceeding  to  make  the  same  permanent.  JfMce 
was  oho  given  that  an  application  would  be  made  at  the  same 
48 


COURT  OF  ERRORS  AND  APPEALS. 

JUNB   TBRM,    1855. 


Between  Thb  Newark  Plank  Road  and  FERBr  Com- 
pany, Daniel  M.  Wilson,  Ebward  Doughty,  William 
B.  Guild,  James  H.  Tichenor,  David  A.  Hayes,  and 
Daniel  Price,  appellants,  and  L.  Q.  C.  Elmer,  At- 
torney General,  at  the  relation  of  Isaac  Van  Wa- 
genen  and  others,  and  Isaac  Van  Wagenen  and 
others,  respondents. 


By  the  eighth  section  of  the  act  incorporating  The  Newark  Plonk 

Ferry  Company,  the  company  arc  aathorised  to  construct  a  plank  road,  to  een- 
mence  in  the  city  of  Newark,  east  of  Broad  street,  and  thence,  passing  by  tUs 
most  oonyenient  and  direct  course,  to  the  bank  of  the  Paseaic  rirer,  near  the 
old  ferry,  and  across  the  meadow  between  the  Paaaaic  and  Uackensack  liTen, 
and  through  the  county  of  Hudson,  in  the  most  eligible  route,  to  its  point  ef 
termination  in  said  county  and  opposite  the  city  of  New  York ;  and  that  it  shall 
be  lawful  for  the  eaid  company  at  any  time  to  driye  piles  and  erect  or  bvild 
piers,  wharves,  platforms,  ferry  stairs,  or  other  works  necessary  for  the  said  road 
and  ferries  thereon,  in  the  ?aid  Passaic  and  Hackonsack  rivers;  prorided 
always,  that  the  free  and  uninterrupted  navigation  of  vessels  in  said  riren,  OUT 
either  of  them,  is  not  thereby  prevented  by  any  bridge,  or  other  obetmetion,  m 
any  manner  whatever.  The  eleventh  section  provides  that  the  company  shall 
keep  and  maintain  two  good  and  suiBoient  ferry  boats  at  the  respeotire  ferriw 
on  each  of  the  said  rivers,  and  shall  cause  lamps  to  be  put  up  at  the  eztivme 
point  of  each  pier  at  said  ferries,  which  shall  be  lighted  before  dark  every  eirea- 
ing,  and  kept  lighted  until  daylight  next  moning.  After  the  compasy  had 
driven  piles  and  indicated  the  distance  to  which  they  intended  to  pra()eel  piaii 
into  %he  river,  a  bill  was  filed,  praying  aa  i^JvttetioB  rettrainiag  the  aald  eem- 
pany  from  projecting  pien,  Ac,  into  the  PMsaie  rirer,  and  from  obf trwetiiif  the 
firee  aarigation  of  said  river. 

4^014,  that  the  aot  gives  the  egnapany  the  right  to  ezteii4  their  wwka  ^yeWUt 
Smtikt  t/ike  riffr :  tha*  tha  httCMge  ef  tha  pfOTiaa  i 
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are  enjoinod  from  conducting  tlicir  works  upon  the  Paj^aic 
river  in  the  manner  in  their  answer  set  forth,  and  also  from 
extending  their  piei-s  or  wharves  into  the  river  beyond 
points  on  each  side  tliereof,  which  may  be  reached  by  ferry 
boats  of  the  comf)any  of  suitable  dimensions  at  low  water. 

It  is  material  to  observe  by  way  of  elucidation,  that  con- 
nected with  the  order  for  an  injunction  and  embodied  within 
the  order  and  injunction,  the  chancellor  has  declared  his 
opinion  that  the  charter  or  act  of  incorporation  of  the  New- 
ark Plank  Road  and  Ferry  Company  authorized  said  com- 
pany to  build  their  wharves  or  piers  in  the  Passaic  river  to 
fluch  an  extent  as  to  enable  ferry  boats  of  the  company  of 
suitable  dimensions  to  reach  such  wharves  or  piers  at  low 
water,  and  such  other  works  beyond  the  ends  of  the  wharves 
or  piers  as  may  be  necessary  for  safely  receiving  their  ferry 
boats  and  holding  them  at  the  ends  of  the  piers,  for  the  safe 
and  convenient  passage  across  the  said  ferry,  (if  any  such 
other  works  be  necessary,)  and  also  that  it  was  the  intention 
of  the  legislature  that  the  river  should  be  ferried  by  steam- 
boats or  other  boats,  and  that  it  is  to  be  ferried  accordingly 
ns  far  as  is  fairly  practicable. 

By  this  injunction  the  defendants  are  restrained  first  ft'om 
constructing  their  works  in  the  manner  set  forth  in  the  an- 
swer. By  the  evidence  of  Edward  Carter,  the  engineer  of 
the  plank  road  company,  it  appears  that  the  plan  upon  which 
the  works  upon  the  Passaic  were  finally  constructed,  varied 
from  the  plan  set  forth  in  the  answer  in  two  particulars, 
viz :  First.  The  row  of  piles  designed  to  be  added  to  the 
piers  on  the  east  side  of  the  river  was  not  driven,  and  one 
row  of  piles  at  the  extremity  of  each  pier  has  been  taken  up, 
and  a  floating  bridge  or  platform  has  been  substituted  for 
the  immoveable  pier.  Second.  The  piers  with  their  wings 
have  been  shortened  so  that  the  clear  space  between  the 
jriltngs  for  the  passage  of  vessels  has  been  extended  from 
three  hundred  to  three  hundred  and  fifty  feet.  The  mere 
i^tfnge  from  a  fixed  pier  to  a  floating  platform  occupying 
Ih^  same  space,  cannot  be  regarded  as  any  es8Qnd|d.cl)ange 

rplaiu    The  objection  in  the  mind  of  the  clianceUor  tp  the 
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plan  set  forth  in  the  answer  was,  that  it  projected  farther 
into  the  river  than  was  warranted  l)y  the  charter  to  the  ob- 
struction of  navigation.  The  change  of  the  pier  for  the 
float  in  nowise  relieved  the  objection  or  esjicntially  ahered 
the  place  in  its  obnoxious  feature,  the  injury  to  navigation 
still  remained  the  same.  But  the  shorteuinji:  of  the  piers, 
thereby  diminishing  the  ol)struction  to  navigation,  and  wi- 
dening  the  channel  fifty  feet  is  an  e^^sential  luodification  of 
the  plan  set  forth  in  the  answer,  and  relieves  it  to  some  ex- 
tent at  least,  of  its  oigectionablo  character.  It  cannot  be 
said  that  the  works  are  constructed  in  tlie  manner  set  forth 
in  the  answer,  nor  in  a  manner  substantially  the  same,  so 
far  as  its  in  jurious  effects  upon  the  navigation  of  the  river 
are  concerned.  Upon  this  point  the  defendants  have  commit- 
ted no  violation  of  the  injunction. 

The  defendants  were  further  enjoined  from  extending 
their  piers  or  wharves  into  the  river  beyond  points  on  each 
side  thereof  which  may  be  reached  by  ferry  borts  of  suitable 
dimensions,  at  low  water. 

A  matcral  question  upon  this  part  of  the  case  is.  What  is 
a  ferry  boat  of  suitable  dimension  for  this  ferry,  and  what 
would  be  the  draft  of  water?  A  number  of  witnesses  on 
the  part  of  the  c<)mi)lainants,  some  of  them  men  of  experience 
as  ferry  men  and  pilots,  practically  skilled  in  the  manage- 
ment of  ferry  l)oats,  testify  that  the  draught  of  a  boat  of 
suitable  dimensions  for  this  ferry  will  not  exceed  three  feet 
They  vary  in  their  estimate  of  a  proper  draught,  from  two 
and  a  half  to  three  feet.  A  single  witness  on  the  part  of 
the  defendants,  (Selah  Hill,)  a  boat  builder,  has  expressed 
the  opinion  that  the  depth  of  water  required  for  a  boat 
which  would  i)e  convenient  for  this  ferry,  would  be  five  and 
a  half  to  six  feet.  The  weight  of  evidence  founded  on  the 
opinion  of  witnesses  is  very  decided  that  the  draught  of  a 
boat  of  suitable  dimensions  would  not  exceed  three  feet 
Yet  this  evidence  is  certainly  not  of  the  most  conclnsive  or 
satisfactory  character.  It  rests  mainly  on  specnlative  opinion 
Not  one  of  the  witnesses  alleges  that  he  has  ever  aeenft 
ferry  boat  of  that  draught  of  water,  or  that  he  has  otw  i 
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a  ferry  boat  of  any  flescription  in  operation  upon  a  ferry 
across  a  stream  of  the  width  of  ch mnel  and  rapidity  of  cur- 
rent of  ae  Passaic  river  at  the  plank  roacJ  ferry.  There  ie 
no  fern'  in  operation  across  the  Passaic  hetueen  Belleville 
and  th  ^  bay,  or  h  thin  the  flow  of  tide  water.  The  boats 
used  by  tne  witrisses  who  arc  ferrymen,  arc  used  in  deeper 
and  broader  sti earns,  and  have  a  greater  draught  of  water. 
Their  opinions  are  little  better  than  mere  theoretical  bj  ecu- 
lations.  Nor  should  it  be  lost  sight  of  that  the  defendants 
themselves  originally  provided  boots  for  this  ferry  drawing 
only  two  feet  of  water;  they  were  abanrjoned  as  utterly  in- 
adequate to  the  purpose,  and  a  iioat  drawing  from  four  and 
a  half  to  five  feet  of  water  was  procured.  At  the  time 
the  evidence  closed,  this  boat  had  not  commenced  running, 
and  it  was  not  then  known  whether  it  would  or  would  not 
prove  successful;  at  least  there  is  no  evidence  upon  this 
point.  In  considering  the  question  whether  this  is  a  boat  of 
suitable  dimensions,  some  wei^lit  must  be  attached  to  the 
fact  that  the  boat  has  been  procured  by  the  company  to  l)e 
run  upon  the  ferry  after  boats  of  a  b'ghter  draught  and  of  a 
different  construction  had  l)Oon  tried  and  abandoned.  It 
must  be  assumed  upon  this  investigation  that  the  company, 
in  so  doing,  acted  in  good  faith  for  tlie  interest  of  the  stock- 
holders, with  the  design  of  procuring  a  boat  of  suitable  di- 
mensions for  practicability,  and  not  with  the  sinister  pur- 
pose of  transcending  their  chartered  jwwers,  or  evading  the 
injanction  by  creating  a  fimcied  necessity  for  unduly  extend- 
ing their  piers  and  obstructing  the  free  navigation  of  the 
river.  When  the  evidence  in  this  cause  closed,  no  experi- 
ment had  been  made  of  the  efliciency  of  the  vessel  or  its  suit- 
ableness to  the  purposes  of  the  ferry.  The  experiment,  it 
may  be  presumed,  has  not  Ijeen  made ;  at  any  rate,  the  ques- 
tion is  eminently  a  practical  question,  one  that  can  be  satis- 
fkctorily  settled  only  by  practical  experience  aided  by  scien- 
tific skill.  By  these  means  it  is  a  question  suscepti'de  of 
ready  and  satisfactory  solution,  and  there  can  be  no  neces- 
aity  or  propriety  in  attempting  to  settle  it  upon  the  strength 
of  mere  apecalation  oi*  theoretical  opinions ;  nor  would  it  lie 
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safe  or  proper  to  visit  the  defendants  with  penal  inflictions, 
except  upon  tlie  clearest  and  most  satisfactory  evidence  that 
the  boats  which  they  have  procnred  are  unsuitable  for  the 
purposes  for  which  thoy  are  designed.  Without  designing 
to  express  any  opinion  whatever  upon  the  abstract  question 
what  would  be  the  draft  of  water  of  a  boat  of  suitable  dimen- 
sions for  this  ferry,  I  think  it  proper  to  assume  at  this  stage 
of  the  cause,  and  for  the  purpose  of  this  hearing,  that  the 
boat  of  the  company  drawing  four  and  a  half  to  live  feet,  is, 
in  accordance  with  the  chancellor's  opinion,  a  boat  of  suit- 
able dimensions  to  be  used  upon  this  ferry.  The  inquiry  re- 
mains, are  the  piers  or  wharves  of  the  company  extended 
into  the  river  beyond  ix)ints  on  either  side  which  may  bo 
reached  by  boats  drawing  five  feet  of  water  hy  measurement 
made  on  the  part  of  the  complainants  on  the  22d  of  Novem- 
ber last,  at  low  water,  as  the  witness  testifies  the  depth  of 
water  at  the  extremity  of  the  pier  on  the  west  side  of  the 
river  was  six  feet  four  inched  at  the  first  row  of  piles:  ten 
feet  from  the  extremity  of  the  pier,  the  depth  was  seven  feet 
six  inches;  at  the  second  row  of  piles,  twenty  feet  nearer 
shore,  the  depth  was  seven  feet  four  inches ;  at  the  third 
row  of  piles,  six  feet,  and  at  the  fourth  row,  seventy  feet 
from  the  extremity  of  the  pier,  the  depth  was  four  feet. 
These  measurements  are  on  the  north  side  of  the  pier;  the 
depths  of  water  on  the  south  side  arc  slightly  variant,  bnt 
not  so  as  to  materially  affect  the  result.  By  measurement^^ 
made  at  the  same  time,  it  appears  that  the  depth  of  water 
between  the  extremities  of  the  wings  about  sixty  feet  in  a 
straight  line  from  the  end  of  the  pier  toAvard  the  centre  of 
the  river  is  six  feet  eight  inches. 

By  measurements  made  on  the  part  of  the  defendants  on 
various  days  from  the  eighteenth  of  November  to  the  ninth 
of  December,  1851,  the  depth  of  water  immediately  in  fi-ont 
of  the  piers  on  the  west  side  of  the  river  varied  from  four 
feet  nine  inches  to  six  feet  one  inch ;  at  the  first  row  of 
piles,  ten  feet  from  the  extremity  of  the  pier,  the  depth 
varied  from  five  feet  to  seven  feet  three  inches ;  at  the 
second  row  of  piles,  thirty  feet  from  the  extremity  of  the 
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pier,  the  depth  varied  from  seven  feet  three  inches  to  seven 
feet  eight  inches;  at  the  third  row  of  piles,  fifty  feet  from 
the  extremity  of  the  pier,  the  depth  varied  from  four  feet 
eight  inches  to  six  feet,  and  at  the  fourth  row  of  piles, 
seventy  feet  from  the  extremity  of  the  pier,  the  depth  varied 
from  two  feet  one  inch  to  thi^ee  feet  ten  inches.  The  varia- 
tions in  these  measurements,  all  professing  to  be  made  at 
dead  low  water,  may  no  doubt  be  accounted  for,  in  a  great 
measure,  by  tlje  variations  in  the  tides.  It  appears,  by  the 
evidence  of  Aaron  M.  King,  the  book-keeper  of  the  company, 
by  whom  the  measurements  on  the  part  of  the  defendants 
were  principally  made,  that  at  two  of  his  measurements  tlie 
tides  were  lower  than  he  had  ever  seen  them  before,  and 
that  he  made  the  measurements  on  those  days  because  the 
tides  were  so  low.  These  measurements,  however,  while 
they  vary  as  to  tlie  depth  of  water  at  different  days  and  dif- 
ferent howrs  of  the  same  day,  all  concur  in  showing  tliat  the 
water  at  the  first  and  second  row  of  piles  is  deeper  than  at 
the  extremity  of  the  pier;  that  at  the  third  row  of  piles  it 
is  but  two  or  three  inches  less,  and  that  no  material  diminu- 
tion in  the  depth  of  water  is  shown  until  reaching  the  fourth 
row  of  piles,  a  distance  of  seventy  feet  from  the  extremity  of 
the  pier.  Tin's  shoaling  of  the  water  pix)bat)ly  occnre  gra- 
ilually  between  tite  third  and  fourth  row  of  piles,  that  is,  at 
the  distance  of  from  fifty  to  seventy  feet  from  the  extremity 
of  the  pier.  The  evidence  further  shows  that  the  depth  of 
water  from  thirty  to  fifty  feet  between  the  extremity  of  the 
pier  and  the  shore,  is  gi-cater  tlian  it  is  for  the  same  distance 
from  the  extremity  of  the  pier  to  the  centre  of  the  river. 
Upon  this  point  there  is  no  conflict  nor  contradiction  in  the 
testimony.     The  evidence  -upon  both  sides  concurs. 

We  have,  then,  the  fact  as  established  and  uncontradicted, 
that  the  depth  of  water  is  as  great  from  the  present  ex- 
tremity of  the  western  pier  to  ti  distance  of  fifty  feet  nearer 
«hore,  as  it  is  at  the  extremity  of  the  pier,  and  that  a  boat 
of  a  given  draught  of  water  may  reach  a  pier  or  float  at 
least  fifty  feet  nearer  the  shore,  with  as  great  facility  as  it 
does  at  the  present  termination  of  the  pier. 
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Admittino^  then  that  the  hoat  of  the  company  drawinpr  five 
feet  of  water  is  of  suitahic  dimensions,  it  is  ohvionia  that  il 
could  reach  a  i)ier  at  least  iift}*  feet  nearer  sliore  with  the 
same  facility  that  it  reaches  the  present  terminns  of  the  pier. 
This  extension  of  the  pier  is  the  more  remarkable  from  the 
fact  that  at  the  time  of  filing  the  answer  when  the  work  was 
projected  and  partly  ac(!omp!ished,  the  boats  procured  and 
designed  to  be  used  by  the  company,  drew  only  two  feet  of 
water.  With  boats  of  that  drauirht  there  would  seem  to  ho 
no  difficulty  in  approaching  much  nearer  the  shore  on  both 
sides  of  the  river;  in  t'lis  aspeit  of  the  case,  the  piers  seem 
to  have  been  constructed  without  the  least  refei-ence  to  the 
depth  of  water  necessary  for  the  draught  of  the  \x}€Lts.  I 
have  Imikcd  carefully  through  the  evidence  to  ascertain  what 
necessity  led  to  so  great  an  extension  of  the  piers,  but  with- 
out success.  It  cannot  have  arisen  fmm  the  necessity  of 
having  a  greater  depth  of  water  under  the  boat  to  render 
her  manageable,  for  the  evidence  clearly  shows  that  a  boat 
lying  fifty  feet  nearer  the  western  shore,  will  float  in  deeper 
water  than  in  her  berth  at  the  extremity  of  the  present  pier. 
Nor  can,  it  have  arisen  from  any  supposed  necessity  for 
shortening  the  ferry,  for  all  the  evidence  agiees  that  in  the 
tide-way  where  the  current  is  strong,  boats  driven  by  paddio 
wheels  are  more  manageable  in  a  long  ferry  than  in  a  short 
one.  The  answer  exi)licitly  states  that  the  design  of  the 
company  at  that  time  was  to  use  boats  driven  with  paddio 
wheels,  and  not  with  an  endless  chain.  And  although  the 
paddle  wheels  have  been  abandoned  and  an  endless  chain 
substituted,  there  is  no  allegation  or  pretence  in  the  cvi* 
dcnce  that  the  addition  of  fifty  to  one  hundred  feet  to  the 
length  of  the  ferry  would  prevent  or  impede  the  operations 
of  the  ferry  with  its  present  equipments. 

In  considering  the  evidence,  the  fact  has  not  been  lost 
sight  of  that  piers  with  the  swings,  as  finally  constnicted 
occupy  fifty  feet  less  of  the  il  annel  of  the  river  than  they  did 
upon  the  plan  set  forth  in  the  answer.  But,  notwithstand- 
ing this  change  of  plan,  I  find  nothing  in  the  evidence  to 
induce  the  belief  that  the  termination  of  the  floating  bridge 
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on  the  west  side  of  the  river,  ip  any  nearer  the  shore  tha?)  was 
indicated  by  the  original  plan;  all  the  evidence,  as  well  as 
the  line  of  argument  adopted  by  counsel,  warrant  the  con- 
clusion that  the  termination  of  the  western  pier  is  not  mate- 
rially different  from  what  it  was  at  the  time  of  the  measure- 
ments maJc  by  the  airents  of  both  parties  on  the  twenty- 
second  of  November,  1851. 

The  conclusion  is  unavoidable  that  the  order  and  injunc. 
tion  of  the  court  have  been  violate<J  in  this,  that  the  defend- 
ants have  not  refrained  from  extending  tlieir  piers  or 
wharves  into  the  river  beyond  points  on  each  side  thereof, 
which  may  be  reached  by  ferry  boats  of  the  company  of  suit- 
able dimensions,  at  low  water. 

1.  It  has  been  saivl  that  there  is  no  necessity  apparent 
from  the  evidence  why  the  piers  should  have  been  originally 
constructed  to  extend  into  the  river  so  far  beyond  the  limit 
indicated  by  the  order  and  injunction  of  the  court.  Evi- 
dence has  been  offered,  however,  as  facts,  though  not  opera- 
ting at  the  original  projection  and  construction  of  the  piei*8, 
to  justify  its  continuance  in  its  present  extent.  The  effect 
of  this  evidence  remains  to  he  considered. 

It  appears  that  as  the  plank  road  was  originally  con- 
structed, its  termini  on  both  sides  of  the  Passaic  river  were 
contiguous  or  very  near  the  termini  of  the  Morris  canal. 
That  on  the  west  side  of  the  river  the  terminus  was  south  of 
the  terminus  of  the  canal ;  while  on  the  east  side  of  the  river 
the  terminus  of  the  road  was  north  of  the  terminus  of  the 
canal ;  as  a  necessary  consequence,  the  track  of  the  ferry 
boats,  in  crossing  the  river,  intersected  the  track  of  the 
canal  boats,  so  that  the  boats  serionely  interfered  with  each 
other  in  their  transit,  and  the  canal  boats  were  further  ob- 
structed by  being  carried  by  the  ti<lcs  against  the  piles  of 
the  piers  of  the  road.  As  a  consequence  of  these  difficulties, 
the  plank  road  comf)any  were  compelled  or  induced,  at  the 
instance  of  the  canal  comf)any,  to  change  the  route  of  the 
canal  so  that  its  termini,  on  both  sides  of  the  river,. should 
be  south  of  the  termini  of  the  road  ;  this  change  was  effected 
by  carrying  the  canal  under  the  road  or  platform  of  the  pier 
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at  the  second  row  of  pilino;  from  its  western  extremity;  the 
platform  at  that  point  was  of  necesj^ity  raised  to  admit  the 
passage  of  the  canal.  It  is  further  shown,  in  evidence,  that 
as  the  work  is  now  constructed,  the  terminus  of  tlie  western 
pier  cannot  be  brou<»ht  nearer  the  shore.  1st.  Because,  in 
consequence  of  the  construction  of  the  canal,  the  float  can- 
not be  brou<?ht  nearer  the  shore;  and,  2d.  Because  the  ele- 
vation of  the  platform  over  the  canal  would  render  the 
descent  from  that  point  to  the  exti^mity  of  the  pier,  too 
steep  for  convenient  access  to  the  boat.  These  facts  arc 
proved  by  a  single  witness,  examined  on  the  twenty-second 
of  April,  after  the  case  had  been  set  down  for  argument. 
There  is,  however,  no  contradictory  evidence,  and  the  facts 
thus  stated  will  be  taken  as  satisfactorily  proven.  Assum- 
ing the  facts  as  fully  proved,  it  is  clear  that  tliey  had  no 
existence  and  were  not  within  the  contemplation  of  the  de- 
fendants when  the  work  was  originally  planned  or  con- 
structed, nor  when  the  application  for  an  attachment  was 
originally  made.  It  is  not  perceived  how,  in  any  aspect  of 
the  case,  they  can  justify  the  defendants  in  violating  the  in- 
junction, or  purge  the  contempt  when  actually  incurred. 
But  waving  this  preliminary  objection,  the  evidence  does  not 
show  any  satisfactory  reason  for  the  existence  of  the  state  of 
facts  which  creates  the  supposed  necessity  for  an  extension 
of  the  pier. 

It  does  not  appear  that  by  ju'opcr  precaution  on  the  jiart 
of  the  defendants  in  the  original  construction  of  the  road, 
the  whole  difficulty  might  not  readily  have  been  avoided, nor 
does  it  appear  but  that,  in  oflFecting  the  recent  alteration,  the 
course  of  the  canal  might  have  been  changed  and  carried 
under  the  road  at  a  point  more  remote  from  the  river,  and 
thus  the  whole  difficulty  have  been  effectually  relieveil.  In- 
deed, from  the  evidence,  it  appears  affirmatively  that  it  was 
a  mere  question  of  dollars  and  cents  of  expense  to  the  de- 
fendants whether  the  course  of  the  canal  should  have  been 
diverted  at  a  point  more  remote  from  the  river.  Under 
such  circumstances,  the  defendants  certainly  caDDot  rely 
upon  their  own  carelessness  or  mistake,  or  regard  to  mere 


J 
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economy  in  expenditure,  to  justify  a  violation  of  the  order 
and  injunction  of  the  court,  and  an  encroachment  upon  the 
waters  of  a  navigable  river. 

It  was  further  insisted,  on  the  part  of  the  defendants,  that 
at  the  point  of  the  river  where  the  ferry  is  located,  owinp:  to 
the  straightness  of  the  river  and  width  and  the  depth  of  the 
channel,  the  navigation  is  better  than  at  any  other  point 
between  Newark  and  the  bar  at  the  mouth  of  the  river,  and 
that  the  piers,  leaving  an  unobstructed  passage  of  three 
hundred  and  fifty  feet,  present  no  ol)s traction  or  injury 
whatever  to  navigation.  This  is  a  point  upon  which  the 
evidence  is  conflicting,  and  upon  which  this  court  is  not 
authorized  to  express  an  opinion.  It  is  not  an  open  ques. 
tion.  The  Chancellor's  opinion  is  the  only  test  by  which 
the  legality  of  the  defendants'  operations  are  now  to  be 
tested.  He  has  settled  that  the  works  of  the  defepdants  are 
not  to  be  projected  into  the  river  beyond  points  which  may 
be  reached  by  suitable  boats.  That  any  encroachment  upon 
the  river  beyond  either  of  these  points,  is  an  obstruction  to 
navigation  in  violation  of  the  charter,  and  a  contempt  of  the 
order  and  injunction  of  the  court. 

I  am  of  opinion  that  the  work  is  constructed  in  violation 
of  the  order  and  injunction  of  the  court,  find  that  no  fact  or 
circumstance  has  been  shown  which  can  justify  the  violation 
or  relieve  the  defendants  from  the  penalties  of  a  contempt. 
It  has  already  been  said  that  this  court  cannot,  with  the 
evidence  before  it,  with  nny  propriety,  settle  the  construc- 
tion or  necessary  draught  of  water  of  l)oats  of  suitable 
dimensions  to  be  used  on  the  ferry.  Consccpiently,  no  opin- 
ion can  be  formed  or  expressed  upon  the  extent  to  which  the 
piers  or  wharves  of  the  company  may,  under  tlie  opinion  of 
the  Chancellor,  be  extended  into  the  river.  There  are  other 
points,  affecting  the  question  at  issue  between  these  parties, 
in  regard  to  which  there  is  much  conflict  of  opinion  among 
the  witnesses,  and  upon  which  the  court,  upon  the  evidence 
before  it,  is  not  warranted  in  expressing  an  opinion.  These 
are :  the  depth  of  water  necessary  to  float  a  ferry  boat  of  a 
giyen  draught,  so  that  the  boat  shall  remain  entirely  manage- 
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aMc;  th*^  eflfect  of  tho  rnnninir  of  a  ferry  boat  and  of  the 
tides  and  curicnts  of  rho  river  in  <ieejK»ning  or  fillinjr  up  the 
channel  at  tho  ends  of  tho  piora.  These  are  questions  whi<h 
observation  and  prjutioal  experiment  alone  can  satisfactorily 
determine.  In  ordei-  that  the  defendants  may  be  fully  pro- 
tecu»d  in  the  enjovnierii  of  their  corporate  franchises,  and  tlie 
complainants  and  the  puhlic  secured  in  the  enjoyment  of  all 
their  rights  in  the  navijrable  waters  of  the  Passaic,  it  is 
necessary  that  ihese  (piestions  shouM  Ix?  e^Laniined  and  satis- 
factorily settled.  To  »rrnnt  an  attachment  aprainst  the  de- 
fendants and  hold  them  liaiile  to  the  penalties  of  a  contempt 
of  the  order  and  injunction  of  the  court  l)efore  their  ri«rhts 
under  that  order  are  clearly  and  definitely  settled,  c*an  lead 
to  no  beneficial  result  or  final  adjustment  of  the  difficulty. 
It  is  important,  therefore,  for  the  interests  of  all  parties, 
that  these  questions  bo  settled  before  proceedinpr  against  the 
defendants  for  the  penalties  of  a  contimipt.  and  to  this  end, 
I  am  of  opinion  that  it  should  be  referred  to  one  of  the 
masters  of  the  court,  or  to  other  suitable  pe?'son  or  persons, 
to  ascertain  an<l  report  to  this  court  the  d(»ptli  of  water 
necessary  to  float  boats  of  suitable  dimensions  to  be  used  at 
said  ferry;  the  distance  to  which  the  piers  on  each  side  of  the 
river  should  extend  into  the  river  for  the  proper  accommo- 
dation of  such  boats ;  the  necessity,  if  any  there  be,  for  the 
use  of  piliujrs  as  fcr.ders  for  boats  propelled  by  an  endless 
chain,  and  the  necet^sary  extent  of  such  fenders,  and  the 
manner  in  wliich  the  piers,  whaives  an-1  other  works  of  tho 
plank  road  company  siioubl  be  erected,  in  onler  to  conform 
to  the  ofiinion  of  the  Chancellor,  and  to  the  oi*der  and  in- 
junction of  the  courts 

It  was  objected  upon  the  arirument  that  no  order  of  re- 
ferrence,  for  the  purpose  contemplated,  can  now  l)e  made  by 
the  court;  that  sucii  order  should  have  been  made  by  the 
Chancellor  upcm  the  application,  and  ff  his  decision  was  not 
satisfactory,  redress  must  l)e  had  by  appeal.  No  authority 
was  cited  to  support  the  position,  and  I  know  of  no  principle 
u[K)n  which  it  can  be  sustained.  The  Chancellor  was  asked 
for  an  injunction  to  prevent  a  nuisanco  in  the  waters  of  * 
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navigable  river,  and  he  panted  it,  givinir,  at  the  same  tiir>9, 
his  opinion  most  clearly  as  to  tlie  extent  of  the  defendants' 
rights.  The  court  at  that  time  not  having  suHicient  infor- 
mation  to  <rive  more  specific  direetion  n^  to  the  manner  in 
which  the  works  of  the  rf)nipariy  slionlJ  i)e  constructed, 
necessarily  left  it  to  the  judirnient  of  the  conifiany,  su'iject 
to  the  provi.sions  of  their  charter,  and  the  directions  con- 
tained in  the  order  of  the  court.  The  Chancellor,  it  is  now 
apparent,  acted  with  ^reat  wisdom  in  not  attempting?  at  that 
8ta<rc  of  the  work  to  p^'we  specific  directions  resf^ectin^  its 
proper  execution,  or  even  referring  it  to  an  officer  of  the 
court  to  make  report  respecting  it. 

The  oi)erations  of  the  company  show  clearly  that  aside 
from  the  unavoidable  delay  incident  to  such  a  measure,  the 
step  would  have  proved  in  the  highest  degree  disastrous  to 
their  interests,  with  all  the  practical  and  scientific  skill  it 
may  be  presumed  they  have  brought  to  the  execution  of 
their  works ;  many  of  their  operations  have  been  mere  ex- 
periments, and  those  experiments  have  proved  failures. 
They  tried  horse  power,  but  abandoned  it  for  steam.  They 
tried  ferry  boats  with  two  feet  draught  of  water,  and  sup- 
plied their  place  with  boats  of  a  draught  of  five  feet.  They 
tried  boats  propelled  by  paddle  wheels,  but  have  adopted  an 
endless  chain  as  a  substitute.  They  drove  iixed  pilings  to 
the  very  ends  of  their  piers,  but  have  supplied  their  place» 
by  floating  platforms.  These  experiments,  we  presume, 
were  made  in  good  faith,  with  the  aid  of  all  the  lights  which 
experience  and  skill  could  furnish.  It  is  clear  that  any 
report  made  by  a  master,  and  any  conclusion  adopted  by  the 
court,  might  at  that  period  have  proved  equally  erroneous 
and  far  more  disastrous  to  the  interest  of  the  defendants. 
The  Chancellor  at  that  time  wisely  declined  to  interfere. 
But  no  such  difficulty  exists  at  present.  It  may  safely  be 
inferred  that  with  the  experience  of  the  company,  a  safe  and 
satisfactory  conclusion  upon  the  j.oints  in  question  tuay» 
without  difficulty,  be  arrived  at. 

It  is  farther  objected  that  it  is  to  be  inferred  from  the 
langwge  of  the  ox-der  that  the  Chancellor  did  not  design  to 
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ontoiTO  oboilionco  to  the  injunction  by  attachment,  nor  to 
abate  any  part  of  the  work  ai'tually  erected,  but  to  leave  the 
delcntlants  t»)  be  pnx'oeded  ajrainst  by  indictment  for  a  nni- 
pance  in  case  of  a  violation  of  their  charter  or  of  the  order  of 
the  court.  But  it  is  clear  that  the  injunction  would  l»c  a 
nujratory  and  idle  process  unless  the  court  lend  itfl  aid  to 
enforce  its  mandate.  Whether  the  court  will  hereafter  en- 
force obetlieme  to  its  mandate  and  a  compliance  with  its  di- 
rections s(»lely  by  ])rocess  for  contempt,  or  whether  it  will 
order  so  much  of  the  works  of  the  c(»nipany  as  are  erected  in 
violation  of  the  decree  and  injunction  of  the  court  to  Ihj 
abato<l,  is  unnecessary  now  to  inquire. 

It  is  clear  that  the  court  have  not  at  present  the  neces- 
sary information,  if  the  order  were  otherwise,  projwr  to 
enable  it  to  decide  how  far  the  works  of  the  company  have 
been  erected  in  violation  of  the  injunction,  nor,  consequently, 
how  far  they  ought  to  be  abated. 

I  do  therefore  respectfully  advise  his  honor,  the  chancel- 
lor, that  the  defendants  have  violated  the  order  and  injunc- 
tion of  the  court,  and  that  an  attachment  issue  a^i^inst  thcni 
for  contempt.  l>ut.  inasmuch  as  it  <loes  not  satisfactorily 
iippear  by  the  evidence  before  the  court  to  what  extent  the 
injunction  has  been  violated,  nor  how  far  the  works  of  the 
company  would  reciuire  to  be  altered  to  conform  to  the  or- 
der and  injunction  of  the  court,  1  do  further  respectfully  .id- 
vise  his  honor,  the  chancellor,  that  before  an  attachment  is- 
sue nirainst  the  defendants  for  contempt,  it  be  referred  to 
one  <»f  the  masters  (»f  the  court  or  other  suitable  person  or 
persons,  to  ascertain  and  report  to  the  court  with  all  conve- 
nient speed,  the  manner  in  M-hich  the  piers,  wharves,  and 
other  works  of  the  said  company  should  be  constructed  in 
order  to  conform  to  the  order  and  injunction  of  the  courts 
and  that  the  said  master  do  particularly  report  the  depth  of 
water  necessary  to  float  boats  of  suitable  dimensions  to  be 
used  at  such  ferry,  the  proper  construction  and  draught  of 
such  boats,  the  distance  to  which  the  piers  should  extend 
into  tho  river  upon  each  side  for  the  proper  accommodftlkm 
of  such  boats,  and  whether  wings  or  fenders  projeotia|^  k^ 
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yond  the  ends  of  the  piers  are  necessary  for  l)oats  propelled 
by  an  endless  chain,  and  the  proper  extent  of  such  wings. 
And  I  do  further  respectfully  advise  his  honor,  the  chancel- 
lor, that  the  application  for  an  order  to  abate  any  part  of 
the  works  of  the  defendants  ought  in  the  present  state  of  the 
cause  to  be  denied. 

REPORT  OP  MASTERS. 

In  pursuance  of  an  order  in  this  cause  made  by  the  chan- 
cellor, bearing  date  the  sixteenth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-two, 
whereby  it  was  referred  to  the  subsciibers,  as  masters  of 
said  court,  to  ascertain  and  report  the  manner  in  which  the 
piers,  wharves,  and  other  works  of  the  Newark  Plank  Road 
and  Ferry  Company  on  the  Passaic  river  should  be  con- 
structed in  order  to  conform  to  the  prior  order  and  injunc- 
tion of  the  said  court,  and  particularly  report  the  depth  of 
water  necessary  to  float  boats  of  suitable  dimensions  to  be 
used  at  said  ferry,  the  proper  construction  and  draught  of 
such  boats,  the  distance  to  which  the  piers  or  wharves  should 
extend  into  said  river  upon  each  side,  in  order  to  enable 
ferry  boats  of  suitable  dimensions  to  reach  the  same  at  low 
water,  and  whether  wings  or  fenders  beyond  the  ends  of  the 
piers  or  wharves  are  necessary  for  boats  propelled  by  an 
endless  chain,  and  if  the  same  are  necessary,  the  proper  ex- 
tent of  such  wings  or  fenders. 

We,  Joseph  P.  Bradley,  Ashbel  Welch  and  Aaron  Robert- 
son, do  hereby  certify  and  report  to  the  chancellor : 

That  we  have  visited  and  inspected  the  ferry  and  premises 
of  the  defendants  referred  to  in  the  said  order,  and  the  boat 
now  used  on  said  ferry,  and  have  witnessed  the  operation 
thereof,  and  have  also  taken  the  depositions  of  divers  wit- 
nesses produced  before  us  by  the  parties  upon  due  notice 
given,  and  also  of  witnesses  called  by  ourselves  at  our  own 
instance,  which  depositions  we  hereby  return  to  the  court 
with  this  our  report ;  and  the  counsel  for  the  complainants 
also  produced  before  us  the  pleadings  in  this  cause,  and  the 
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enforce  obedience  to  the  i-  ^.^  liorotofore  tnkon  il.oroiu: 
abate  any  part  of  the  w  . .,  ,„.,p  „f  ti,e  preniiso.^.  cxhil.it- 
defcndants  to  he  pi-r  ■  ^^  j,^^.  ^.,j^,  f^.,.,.^.^  .^,^^,  ^i^^  .ciiiidinirs 
pancc  in  case  of  o  ;,/./i!i}iry  low  water,  is  luMOtti  annexed 

the  court.     B»-  ,/,./('; en ce  in   tin's  onr  n-port.     And  wc 

nugatory  ar      ■   j J^^j  ,],,  report  tliat  flic  Iim-iv  l»ont  now  uhmI 
enforce  i* 
force  r* 
rcct' 
or 

<'\ 


.!,  (;(i  tliu  said   ferry  is  in  l(»n:r:b.  «*i'-rlity.«njc 

;'..;/./  scVLMilv  fe«*t  on  the  kcM-l :  in  wiijth.  tliiitv- 
.  ,1. .«  • 

,/,  u'eik,  tbiity  luet  bcain  nndcr  tiie  tinanU.  and 

'p,;//rer.  at  the  bottom;  and  in  depfli.  seven  feet  bc- 

/"'  'i,/;i. /i'*-     lf^*»"  bottom  is  Hat,  ancj  her  «lr:niirbt  wh««n 


'"A /f/i'«t  '^»  ^^i^^*  notliii<r  but  her  on.Lrinos.  lu)iU'r,  aijui- 

//.fin''  ' 

„j  fuel.  Arc,  on  lioard.)  id  two   feet  ami  six   inelios:  h^r 
pi"*'  * 
..^ju^r/it.  when  b>a«led  to  the  extent,  she  is  liable  to  bo  biadetl. 

;j,  tlu'Cii  feet  and  six  inchorf.     Her  section  at  the  water  lino, 

ir/ien  light,  being  about  seventeen  hundred  suporlleial  feet, 

and  increasing  as  she  settles,  it  would  recpiire  n(»arly  fifty 

tons  to  increase  her  drauirht  «nic  foot:  ami  fifty  tons  is  more 

than  equal  to  the  wtdght  of  ten  double-horse  teyms,  with 

wagons  loaded,  which  is  as  large  a  load  as  the  boat  can  well 

carry.     Thij*  boat  is  propelled  by  a   chain  fastened  on  eaih 

j»ier  or  wharf,  and  |assing  ihrongli   (In?  bnat   ami  an-imd 

drums  worked  by  steam  emiii.es.  with  two  of  wbieh  the  ln»at 

is  provided.  The  boat  is  held  \'nn\\  drill im:-  too  far  sideways 

by  two  atlditional  ehains  j^assing  through  jjulleys,  one  chain 

nnd(M-  each  guard. 

All  we  do  furthc  r  iT'j>ort  that  Ave  are  satisfied  from  the 
observations  and  fr'im  the  exjierience  of  the  said  company, 
attested  liy  the  evideneo  l^doie  us,  that  the  said  bijat.  in  its 
ecmstruetion,  draught,  and  a|)paiatus,  is  the  most  u>eful  and 
convenient  I>oat  that  can  be  worked  on  the  said  ferry. 

And  we  ilo  aeordingly  ascertain  and  r(  |)CMt  that  the  said 
boat,  so  above  described,  is  a  In)at  of  suitable  dinn^nsions 
and  (d*  proj»er  construction  and  draught  to  be  used  at  the 
said  ferry. 

And  we  do  further  certify  and  report  that  in  our  opinion 
in  view  of  the  depressions  of  the  tide  to  which  the  Passaic 
river  is  subject,  and  of  the  commotions  caused  hy  reaadlB 
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'gating  the  same,  five  feet  of  water,  at  ordinary  low  tide> 

.cessarj  to  float  a  boat  of  such  anitable  dimansioos  m 

^loresaid,  in  order  to  give  to  the  said  company  the  fair  ism 

of  the  said  ferry,  and  that  such  depth  is  sufficient  for  that 

purpose. 

And  we  do  further  certify  and  report  that  to  enable  ferry 
boats  of  suitable  dimensions,  as  aforesaid,  to  reach  the  pites, 
wharves,  or  floating  bridges  of  said  ferry,  (such  boats  having 
a  projection  at  each  end  of  five  feet  on  deck,  beyond  the 
bottom  thereof,)  the  said  piers,  wharves,  or  floating  bridges 
should  extend  into  said  river,  upon  each  side  of  said  river, 
to  within  five  feet  of  the  point  nearest  to  the  shore,  at  which 
the  water  is  five  feet  deep  at  ordinary  low  water;  and  that, 
to  this  end,  tho  pier,  wharf,  or  floating  bridge  on  the  east 
side  of  said  river  should  extend  into  said  river,  as  it  now  is 
seventy-seven  feet  from  the  shore,  and  row  of  piles  there 
situated,  the  positif^n  of  the  line  of  the  shore  being  desig- 
nated on  the  map  hereunto  annexed,  by  a  large  dot,  marked 
A,  and  the  position  of  the  said  point  to  which  said  pier, 
wharf,  or  floating  bridge  should  extend,  being  designated  by 
the  dotted  lines,  marked  B.  And  the  pier,  wharf,  or  float- 
ing bridge  on  the  west  side  of  said  river  should  extend  into 
said  river,  as  it  is  now  is,  seventy-two  feet  from  the  shore, 
or  sixty- four  feet  from  the  first  row  of  piles  now  standing 
below  high  water  mark  ;  the  position  of  the  line  of  the  shore 
being  designated  on  the  said  map  by  a  large  dot  marked  C, 
and  the  position  of  the  said  point  to  which  said  pier,  wharf^ 
or  floating  bridge  should  extend,  being  designated  by  the 
dotted  line  marked  D. 

And  we  do  further  certify  and  report  that,  in  our  opiniony 
wings  or  fenders,  beyond  the  ends  of  the  piers,  wharves,  or 
floating  bridges,  are  necessary  for  a  boat  propelled  by  a  chain 
in  the  manner  above  described,  or,  as  it  is  expressed, "  by  an 
endless  chain,"  and  that  the  proper  extent  of  subh  wings  or 
fenders,  for  the  said  ferry,  and  with  a  boatof  the  dimensions 
aforesaid,  is  eighty  feet  in  lengtli  from  the  ends  of  the  pi^rs, 
wharves,  or  jSoating  bridges,  as  hereii»l)efojre  fl^ ;  extend* 
ing  out  towards  the  centre  of  the  rivdr  on  eaeh  side  of  the 
49 
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boat,  (when  in  her  berth,)  so  that  the  outward  eniis  of  said 
wings  may  be  about  seTenty-fire  feet  apart ;  and  have  suit- 
able inclinations  for  guiding  the  boat  in  entering,  and  suffi- 
cient length  with  parallel  sides  to  hold  the  boat  steady  whea 
at  the  wharf  or  floating  bridge,  and  that  the  said  wings  and 
the  said  piers,  wharves,  or  bridges  should  be  planked  down 
to  the  leyel  of  low  water. 

And  we  do  further  certify  that  the  piers,  wharves,  and 
woils  of  the  said  company  in  said  river  should  be  construct- 
ed in  the  manner  above  specified  in  order  to  conform  to  the 
former  order  and  injunction  of  the  court  in  this  cause  above 
mentioned. 

All  which  is  respectfully  submitted.  Dated  Newark,  Feb- 
ruary 14th,  1853. 

Joseph  P.  Bradlet, 
AsHBEL  Welch, 
Aaron  Robertson. 

EXCEPTIONS  to  MASTBaS'  REPORT. 

Exceptions  taken  by  the  Newark  Plank  Road  and  Ferry 
Company  and  each  and  every  the  defendants  in  the  above 
stated  suit,  to  the  report  of  Joseph  P.  Bradley,  Ashbel 
Welch,  and  Aaron  Robertson,  made  in  this  cause  and  dated 
February  the  14th,  A.  D.  1853. 

First  Exception.  For  that  it  appears  by  the  bill  of  com- 
plaint filed  in  this  cause,  and  by  the  decree  of  the  chancel- 
lor made  thereon,  and  by  the  said  report,  that  the  said  re- 
port relates  to  matters  about  which  by  the  said  bill  no  re- 
port is  prayed,  and  about  which  the  said  decree  is  silent. 

Stccnd  Exception.  That  the  said  report  relates  to  matters 
about  which  the  defendants  were  entitled  to  the  benefit  of 
their  own  answer,  and  the  said  report  was  made  without  the 
defendants  having  any  opportunity  first  to  make  their  answer 
in  relation  thereto. 

Third  Exception.  For  that  it  appears  by  the  order  pee- 
ring the  maUers  tlierein  stated  to  the  said  Joseph  P.  Bnl- 
lejr,  Ashbel  Welch,  and  Aaron  Robertson,  that  the  boat,  hi 
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relation  to  the  use  of  which  their  inquiries  were  thereby  di* 
rected,  was  a  boat  propelled,  as  it  is  expressed,  by  an  end- 
leas  chain ;  and  it  appears  by  the  depositions,  exhibits,  and 
proofs  in  the  said  report  referred  to,  that  such  a  boat  cannot 
be  used  without  floats  being  fixed  and  adjusted  under  a 
movable  bridge  at  the  end  of  each  pier,  which  may  rise  and 
fell  with  the  tide,  and  so  the  said  bridge  be  mad2  to  accom- 
modate itself  with  the  elevation  and  depression  of  the  said 
ferry  boats,  and  the  said  Joseph  P.  Bradley,  Ashbel  Welch, 
and  Aaron  Robertson  have  in  their  report  made  no  provi- 
sion whatever  for  the  use  of  such  floats,  and  no  allowance  of 
water  therefore,  and  made  no  report  in  relation  thereto. 

Fourth  Exception.  For  that  the  order  referring  the  mat- 
ter to  the  said  Joseph  P.  Bradley,  Ashbel  Welch,  and  Aaron 
Robertson,  directed  therein  to  report  how  far  the  said  piers 
should  extend  to  enable  boats  of  suitable  dimensions  to  reach 
the  same  at  low  water,  and  it  appears  by  the  depositions, 
exhibits,  and  proofs  referred  to  in  said  report,  that  the  water 
sometimes  fell  so  low,  that  the  boats,  in  said  report  approved 
would  be  aground  and  unable  to  be  used. 

Fifth  Exception.  For  that  while  the  said  report  states  that 
the  waters  in  said  river  are  subject  to  commotion  caused  by 
vessels  (other  than  the  ferry  boat)  navigating  the  same, 
wliidi  affect  the  said  ferry  boats  and  render  more  water  ne- 
cessary than  would  otherwise  be  requisite,  the  depositions, 
exhibits,  and  proofs  show  that  at  the  points  fixed  by  the  said 
report  as  the  extreme  limit  of  said  piers,  the  ferry  boats 
would  be  so  affected  by  the  said  commotions  that  the  said 
boats  would  be  much  incommoded  and  injured  thereby. 

Sixth  Exception.  For  that  the  order  of  this  court,  dated 
November  the  16th,  A.  D.  1852,  referred  to  in  said  report, 
refers  the  matters  therein  contained,  to  Joseph  P.  Bradley, 
Ashbel  Welch,  and  Aaron  Robertson,  as  masters  of  tlus 
court,  the  said  Ashbel  Welch  and  Aaron  Robertson  being  by 
the  same  order  appointed  for  this  purpose  to  the  office^of 
masters  of  this  court,  with  all  the  powers  and  authority  of 
the  masters  of  this  court,  and  that  the  laws  of  the  state  of 
New  Jersey  and  the  rules  of  this  court  require,  and  the  said 
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order  contemplated,  that  the  said  Welch  and  Robertson,  be- 
fore entering  upon  any  of  the  duties  of  a  master  or  examhi6t 
of  this  court,  should  take  certain  oaths  by  the  said  laws  dirf 
rules  made  requisite  and  essential  to  be  first  taken;  imd 
that  neither  the  said  Welch  nor  the  said  Robertson  had  at 
any  time  before  nor  since  the  said  appointment  taken  any  xif 
such  oaths,  and  were  consequently  unauthorized  and  not 
empowered  to  discharge  any  of  the  duties  of  masters  of  fUt 
court,  and  had  no  authority  to  make  any  report  to  this  court 
under  the  directions  of  said  order. 

Seventh  Exception.  For  that  it  appears  as  well  by  the  in- 
spection of  the  depositions  in  the  said  report  referred  to,  as 
by  the  statement  of  the  said  report,  that  the  said  Joseph  P. 
Bradley,  Ashbel  Welch,  and  Aaron  Robertson,  pretended  to 
act  as  masters  of  tliis  court,  and,  as  such, -to  take  depositions 
and  evidence,  on  which  the  said  report  states  that  the  said 
report  is  founded,  and  did  together  pretend  as  masters  of 
this  court  to  administer  the  oaths  to  witnesses,  and  together 
to  sign  the  jurat  to  said  depositions,  and  yet  neither  the  said 
Welch  nor  the  said  Robertson  had  at  any  time,  as  masters  of 
this  court,  the  right  to  administer  an  oath  or  take  a  deposi- 
tion. 

Eighth  Exception.  For  that  the  said  order  of  the  16tli  of 
November,  A.  D.  1852,  refers  the  matter  therein  stated  to 
the  said  Joseph  P.  Bradley,  Ashbel  Welch,  and  Aaron  TMh 
ertson,  as  masters  of  this  court,  as  is  truly  stated  in  said  re- 
port, and  it  is  only  as  such  masters  duly  qualified  aeeordllig 
to  law  by  virtue  of  their  ofiice,  that  uiider  the  said  order  Ifce 
said  Joseph  P.  Bradley,  Ashbel  Welch,  and  Aaron  Robert- 
son were  authorized  to  make  an  investigation,  or  that  tkmr 
report  can  be  received  by  this  honorable  court,  and  jet  nOt 
only  were  the  said  Welch  and  Robertson  never  qualified  to 
act  as  masters,  but  although  the  said  order  declares  that  l^ey 
were  appointed  for  that  express  purpose,  neither  they,  nor 
the  said  Joseph  P.  Bradley  Eaake  their  l-eport  as  masters  ^• 
this  tx)urt. 

'Mftth  Exception.  For  that  the  said  report  is  in  dtlwrre*' 
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.  erroneous,  and  is  contrary  to  law  and  evidence,  and 
baa  wwxy  errors  and  inaccuracies  therein. 

In  all  which  respects  the  said  exceptants  do  except  to  the 
S(ud  masters'  report,  and  respectfully  appeal  therefrom  to 
tlie  judgment  of  this  honorable  court. 

David  A.  Hayes, 
Sol.  and  of  Counsel  with  Defendants. 

On  motion  to  set  aside  the  report  of  Joseph  P.  Bradley^ 
Ashbel  Welch,  and  Aaron  Robertson,  Esq'rs. 

O&fiEN,  C.  J.  The  first  and  second  exceptions  are  that  the 
report  relates  to  matters  not  within  the  relief  prayed  by  the 
bill  and  granted  by  the  decree ;  and  in  relation  to  which  the 
defex^ants  have  had  no  opportunity  to  answer. 

It  is  not  alleged  that  the  report  relates  to  matters  sot 
submitted  to  the  Masters  for  their. examination,  Qor  that 
4ey  have  in  any  wise  exceeded  the  powers  conferred  upon 
them  by  the  order  of  this  court.  The  report,  as  to  its  sub- 
ject matter,  is  strictly  in  accordance  witii  the  order  of  re- 
C^rence. 

If  there  be  anything  in  the  exceptions,  the  objections 
should  have  been  urged  against  the  order,  rather  than  the 
report.  If  the  order  is  proper,  the  exceptions  are  ground- 
less. 

But  aside  from  this  preliminary  objection,  the  exceptions 
cannot  prevail,  because  the  matters  contained  in  the  report 
are  strictly  within  the  scope  of  the  bill  and  decree.  The 
bill  seeks  to  enjoin  a  work  which  the  defendants  were 
engaged  in  constructing,  upon  the  ground  that  it  would 
create  a  nuisance  in  the  navigable  waters  of  the  Passaic 
river.  The  prayer  of  the  bill  is  that  the  defendants  may  be 
restrained. 

1.  From  constructing  their  work  lipon  the  pla::  adopted 
by  them. 

2.  Prom  constructing  any  piers  or  other  works  ii.  or  upon 
,tke  PaiBsaic,  whereby  the  free  navigation  of  the  river  may  be 
J?i-any  wi^  ob?tru(;ted. 
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3.  FroDi  erecting  any  piers  or  other  works  in  or  upw  fte 
Passaic,  other  than  such  as  are  authorized  by  the  charter  of 
the  Newark  Plank  Road  and  Perry  Company.    And, 

4.  That  the  nuisance  and  obstruction  already  created  by 
the  defendants,  by  driving  piles  in  the  river  for  the  erection 
of  a  pier,  may  be  abated. 

The  bill  denies  the  right  of  the  defendants  to  erect  piers 
in  the  Passaic  upon  the  plan  proposed,  or 'any  piers  what- 
ever, alleging  that  any  pier  erected  in  the  navigable  waters 
of  the  river  will  create  a  nuisance. 

The  defendants,  by  their  answer,  admit  that  they  are 
engaged  in  constructing  the  work  complained  of.  They  set 
forth  specifically  the  plan  upon  which  the  work  is  proposed 
to  be  constructed,  and  the  distance  which  the  piers  will 
extend  into  the  river ;  and  allege  that  it  will  create  no  nui- 
sance or  obstruction  to  navigation.  They  claim  the  right, 
under  thjir  charter,  to  erect  piers  in  the  river,  and  insist 
that  they  may  lawfully  do  so  to  the  full  extent  proposed  in 
their  plan. 

Upon  these  pleadings  the  Chancellor  declared  his  opinion 
to  be  that  the  defendants  have  the  right  under  their  charter 
to  construct  piers  in  the  river  to  such  point  on  each  side 
thereof,  and  to  such  extent  only,  as  to  enable  ferry  boats  of 
suitable  dimensions  to  reach  such  piers  at  low  water;  but 
that  it  was  not  necessary  or  lawful  that  piers  or  other  works 
should  be  extended  into  the  river  as  far  as  was  proposed  by 
the  plan  of  the  defendants.  An  injunction  was  accordingly 
issiiocl. 

I:  was  subsequencly  decreed  by  this  court  that  the  defend- 
ants, in  the  prosecution  of  their  work,  had  extended  their 
piers  into  the  river  further  than  was  authorized  by  their 
cliarter,  in  violation  of  the  injunction  of  the  Chancellor.  To 
determine  satisfactorily  the  point  to  which  the  piers  may  be 
extended  into  the  river  by  the  defendants  under  their  (jiarter, 
and  in  conformity  with  the  opinion  of  the  Chancellor,  was 
the  object- of  the  reference.  AH  the  matters  contained  in 
the  order  of  reCeronce  and  in  the  report,  are  invoWed  in  Mn 
one  inq'iiry,  or  aie  auxiliary  to  it.     The  Inquiry  is  ditBtHf 
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within  the  scope  and  prajer  of  the  bill,  and  within  the  umae 
made  bj  the  pleadings,  whether  the  defendants  maj  lawfUly 
erect  piers  in  the  Passaic  river,  and  if  jea,  to  what  ezt6Bt» 
are  the  issues  made  hj  the  bill  and  answer. 

The  third,  fourth  and  fifth  exceptions  relate  to  errors  and 
inaccuracies  in  the  subject  matter  of  the  report  On  a  care- 
ful examination  of  the  report  and  of  the  evidence,  I  find  no 
such  eirors  as  are  alleged.  The  masters  have  furnished  the 
information  sought  by  the  order  of  the  court,  and  their 
views  are  fully  sustained  by  the  evidence. 

The  fourth  exception  is,  that  it  appears  by  the  report  that 
in  extraordinarily  low  tides,  which  may  occur  at  long  inter- 
vals, there  will  not  be  sufficient  water  at  the  points  designa- 
ted for  the  termination  of  the  piers,  to  float  a  boat  of  suit- 
able dimensions  to  be  used  at  the  ferry.  The  same  observa- 
tion may  be  applied  with  truth  to  a  great  mtgority  of  ferries 
located  upon  tide  waters.  It  is  to  the  regular  and  ordinary, 
and  not  to  the  occasional  and  extraordinary  flow  and  ebb  gf 
tide,  that  the  opinion  of  the  Chancellor  manifestly  refers. 
To  affirm  that  there  must  be  sufficient  depth  of  water  for  the 
ordinary  use  of  the  ferry  at  the  lowest  neap  tide,  acted  upon 
l)y  winds  of  extraordinary  violence,  would  be  equivalent  to 
affirming  that  the  ferry  could  have  no  existeuce.  T|ie 
masters  have  taken  the  only  proper  and  ju^t  view  of  tiie 
question. 

The  sixth  exception  is,  that  two  of  the  persons  by  whom 
the  report  is  made  were  not  sworn  as  masters,  as  required 
T)y  law  and  by  the  rule  of  this  court,  and  had  therefore  no 
authority  to  make  a  report. 

By  the  order  of  reference  it  is  "  Referred  to  Joseph  P. 
Bradley,  Esq.,  one  of  the  masters  of  this  court,  and  to  Ashbel 
Welch  and  Aaron  Robertson,  Esqrs..  who  are  hereby  and 
for  this  purpose  appointed  masters  of  this  court,  with  all 
the  power  and  authority  of  masters  of  this  court,"  to  ascer- 
tain and  report,  for  the  information  of  the  court,  certain 
matters  of  fact  therein  specified. 

'  Masters  in  Chancery  are  not  within  the  provisions  of  tlie 
statute  requiring  certain  officers  appointed  under  the  attfto* 
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rity  of  the  state  to  take  an  oath  of  office.  The  obligatioQ 
iMpon  miastefs  to  be  sirorn,  is  ittposed  by  the  rule  of  the 
ootrt  of  cbwcery.  ¥he  master  may  be  sworn  before  tfe 
derit  of  the  oonrt,  an  officer  not  anliiorized  by  the  sttftate  fo 
administer  oaths.  The  form  of  official  oath  taken  by  the 
nasler,  taries  in  its  terms  frOin  that  prescribed  by  the 
statute.  The  failure  to  take  the  oath,  therefore,  is  a  Tiola- 
tfon,  not  of  the  statute,  but  of  the  rule  of  court. 

It  may  well  be  doubted  whetl\er  the  failure  to  take  the 
oaih,  in  the  present  instance,  is  a  violation  of  the  rule.  The 
individuals  named  were  designated  as  masters  for  a  special 
purpose,  viz :  to  ascertain  and  report  certain  matters  of  fact 
submitted  to  them  in  this  case.  They  were  not  regular  or 
pemunent  officers  of  the  court.  Upon  the  performaaoe  of 
a  special  duty  their  functions  ceased.  They  had  no  pow^  to 
take  acknowledgment  of  deeds,  to  administer  oaths,  iinleaB 
in  ti&is  case,  or  to  perform  any  of  the  duties  of  maatars  in 
elHkncery,  except  the  special  service  delegated.  They  could  Ml 
with  propriety,  have  taken  the  oath  prescribed  by  tbe  niitf 
to  **  perform  all  the  duties  of  the  office  of  master  in  chancery.'' 
I^ey  were  not  masters  in  chancery,  in  the  ordinaiy  $mi 
strict  sense  of  the  term.  And  the  true  inquiry  would  mem 
to  be,  whether  a  master  may  legitimately  be  appointed  for  a 
special  purpose ;  and  if  not,  then  whether  a  reference  may 
l»e  made  to  persons,  not  masters,  to  ascertain  and  report,  in 
coiyunction  with  a  master,  matters  of  fact  for  the  infonna* 
tion  of  the  court. 

It  is  unnecessary,  for  the  purposes  of  this  case,  to  decide 
these  questions  ;  for,  admitting  the  irregularities  to  exist  to 
its  utmost  extent,  it  can  afford  no  ground  for  setting  aside 
this  report.  The  object  of  the  reference  was  not  to  obtain 
a  judicial  decision  of  any  question,  but  merely  to  inform  the 
conscience  of  the  court,  upon  certain  questions  of  fact. 
These  questions  had  been  submitted  to  the  determination  of 
the  court,  upon  evidence  taken  in  the  cause.  The  court 
might  regularly  have  decided  the  case  upon  that  evidence. 
But  the  questions  being  of  a  nature  which  rendered  aper- 
Biinal  examination  of  the  premises,  by  persons  possessed  of 
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practical  and  scientific  skill,  highly  desirable,  if  not  abso- 
Uitely  necessary,  they  w^re  referred  to  persons  possessing 
siieb  qnalifications,  for  their  examination  and  report.  It 
#a8  Believed  that  their  investigations  would  lead  to  a  monf 
satisfactory  result  than  either  the  direct  and  immediate- 
action  of  the  court,  an  examination  and  report  by  a  master, 
or  a  trial  by  jury. 

In  regard  to  verdicts  of  juries  upon  disputed  questions  of 
fiwt,  the  rule  in  equity  is  well  settled.  The  judge  who 
directs  the  issue  may  act  upon  it^  determine  against  it,  or 
direct  a  new  trial  at  his  discretion.  He  may  disregard  the- 
misdirection  of  the  judge,  and  the  erroneous  admission  or 
rejection  of  evidence  upon  the  trial,  and  may,  notwithstand- 
ing the  most  apparent  irregularities  of  this  kind,  refuse  a 
new  trial,  provided  he  is  satisfied,  from  the  evidence  as  it 
exists,  and  from  tlie  record  in  equity,  that  the  means  of 
forming  a  correct  judgment  are  before  Wvti^  HMaek  on 
Ev.  of  Sue.,  56.     1  Greenes  Chan.f  512.  and  cases  cited* 

This  principle  is  properly  applicable  to  the  prese&t  in- 
qikiry.  The  object  of  the  reference  has  been  fully  attained. 
i;he  facts  in  question  have  been  investigated  and  ascertained, 
to  the  satisfaction  of  the  court,  after  careful  inqniry  and  per- 
sonal examination,  by  individuals  eminently  qualified  for  the 
service,  who  were  selected  and  appointed  with  the  approba- 
tion of  both  parties.  Under  these  circumstances,  if  the 
report  should  be  set  aside  for  illegalities  or  informalities, 
there  would  be  no  propriety  in  a  new  reference,  or  further 
investigation  of  the  facts.  The  court  being  satisfied,  its  de- 
cision must  be  in  accordance  with  the  result  of  the  investi- 
gation already  made.  The  objection  affects  neither  the 
merits  of  the  inquiry,  nor  the  propriety  of  the  result. 

These  considerations  apply  with  equal  force  to  the  seventh 
and  eighth  exceptions. 

I  do,  therefore,  respectfully  advise  his  Honor  the  Chan- 
cellor, that  the  exceptions  be  overruled. 

Dated  January  20th,  1854. 

From  that  pai-t  of  the  decree  overruling  thfe  excj^ptions  to 
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the  masters'  report  and  confirming  and  making  it  abM>lite; 
aind  that  orders  the  attachment  to  issne  against  the  defend- 
ants, and  that  orders  the  wharves,  Ac,  abated,  aad  that 
orders  the  defendant  to  pay  the  complainants'  costs  and 
charges ;  the  defendants  appeal  to  this  court 

Mr.  Frelinghuysen  for  appellants. 

Mr.  Whitehead  for  respondents. 

The  opinion  of  the  court  of  appeals  was  delivered  hj 

Elmer,  J.  The  bill  in  this  case  was  filed  June  1 8th,  1851, 
and  thereupon  an  order  was  made  that  the  defendants  show 
canse  why  an  injunction  should  not  issue,  and  that  in  the 
meantime  they  refrain  from  prosecuting  the  contemplated 
work.  The  defendants  put  in  their  answer,  and  affidavits 
were  read  on  both  sides.  On  the  seventeenth  day  of  July, 
the  Chancellor  having  lieard  the  parties,  ordered  an  injanc- 
tion.  Subsequently,  an  application  was  made  for  an  attach- 
ment and  for  an  order  of  reference  to  a  master.  Upon  the 
tearing  of  these  applications,  November  16th,  1852,  it  was 
a^udged  that  the  defendants  had  violated  the  order  and  in- 
junction of  the  court,  and  that  an  attachment  should  issme 
against  them  for  a  contempt;  but  inasmuch  as  it  did  not 
satisfactorily  appear  by  the  evidence  before  the  court,  te 
what  extent  the  injunction  had  been  violated,  nor  how  fitf 
the  works  of  the  company  would  require  to  be  altered^  to 
conform  to  the  order  and  injunction,  it  was  ordered  that  it 
be  referred  to  a  master  of  the  court,  and  to  two  other  per- 
sons, specially  appointed  for  that  purpose,  to  ascertain  and 
report  to  the  court  the  manner  in  which  the  works  of  the 
company  should  be  constructed,  and  other  matters  connected 
with  such  construction.  The  masters  made  their  report 
February  14th,  1853,  to  which  exceptions  were  put  inland 
the  case  being  heard,  a  decree  was  made  February  9th»  1854, 
confirming  the  report  of  the  masters,  and  that  the  attaolh 
2nent  before  ordered,  be  issued,  and  that  so  much  of  the  pien» 
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wharres,  floating  bridges,  and  works  of  the  companjy  ad  in 
the  report  and  decree  were  mentioned,  and  stated  to  hayo 
been  erected  contrary  to  and  in  violation  of  the  aforesaid 
order  and  injunction,  be  abated. 

From  these  three  several  orders  or  decrees,  the  defendants 
took  separate  appeals,  Maj  15, 1854;  and  the  first  question  to 
be  settled  bj  this  court  is,  whether  the  appeals  from  the  two 
first  orders  have  been  taken  in  time.  This  depends  upon 
the  question  whether  either  of  them  was  a  final  decree,  with- 
in the  meaning  of  the  act,  which  requires  that  all  appeals, 
except  from  final  decrees,  shall  be  made  within  fortj  days 
after  the  order  or  decree  appealed  from.    R.  S.  921,  §  80. 

Neither  of  those  decrees  disposed  of  the  whole  merits  of 
the  case,  but  loft  important  questions  for  further  examina- 
tion and  the  future  judgment  'of  the  court.  They  were, 
therefore,  not  final  decrees.  Mills  r.  Hoag.  7  Paige  18 ; 
2  Dan.  Ck,  P.  1199,  notes  and  cases  there  referred  to.  The 
appeals  not  having  been  made  within  forty  days,  must  there- 
fore be  dismissed  with  costs. 

It  is,  however,  manifest  that  the  appeal  on  the  final  de- 
cree, made  February  9th,  1854,  really  involves  the  merits  of 
the  whole  case  ;  and  this  was  not  disputed  by  the  counsel  of 
the  respondents.  The  first  question,  then,  which  arises  is, 
whether  the  preliminary  decree,  made  November  16th,  1852, 
was  correct.  It  is  objected  that  it  is  erroneous,  upon  the 
grounds  that  it  was  essential  to  the  jurisdiction  of  the  court ; 
that  the  works  contemplated  by  the  company  and  complained 
of,  would  be  a  nuisance ;  and  that  the  Chancellor  did  not 
decide  this  question,  but  simply  decided  that  the  company 
was  not  authorized  by  their  charter  to  construct  their  works 
upon  the  contemplated  plan;  and  that  his  construction  of 
the  charter  was  wrong. 

Without  deeming  it  necessary  to  examine  the  cases  cited 

in  reference  to  the  jurisdiction  of  the  court,  and  admitting, 

for  the  purposes  of  this  cause,  that  the  counsel  of  the  appel- 

*  lants  are  right,  and  the  sole  ground  upon  which  the  court 

'  could  interfere  was,  that  the  contemplated  plan  would  create 

a  nuisance;  I  am  of  opinion  that  ihe  decree  does  rirlaally 
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decide  this  quesUon^and  decides  it  correctly.  The  charter 
aHthori^s  the  compftnj  to  drive  piles  and  erect  certaw 
works  in  the  Passaic  riyer,  necessary  for  their  road  aii(l 
ferry,  provided  that  the  free  and  uninterrupted  nayigaiioji 
of  vessels  in  said  river,  was  not  thereby  prevented  by  any 
.l)ridi;e  or  other  obstraction  in  said  river,  in  any  mayuDAr 
whatever.  On  the  part  of  the  complainants  it  was  urgjad 
thftt  this  proviso  prohibited  any  bridge  or  other  obstructien 
in r the  river,  and  that  the  company  could  not  erect  any  works 
within  the  banks  of  the  river.  The  Chancellor  held  that 
this  position  was  not  correct,  and  that  the  proviso  assume 
that  the  works  authorized  would  be  an  obstruction  to  Ibe 
river,  but  provides  that  no  such  obstructlcm  should  be  erected 
as  would  prevent  the  free  and  uninterrupted  navigation  Qf 
the  river.  He  further  held,  that  the  true  constnK^on  ^( 
the  act  is,  that  the  company  are  authorized  by  it  to  buiU 
their  wharves  and  piers  in  the  river  to  such  extent  only  tiurt 
a  f(^ry  boat  of  suitable  dimensions  may  reach  such  whamns 
or  piers,  as  may  be  necessary  for  safely  receiving  their  ferry 
boat.and  holding  it  at  the  ends  of  the  piers,  for  the  safe  and 
coAvenient  entering  upon  and  leaving  said  boat  And  being 
of  opinion  that  the  plan  of  the  company  extended  into  the 
river,  to  the  obstruction  of  the  navigation  of  vessels  therein, 
bcjjrond  what  was  necessary  for  the  purposes  aforesaid,  and 
beyond  what  was  contemplated  by  the  act  of  incorporation, 
he  ordered  an  injunction  accordingly. 

If  the  contemplated  plan  would  occasion  an  obstruction  to 
the  navigation  of  the  river  beyond  what  the  charter  author- 
ized, as  he  expressly  decided,  the  works  would  be  a  nuisance. 
Every  wharf,  pier,  or  bridge,  is  not  necessarily  a  nuisance, 
because  instead  of  injuring,  it  might  in  some  cases  benefit 
the  navigation ;  but  every  erection  in  a  navigable  river, 
which  obstructs  or  binders  the  navigation,  is  a  nuisance,  for 
the  fact  that  it  does  obstruct  or  hinder  the  free  navigation 
tQ  which  the  public  is  entitled,  is  precisely  what  makes  it  a 
nuisance,  '^  ad  commune  nocumentum,^^ 

Whether  the  court  was  correct  in  deciding  that  the  com- 
pEuyr  had  a.  right  to  put  some  obstruction  in  the  river,  so 
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that  they  did  not  go  beyond  what  h(B  deemed  to  be  autlior- 
i^ed  by  the  act,  is  not  before  ns,  the  complainants  not  haVhig 
appealed.    The  distinction  drawn  by  the  chancellor  betwMti 
works  that  would  be  an  obstroction  to  the  i1ver>  and  soch'ati' 
obstruction  as  would  prevent  the  free  and  uninterrapted 
navigation  of  vessels  in  the  river,  seems  to  me  somewhat 
dilBcutt  to  comprehend.    But  whether  this  distinction  can  or 
cannot  be  fairly  made,  I  am  clear  in  the  opinion  that  he  ex- 
tended the  rights  of  the  company  quite  as  far  as  the  charteir 
will  justify,  and  therefore  committed  no  error  of  which  th6y 
can  complain.     Upon  the  facts  disclosed,  the  works  contem- 
plated in  the  plan  adopted  would  have  to  some  extent  ob- 
structed the  navigation,  and  would  have  prevented  the  free 
and  uninterrupted  navigation  of  vessels,  giving  to  those 
words  of  the  proviso  the  most  favorable  interpretation  the 
company  could  properly  claim.  It  is  well  settled  that  grants 
of  this  nature  are  to  bo  construed  strictly.    To  extend  the 
meaning  of  the  proviso,  so  as  to  authorize  any  kind  or  de- 
gree of  interruption  to  the  navigation  beyond  what  was  rea- 
sonably necessary  for  the  purposes  of  such  a  ferry  as  the  act 
contemplated,  would  be  to  construe  the  grant  with  the  ut- 
most laxity.     I  cannot  assent  to  the  argument  of  the  defend- 
ants counsel,  that  if  the  company  left  a  passage  through 
wliich  vessels  might  ordinarily  pass  in  safety,  analagous  to 
the  draws  in  certain  bridges  over  the  same  stream,  they 
would  not  prevent  the  navigation  of  vessels  in  any  manner 
contemplated  by  the  proviso.    A  ferry  is  altogether  different 
from  a  bridge.    The  latter  can  seldom,  if  ever,  be  erected 
over  a  stream  navigable  for  sailing  vessels  of  any  consider* 
able  size,  without  to  some  extent  hindering  the  navigation. 
The  laws  authorizing  them  generally  prescribe  such  draws 
as  will  prevent  them  from  doing  so  to  any  great  extent 
Without  legislative  authority,  no  one  has  a  right  to  do  this 
to  any  extent;  and  where  a  law  authorizes  an  obstruction 
without  defining  the  precise  nature  of  it,  it  must  be  restmiq* 
ed  to  what  is  reasonably  necessary  to  efEect  the  purpose  iu» 
tended. 
A  vessel  navigfftUhg  a  river,  has  a  right  to  the  uoobstnict* 
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ed  use  of  all  its  natural  width,  and  if  that  width  be  unne- 
cessarily diminished,  so  as  to  impede  the  naTigation  at  til 
times,  by  night  and  by  day,  at  high  water  or  low  watcri  in 
fair  weather  or  in  foul,  the  structure  which  occasions  the 
injury  is  a  nuisance.  It  does  not  necessarily  follow  that 
every  wharf  or  pier,  or  even  every  bridge,  does  this ;  but 
that  the  contemplated  piers  would  have  had  that  effect,  I 
tVnk  was  very  manifest,  upon  the  facts  disclosed  by  the  bUl, 
answer,  and  proofs. 

•When  a  case  of  this  kind  is  presented,  it  is  in  the  discre- 
tion of  the  court  whether  it  will  act  upon  the  facts  before  it, 
or  require  the  question  of  nuisance  to  be  passed  upon  by  a 
jury.  In  all  doubtful  cases,  the  latter  course  should  be 
adopted.  But  this  was  not  a  doubtful  case.  If  the  company 
proceeded  on  the  plan  proposed,  it  was  perfectly  evident  they 
would  to  some  extent  interfere  with  the  navigation;  and 
this  they  hardly  deny.  They  insist  that  the  charter  gave 
them  full  power  to  do  all  they  proposed,  and  then  *'  deny 
that  the  construction  of  the  piers  as  proposed,  will  obstruct 
or  injure  the  navigation  of  tlie  said  river,  in  a  material  man- 
ner, or  that  it  will  at  all  prevent  the  free  and  uninterropted 
navigation  of  said  river,  with  ordinary  care."  The  issue 
made  is,  that  the  piers  were  proposed  to  be  built  as  the 
charter  authorized,  and  would  not  prevent  the  free  and  un- 
interrupted navigation  to  any  greater  extent  than  was  in- 
tended by  it ;  and  not  that  independent  of  the  charter,  they 
would  not  so  hinder  and  obstruct  the  navigation  as  to  con- 
stitute a  nuisance.  Upon  the  latter  point,  the  case  was  too 
plain  to  admit  of  a  reasonable  doubt,  and  there  was  there- 
fore no  necessity  for  a  trial  by  jury.  The  real  question  at 
issue  between  the  parties  was  as  to  the  meaning  of  the  char- 
ter, and  this  the  chancellor  decided  quite  as  favorably  for 
the  company  as  a  sound  construction  of  it  warranted. 

It  is  next  objected,  that  the  decree  made  in  1852,  and  the 
final  decree  consequent  thereon,  are  erroneous  in  adjudging 
the  defendants  to  be  in  contempt.  The  first  decree  ei\joined 
them  from  constructing  their  works  in  and  upon  the  river, 
upon  the  plan  in  the  bill  and  answer  mentioned,  or  ^*n  the 
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manner  in  said  answer  set  forth,  and  also  from  extending 
their  piers  or  wharves  into  the  river,  bejond  points  on  each 
side  thereof,  which  maj  be  reached  by  ferry  boats  of  suit- 
able dimensions  at  low  water ;  and  then  proceeds  to  declare, 
« that  the  chancellor  not  having  before  him  suflScient  infer* 
mation  to  give  any  more  specific  direction  as  to  the  manner 
in  which  the  wharves,  piers,  and  other  works  of  said  com- 
pany in  said  river  shall  be  constructed,  it  is  necessarily  for 
the  present  left  to  the  judgment  of  the  said  company,  sub- 
ject to  the  provisions  of  their  charter,  and  the  directions 
contained  in  this  order,  and  the  action  of  the  proper  author- 
ities, if  the  provisions  of  said  charter  shall  be  violated." 

The  Chief  Justice  decided  that  the  order  and  injunction  of 
the  court  had  been  violated  in  this,  that  the  defendants  had 
not  refrained  from  extending  their  piers  or  wharves  into  the 
river,  beyond  points  on  each  side  thereof  which  may  be 
reached  by  ferry  boats  of  the  company  of  suitable  dimen- 
sions, at  low  water.  Now  it  is  plain,  I  think,  that  alter  the 
decree  ordering  an  injunction,  the  defendants  did  not  extend 
their  piers  farther  than  they  were  when  the  decree  was 
made.  They  were  not  enjoined  to  remove  them,  and  the 
chancellor  left  for  future  decision,  upon  facts  afterwards  to 
appear,  the  precise  manner  in  which  they  should  be  con- 
structed so  as  to  conform  to  his  construction  of  the  charter. 
The  facts  were  afterwards  ascertained,  and  the  precise  man- 
ner in  which  the  works  ought  to  be  made  accurately  ascer- 
tained, and  then  it  appeared,  and  I  think  the  Chief  Justice 
rightly  decided,  that  the  piers  and  wharves  were  extended 
beyond  what  was  necessary  for  the  ferry.  The  final  decree, 
therefore,  ordering  them  to  abate  the  nuisance,  was  correct, 
but,  in  my  opinion,  the  defendants  were  guilty  of  no  con- 
tempt. It  was  not  shown  that  they  had  wilfully  or  wantonly 
violated  the  chancellor's  directions.  He  left  the  mode  of 
preceding  to  their  judgment,  and  if  they  erred  in  carrying  out 
his  instructions,  and  he  was  right  in  giving  them,  they  pro- 
ceeded so  far  at  their  peril,  as  to  render  their  works  liable 
to  be  abated ;  but  an  error  of  judgment  in  a  matter  very  far 
from  being  apparent  when  they  acted,  was  not  such  a  viola- 
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tion  of  an  explicit  order  as  ought  to  subject  them  to  an  at- 
tachment. 

'  As  to  the  further  objection  insisted  on,  that  the  final  de- 
cree was  erroneous  because  it  was  founded  on  the  report  of 
two  special  masters  who  were  not  sworn,  I  think  the  Chief 
Justice  gave  the  proper  answer  to  it.  If  it  be  admitted  that 
1^6  report  was  informal,  which  I  am  not  disposed  to  think 
is  true,  the  fhcts  now  before  the  court,  contained  in  the  tes- 
timonj  of  the  witnesses  taken  before  one  of  the  regular  mas- 
ters, sufficiently  sustains  the  decree,  independently  of  the  re- 
port itself,  and  it  ought  therefore  to  be  affirmed. 

Upon  the  whole.  I  am  of  opinion  that  the  decree,  so  far 
as  it  orders  an  attachment  against  the  defendants,  should  he 
reversed,  without  coi^ts  of  the  appeal;  and  that  in  all  other 
respects  the  decree  suonid  be  affirmed,  with  costs. 

Decree  affirmed  unariimously. 


4PEBNDIL 
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COURT  OF  ERRORS  AND  ABPBALS. 


MARCH    TSRM,    1862. 


Tbe  following  opinions  of  the  Court  of  Appeals  are 
omitted  in  the  report  of  the  caees  in  4  HtUsUd^s  Chmnotry 
Reports. 

WxLUKA  C.   H.   Waddell,  itpjiellMt,  amd    jBSra^^MV 
Bbach,  respondent. 

{See  4:Halst.  Ch.  299  a^  777.) 

It  does  not  bajtoag  to  a  eonri  of  eqnitj  to  doterBine  dUpated  tillei  to  land. 

la  tiie  abtenoe  of  flraad  or  of  wmm  tneiml^MA^^'nimX  to  (AM,  «to«  ««H 
bo  a  trial  aa4  oTietion  at  law,  bofero  i^  g«M^  ^^  ^  !<«•.  ^^  P^f>!M^fa 
o^dor  eoToaaatt  of  title  and  warranty,  eau  haro  roUof  in  a^  etwri  of  •§ «f ty 
i^fAinf  t  Ug  grantor,  for  a  return  of  the  ptarekaae  aoaoy,  or  of  tlM  Menrity  fbr  it* 
on  aeoount  of  a  defleieaoj  or  fbilore  of  title. 

A  eaee  eannot  be  taken  out  of  thii  pciaoiple  bj  tl^  faei  tkat  tlM  party  ia  i|Oi  in 
tbe  pontoon  of  an  original  oopnplunant,  eeoking  tbo  aid  of  ibo  ooiirt^  bnt  ia  a 
defendant,  making  uie  of  a  oroae-iill  bj  ifij  of  defettoe ;  the  eroM-bill  fete  vp 
a  diittnct  ground  of  relief,  upon  wUek  the  cqaplnlnaai  oUMt  auiko  MUfc*  o4m 
erfeiL 

The  opinion  of  the  court  wast  delivered  by 

Elmer,  J.    The  cross-biU,  filed  by  the  appaUant  in  tfcw 
case,  prays  that  the  bond  aiijd  ngibrtgiige  to  Oa  appellaa,  and 
which  it  ia  the  object  of  tha  original  bill  of  the  appolloe' 
50 


794  WADDKLL  V.  BSACH.  [MARCH 

to  enforce,  may  be  cancelled,  and  the  money  paid  refunded^ 
the  complainant  tendering  himself  ready  and  offering  to  re- 
conyey  the  land  and  premises  mentioned  in  the  deed  from 
Beach  to  Waddell,  dear  of  all  encnmbrances,  and  for  such 
fhrther  and  other  relief  as  the  circumstances  may  require. 
It  is  alleged  in  the  cross-bill  that  the  said  bond  and  mortgage 
were  given  to  secure  ihe  payment  of  part  of  the  purchase 
Boney  of  the  said  land  and  premises ;  that  at  the  time  of  the 
conTcyance  to  Waddell,  Beach  was  not  the  rightful  owner  of 
all  the  premises  conveyed,  and  that  he  well  knew  of  the 
defect  in  his  title ;  thttt  he  represented  himself  to  be  in  pos- 
session of  the  whole  of  said  premises,  whereas,  in  truth,  there 
was  a  considerable  part  of  the  same  not  in  his  possession, 
but  in  the  possession  of  others,  who  then  used  and  claimed, 
and  still  use  and  claim,  the  same ;  and  that  the  part  so  in 
possession  of  others,  was  material  and  absolutely  necessary 
to  the -enjoyment  of  the  rest  of  said  land  and  premises,  and 
without  which  the  other  part  is  completely  valueless.  The 
answer  to  this  cross-bill  expressly  denies  all  fraud  and  mis- 
representation, insists  that  Beach  was  the  true  owner  of  all 
the  premises  cbnv^ed,  denies  that  any  part  thereof  was  out 
of  his  possession,  and  avers  that  by  virtue  of  the  said  deed 
he  delivered  to  the  complainant  full  and  indisputable  pos- 
session of  the  whole  of  the  said  premises. 

The  deed  fropj  Beach. to  Waddell  bears  date  December 
3d,  1835,  and  contains  full  covenants  of  seizin  and  warranty. 
The  consideration  money  mentioned  in  the  deed  is  the  sum 
of  eight  thousand. three  hundred  and  twenty  dollars,  a  part 
of  which  would  seem  to  have  been  paid  or  otherwise  settled 
between  the  parties,  the  bond  and  mortgage  now  in  contro- 
versy having  been  given  to  secure  the  payment  of  two-thirds 
of  that  sum,  amounting  to  five- thousand  five  hundred  and 
forty-six  dollars  and  sixty-six  cents.  At  the  time  this-  deed 
was  made,  Beach-s  tenant.  ap|>ears  to  have  been  in  possession 
of  all  the  premises  conveyed,  and  soon  afterwards  the  com- 
.ptainant  himself  took  possession  of  the  whble  or  some  part 
.•there<kf'.;*  but  whetherhe  did,  iuEpoint  of  fact,  occupy  the  wUIe 
-A8  Qpnveyed  to  hun,  is.  disputed  and.  does  not  very  deaiV 

i. 
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anpeftr-  It  is  sofficient,  for  the  purposes  of  the  present  do* 
cisKMi,  to  say  that  he  has  not  shown  by  any  reliable  proof 
that  any  part  of  the  premises  were  in  the  nse  and  occupation 
of  other  persons,  or  that  he  was  in  any  way  hindered  from 
poaessing  the  whole.  The  answer  of  Beach,  responsiye  to 
the  allegations  in  the  cross-bill,  explidty  denies  any  adverse 
possession,  and  this  answer  is  not  satisfactorily  disproved. 
The  evidence  on  this  point  is  somewhat  contradictory,  wi 
at  best  is  too  vague  and  doubtful  to  overcome  the  allegationB 
of  the  answer.  After  the  execution  of  the  conveyance.  Wad- 
dell  made  several  payments  in  discharge  of  the  mortgage 
debt,  without  any  complaint,  so  far  as  appears,  in  regard  to 
the  title  or  possession.  The  last  payment  of  five  hundred 
dollars  was  as  late  as  April  Ist,  1838,  nearly  two  years  and 
five  months  after  the  sale,  and  two  years  after  he  had  taken 
possession  of  the  premises,  so  that  he  had  ample  time  to 
ascertain  how  the  fact  was,  and  if  he  failed  to  do  so,  is 
certainly  chargeable  with  gross  neglect. 

As  to  Sir.  Beach's  title  to  the  whole  of  the  premises  con- 
veyed at  the  time  he  made  the  deed,  as  to  which  it  is  admi^ 
ted  the  burthen  of  proof  is  on  his  adversary,  the  evidence  is 
equally  unsatisfactory.    On  the  one  hand,  it  would  seem 
that  the  title  deeds  of  Beach  do  not  cover  the  whole  lot; 
while  on  the  other  hand,  it  is  proved  that  several  years  be- 
fore the  sale,  Mr.  Beach  and  Ichabod  Carman,  who  owned 
the  adjoining  property,  with  the  friendly  assistance  of  three 
of  their  neighbors,  ascertained  and  fixed  their  boundary  line 
as, it  is  set  forth  in  the  deed,  and  that  Beach  afterwards 
occupied  the  premises  accordingly ;  and  there  is  some  evi- 
dence to  show  that  the  line  was  then  settled  in  accordance 
with  the  ancient  possession  of  the  respective  owners.    With- 
out, however,  undertaking  to  settle  in  whom  the  title  really 
is,,9r  to  intimate  any  opinion  on  that  point,  it  is  enough  to 
say  that  it  does  not  belong  to  a  court  of  equity  to  determine 
disputed  titles  to  land.    No  allegation  is  made  of  insolvency 
on  the  part  of  Beach ;  and  if  it  be  true  that  there  is  any 
failure  of  title,  Waddell  has  ample  means  of  indemnity  by 
means  of  the  covenants  in  his  deed.    The  alJegatioii?  of 
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fraud  and  misrepreseDtation  in  regard  to  the  title  or  pditeol 
sion  of  the  property,  are  wholly  unsapported  by  the  prMf, 
and  were  not  mnch  insisted  on  in  t^e  argaraent.  Widtf^l 
has  not  been  eTicted,  nor  has  aoy  action  been  broagftt 
against  him  by  any  one  for  any  part  of  the  premises,  fie 
general  rule  undoubtedly  is,  that  in  the  absence  of  fraad,  w^ 
some  circumstances  equivalent  to  fraud,  tfaere  must  WAttW 
afid  eviction  at  law,  befDre  a  grantee^  who  has  goM  iale 
possession  under  cov^enants  of  title  and  warranty,  eaa  have 
relief  in  a  court  of  equity  against  his  grantor,  for  »  relani 
of  the  purchase  money  or  of  the  security  for  it,  on  aeeowt 
of  a  deficiency  or  failure  of  title.  This  is  a  safe  and  flrith 
tary  rule,  which  I  feel  no  disposition  to  impair.  Coopeif^  Elf. 
11.308;  1  J.  C.  R.  213;  2/6.519;  2  Edw.  Ch.  R.3Ty  1 
Pmige.  244;  9  ii.  443;  8  Leigh  R.  659;  9  A.5S6. 

The  counsel  of  the  appellant,  feeling  the  pressure  of 'lUs 
principle,  sought  to  take  the  case  out  of  it,  by  insisting^  flUtl 
Waddell  was  not  in  the  position  of  an  original  oomplaiiiaitt; 
seeking  the  aid  of  the  court,  but  was  in  truth  a  ctefentait, 
making  use  of  the  cross-bill,  as  he  hltd  a  ri^t  to  do,  sTMply 
by  way  of  defence.  But  I  do  not  see  how  his  case  is  altered 
by  the  fact  of  his  being  a  defendant  in  the  original  Ml  n( 
thid  cause,  filed  on  the  mortgage.  That  bill  is  not  etMbiMd 
to  obtain  relief  upon  circumstances,  as  appealing  to  the  equit- 
able discretion,  of  the  court,  but  simply  to  enforce  a- -legal 
demand  by  a  sale  or  foreclosure  of  the  mortgaged  prenridto. 
The  cro88*bilI  sets  up  a  distinct  ground  of  relief^  npen-wiiidh 
the  complainant  must  make  out  a  case  entitling  liimF  to  the 
interposition  of  the  court,  upon  principles  of  equity,  ot  he 
must  fail,  and  leave  the  original  claim  against  him  itt  Aril 
force. 

I  am  clearly  of  opinion  that  the  decision  <>t  the  OhaieeRbr 
was  right,  and  that  his  decree  should  baaffilmedwifiK 
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BtRVAUN  S.  MuLPORD,  appellant,  and  Jonathan  Bowen 
and  others,  respondents. 

{4  Halst.Ch.  151.) 

Thrndcf  th4l  un  exeoator,  admiiiictratory  gaardiao,  or  trustoe,  canaot  Uirectly  or 
■JM^lWitty  become  a  psMkuer  at  hit  own  sale,  is  firmly  established. 

Itif  laiformlj  held  in  ooartA  efequitjy  thai  the  tnutee  will  not  bo  permitted  to 
deriTe  benefit  from  a  porchase  thoe  mode,  bat  that  the  deed  will  be  avoided  at 
(he  iastanee  of  the  cmiu*  que  tru9t. 

It  Wei'bM"  beld<in  Uuaitate,  not  onlj  that  the  ^bed-  maj  he  avoided  in  equity, 
hmll  til4t  Miac^niASt  the-eeaiii*.  ^v^-  (fuft  it  will  be  treated-  as  void  in  a  court  of 
law.  TIm  rak  at  law,  hewoYor,  it  not  that  the  deed  'u  absolute!';/  roid ;  the  ex- 
iifeit  df  tibe  deotrine  ie  that  the  cMtut  gtt9  truti  may  arail  himself  of  the  cbjec- 
^^e^aA^lMT 

Admitting  the  doctrine  of  the  eonrts  of  law  in  its  fnllest  extent,  the  trustee,  in 
oaee  (he  deed  be  areided,  amy  be  entitled  to  equitable  relief.  And  the  equities 
twbrietiag  between  the  tmatee  and  eetiat  que  trtut  cannot  depend  upon  the  (ri- 
bwnal  in  which  relief  i»«e«ffaL-  9%e  equities  of  the  trustee  cannot  be  defeated 
by  the  eettui  que  trutt  resorting  to  law,  rather  than  equity,  for  relief. 

Where  (he  oause  was  retained  for  the-purpose  of  final  relief  in  equity,  and  nothing 
eeald  be  gained  by  permitting  the  party  to  proceed  with  his  action  at  Inw,  the 
i^jHMiioiFWM  eentinaed. 

^^a  the  twentieth  of  February,  eighteen  hundred  and 
thirijr«6eyen,  the  appellant  and  John  S.  Mnlford,  administra- 
ters  of  Mason  Mulford,  deceased,  made  sale  of  part  of  the 
real  estate  of  their  intestate^  for  the  payment  of  the  debts  of 
the  estate,  by  virtue  of  an  order  of  the  orphans'  court  of  the 
county  of  Cumberland.  At  the  vendue,  the  land  was  struck 
oflF  to  one  Isaac  Mulford,  he  being  the  highest  bidder,  for  the 
sum  of  eighteen  hundred  dollars.  On  the  first  of  March, 
eighteen  hundred  and  thirty-seven,  a  deed  was  made  by  the 
administrators,  pursuant  to  the  sale,  to  Isaac  Mulford.  On 
the  same  day,  and  for  the  same  consideration,  he  re-conveyed 
the  land  to  the  complainant. 
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At  the  July  term,  eighteen  hundred  and  forty-Beven,  two 
of  the  heirs  at  law  of  Mason  Mulford,  the  intestate,  institated 
an  action  of  ejectment  against  the  complainant,  for  the  re- 
covery of  their  share  of  the  real  estate  thus  sold  and  oon- 
reyed.  The  complainant  thereupon  filed  his  bill  in  equity 
against  the  plaintiffs  in  the  action  of  ejectment,  praying  that 
they  might  be  restrained  by  injunction  from  furtiier  proeeed- 
ing  at  Iaw>  and  be  decreed  to  confirm  the  title  of  the  con- 
plainant  to  the  said  real  estate ;  or  if  the  chancellor  should 
be  of  opinion  that  the  title  of  the  complainant  was  voidable 
in  equity,  that  they  might  come  to  an  equitable  account; 
that  the  complainant  might  have  a  lien  upon  the  real  estate 
for  the  amount  of  the  purchase  money  and  of  all  permanent 
improvements  made  by  him  upon  the  real  estate,  over  and 
above  the  rents  and  profits. 

An  injunction  issued^  pursuant  to  the  prayer  of  the  bill. 
Upon  hearing,  the  injunction  was  dissolved,  but  the  bill  was 
retained,  no  final  decree  having  been  made  upon  the  merits. 
From  the  order  of  the  chancellor,  dissolving  the  injunction, 
the  complainant  appealed. 

The  opinion  of  the  court  was  delivered  by 

Gbeen.  C.  J.  The  well-settled  rule  in  equity,  that  an  ex- 
ecutor, administrator,  guardian,  or  trustee  cannot  directly  or 
indirectly  become  a  purchaser  at  his  own  sale,  has  not  been 
called  in  question.  The  rule  is  firmly  established.  It  rests 
upon  clear  principles.  It  is  dictated  by  obvious  considera- 
tions of  policy.  It  is  essential  to  guard  at  once  the  trustee 
from  temptation,  and  the  cestui  que  trust  from  the  conse- 
quences of  fraud  and  injustice.  It  is  uniformly  held  in  courts 
of  equity  that  the  trustee  will  not  be  permitted  to  derive 
benefit  from  a  purchase  thus  made,  but  that  the  deed  will  be 
avoided  at  the  instance  of  the  cestui  que  trusts.  In  this  state 
it  has  been  held  not  only  that  the  deed  may  be  avoided  in 
equity,  but  that  as  against  the  cestui  qu4  trust  it  will  be 
treated  as  void  in  a  court  of  law.  The  doctrine  obtaine  not 
only  where  the  trustee  has  been  guilty  of  actual  fraud,  bat 
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iilso  in  cases  of  construction  or  equitable  fraud  resnltiiig 
from  the  mere  purchase  hj  the  trustee  of  the  estate  of  the 
cestui  que  trusty  without  regard  to  the  bona  fides  or  mala 
fides  of  the  transaction. 

It  was  earnestly  insisted  upon  in  argument,  on  the  part  of 
the  appellant,  that  the  rule  at  law,  as  adopted  in  this  state, 
is  inconsistent,  not  only  with  the  practice  of  courts  of  law 
elsewhere,  but  with  sound  principle.  If  it  were  so,  it  would 
not  be  in  accordance  with  the  practice  of  a  court  of  equity, 
in  administering  relief,  to  proceed  upon  the  ground  that  a 
legal  principle,  long  established  in  courts  of  law,  was  erro- 
neous ;  nor  could  such  a  conclusion  be  of  any  avail  to  the 
appellant  in  this  cause.  He  seeks  relief  in  equity  upon  the 
very  ground  that  at  law  his  deed  will  be  avoided.  This  con- 
stitutes, in  fact,  the  equity  of  his  bill.  Without  it,  his  relief 
would  be  complete  at  law,  and  he  would  have  no  standing 
in  a  court  of  equity.  This  bill  must  necessarily  be  dismissed. 

Nor  is  it  designed  to  intimate  an  opinion,  that  sitting  even 
as  a  court  of  common  law  this  court  would  be  disposed  to 
vnsettle  the  rule  that  a  deed  made  by  an  executor  or  trustee 
directly  or  indirectly  to  himself,  may  be  avoided  at  law  as 
well  as  in  equity.  No  inconvenience  has  arisen,  nor  is  it 
perceived  that  any  will  necessarily  result  from  the  practice. 
Sound  policy  requires  that  not  the  slightest  encouragement 
-should  be  given  to  the  practice  of  trustees  dealing  in  the 
estate  of  their  cestui  que  trusts. 

The  rule  at  law,  however,  is  not  that  the  deed  is  absolute- 
ly void.  Such  expressions  have  no  doubt  been  used  by 
courts,  but  clearly  without  regard  to  critical  accuracy.  The 
extent  of  the  doctrine  is  that  the  cestui  que  trust  may  avail 
himself  of  the  objection  at  law,  and  is  not  necessarily  driven 
to  equity  for  relief.  The  deed  is  not  absolutely  void.  It  is 
good  unless  the  cestui  que  trust  elect  to  avoid  it. 

Admitting  the  doctrine  of  the  courts  of  law  in  its  fullest 
extent,  the  trustee,  in  case  the  deed  be  avoided,  may  be  en- 
titled to  equitable  relief.  It  is  true  that  a  court  of  law  cas- 
not  adjust  equities  and  administer  relief  upon  equitable 
principles,  but  for  that  very  reason  the  doors  of  a  court  of 
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oqliUy  oa^t  not  to  be  barred  against  him.  Courts  of  hsw 
nerer  have  decided  that  the  trustee  should  lose  the  laad  tod 
the  purchase  money  also ;  that  the  cestui  que  trust  should  re- 
cover the  land  and  retain  the  price  paid  for  it.  Thej  here 
siniply  aroided  the  purchase,  and  left  the  parties  to  resort  to 
eqirtty  for  relief;  any  other  doctrine  would  convert  a  rule 
deisigned  for  the  suppression  of  fraud  into  an  instrument  of 
Araud.  In  case,  then,  the  cestui  que  trusts  attempt  at  law  to 
reeover  the  estate  purchased  by  the  trustee,  he  may  co)tte 
into  equity  for  relief.  Whether  he  be  or  be  not  entitM  to 
relief,  will  necessarily  depend  upon  the  character  and  dr- 
cmndtances  of  the  transaction. 

Nor  is  the  relief  sought  by  the  compkiinant  obnojtioaa  to 
the  Objection  urged  by  the  respondent  tbata  court  of  e^aify 
win  never  relieve  a  party  against  his  own  frandulmit  afet 
The  complainant  is  not  seeking  to  avoid  his  co&tiMliOr 
a^ng  to  be  protected  against  its  consequences.  The  ctsim 
que  trusts  seek  in  a  court  of  law  to  avoid  the  coatnot,']and 
recover  the  premises  Conveyed  to  the  trustee.  He  ad»  that 
they  may  be  restrained  from  recovering  the  possession  k^  the 
premises,  until  they  repay  the  money  actually  advanced,  and 
the  equities  between  them  be  adjusted.  In  other  words,  he 
adcs  the  relief  to  which  he  would  clearly  have  been  entttied 
had  the  cestui  que  trusts  sought  to  avoid  the  deed  in  equity, 
and  not  at  law.  Nothing  can  be  clearer  than  that  the  equi- 
ties subsisting  between  the  trustee  and  cestui  que  trust  can- 
not depend  upon  the  tribunal  in  which  rdief  is  sou^tt,  and 
tliat  the  equity  of  the  trustee  should  not  be  defeated  by  the 
cestui  que  trusts  resorting  to  law  rather  than  equity  for  re- 
lief. Though  a  court  of  law  be  incompetent  to  administer 
relief,  the  arm  of  a  court  of  equity  is  not  thereby  shortened. 

If  the  cause  is  retained  for  the  purpose  of  final  relief  in 
equity,  nothing  can  be  gained  by  permitting  the  party  to 
proceed  with  the  action  at  law.  The  question  of  actual  fraud 
cannot  be  tried  in  that  suit.  The  jury  will  be  instructed,  in 
case  it  appear  that  the  administrator  was  a  purchaser  at  his 
own  sale,  whether  he  be  guilty  of  actual  fraud  or  not,  that 
their  verdict  must  be  for  the  plaintiff.     The  proper  mode  of 
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taking  the  Terdict  of  a  jury  upon  the  question  of  actoaH 
fraud,  if  that  be  desirable,  would  be  by  an  issue  at  law.  The 
injunction,  therefore,  should  be  continued  till  the  cause  is^ 
finally  settled  in  equity. 

No  opinion  can  now  with  propriety  be  expressed  upon  the- 
merits  of  the  case.  The  appeal  is  solely  &om  that  part  of 
ttte^diDcree  'disBoltkig  the  iiijiinction.  Fr^^fti  the  redidtie  of 
the  decree  there  is  no  appeal.  Indeed,  the  merits  of  the 
case  do  not  appear  to  have  been  at  all  considered— certainly 
not  decided  upon  by  the  chancellor.  This  court,  therefore, 
cannot  decide  upon  them. 

The  necessary  parties,  moreoTer,  are  not  before  the  court, 
to  warrant  a  final  decree.  Only  two  of  the  heirs  are  made 
pirlies  to  the  bill. 

The  order  dissolving  the  InjUibetibn  miist  be  tevers^,  the 
injonctioD  continued  till  the  further  order  of  the  coirti  and 
the  caitse  remitted  to  tUe  court  of  d^iieiiry  to  be  proceeded 
in  acoordiig  to  the  rulee  and  practice  of  that  ooiirt. 

Deevee  aooordingly. 


COURT  OF  ERRORS  AND  APPEALS. 

JUKB  TIBM»   1852. 


The  Executors  of  John  P.  Quick,  appellants,  and  £u- 
ZABETH  FiSHKR  et  (d.^  respondents. 

(The  case  in  Chancery  is  reported  in  4  Hoist.  674 ;  'and  <m 
appeal,  4  fla/#*.  778.) 

Aa  a  general  priaoiple,  a  truitee  hae  no  power  to  ohABgo  tlM  oharaeber  of  tto  Iraeft 

tand  i  and  if  he  aeemne  the  power  of  ooaTertlag  real  estate  into  pecioail^  or 

pertoaal  into  real,  he  aote  at  hie  peril. 
If  a  change  in  the  eharaotor  of  the  Am4  be  deoMod  neoBMary,  or  f^  tha  IbIvmI 

of  the  benefleiary,  it  should  be  made  only  with  the  permission  and  by  the  lano- 

tion  of  a  eovrt  of  equity. 
The  rule  applies  not  only  to  exeentors,  administrators,  gnardians  of  inteti  and 

Innatiof,  and  other  trustees  speoially  ooastitntod  by  law,  bni  to  att  traiteei^ 

ha?ing  eharge  of  the  property  of  others. 
And  if  a  loss  has  beea  sustainod,  from  the  trustee  exeeeding  his  antherity  by  an 

unauthorised  and  illegal  dinposition  of  the  trust  ftods  in  his  hands,  ha  is  liaUt 

for  the  loss. 

The  opinion  of  the  court  was  delivered  by 

Green,  C.  J.  Peter  Prall,  by  his  last  will  and  testament, 
gave  and  bequeathed  the  one-fourth  part  of  the  residne  of 
his  personal  estate  to  his  son-in-law,  John  P.  Quick»in  trust, 
nevertheless,  for  the  use,  benefit  and  support  of  his  grand- 
daughter,  Mary  Fisher,  to  be  paid  to  her,  the  said  Mary 
Fisher,  by  the  said  John  P.  Quick,  as  her  necessities  may 
require.  Prior  to  the  first  of  May,  1830,  John  P.  Quick,  the 
trustee,  received  the  trust  Aiads  so  bequeathed  to  Urn, 
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amounting  to  two  thousand  one  hundred  and  eightj-six 
dollars.  Of  this  sum,  eighty-six  dollars  appears  to  hare 
been  paid  to  the  cestui  que  trusty  as  it  was  received  on  the 
first  of  May,  1830.  The  balance  of  the  fund,  two  thousand 
one  hundred  dollars,  was  invested  in  the  purchase  of  real 
estate^  by  reason  of  which  a  large  part  of  the  trust  fund  is 
alleged  to  have  been  lost.  On  the  sixth  of  February,  1835, 
Mary  Fisher,  the  cestui  que  trust  died,  leaving  six  children. 
After  the  death  of  Mary  Fisher,  the  real  estate  was  sold  and 
the  trustee  prepared  an  account  of  the  trust  fund,  exhibiting 
the  loss  alleged  to  have  been  sustained  by  the  investment. 
In  accordance  with  this  statement,  a  settlement  was  made  by 
the  trustee  with  four  of  the  children  of  Mary  Fisher;  their 
respective  shares  of  the  alleged  balance  was  paid  to  them, 
and  their  receipt  taken  for  the  amount  so  paid  respectively. 
On  the  twenty-ninth  of  December,  1845,  the  trustee  died, 
the  complainants,  two  of  the  children  of  the  said  Mary  Fisher, 
then  being  under  twenty-one  years  of  age. 

The  bill  is  filed  by  two  of  the  children  of  Mary  Fisher, 
who  were  under  age  at  the  death  of  John  P.  Quick,  the 
trustee,  to  recover  against  hig  executors  their  share  of  the 
trust  fund. 

It  is  admitted  that  the  defendants  are  bound  to  account. 
The  only  question  is  upon  what  principle  the  account  should 
be  stated.  The  trust  fund  consisted  of  money  which  was 
invested  by  the  trustee  in  the  purchase  of  real  estate.  The 
complainants  claim  the  full  amount  of  the  fund  with  interest, 
deducting  only  such  payments  as  have  been  made  to  the 
beneficiary,  or  for  her  benefit.  The  defendants  claim  an 
allowance  for  losses  sustained  by  reason  of  the  investment 
of  the  fund  in  real  estate. 

I  deem  it  clear  both  from  the  answer  and  from  the  evi- 
dence, that  the  trust  fund  was  in  point  of  fact  invested  in 
the  purchase  of  real  estate.  There  is  no  reason  to  doubt 
that  the  investment  was  made  in  good  faith  for  the  benefit 
of  the  beneficiary.  She  was  the  daughter  of  the  trustee. 
She  wad  the  Wife  of  a  man  inMpabte  or  indtflposed  to  maiai* 
tain  hi&  fiunily.    She  was,  moreoYei*,  the  mtiOker  of  a  hmOj 


8^  QUICK'8  EX'RS  v.  nSBBSL.  [JURK 

of  dependent  children.    The  father  may  well  haTe  sup- 
posed, under  such  circumstances,  that  a  fund  speciallj  de- 
signed for  the  benefit  and  support  of  his  daughter  would 
be  best  invested  in  providing  a  home  for  her  and  for  her 
children.     The    investment  was    made    (if  not  at  the  in- 
stance of  the  daughter  herself)  certainly  at  tlie  solicitation 
of  her  husband  and  of  his  friends.     The  trustee  had  no 
personal  interest  in  making  the  investment,  nor  so  far  as 
appears  did  he  derive  the  least  pecuniary  advantage  from 
it    On  the  contrary,  he  added  to  the  trust  fund  a  consider- 
able amount  of  his  own  money  in  order  to  make  the  pir- 
diase  and  put  the  property  in  repair.    The  beneficiary  aad 
her  children  were  put  in  possession  immediately  on  the 
completion  of  the  purchase,  and  they  were  permitted  to 
coatinue  in  the  possession  and  ezgoyment  of  the  property  so 
long  as  the  husband  of  the  beneficiary  was  able  to  carry  on 
his  bttsiness,  and  imniediately  upon  the  death  of  the  cesim 
yiu  trust  the  property  was  sold  at  a  sacrifice.    He  took  the 
deed'ifor  the' property,  it  is  true,  in  his  own  name  and  not 
m  trustee,  but  Ais  he  may  have  done  either  because  he  sup- 
posed, as  appears  by  the  evidemce,  that  he  had  himself  iui 
eventual  interest  in  the  trust  fund,  or  because  a  part  of  his 
own.  property  was  invested  in  the  purchase,  or  because  he 
supposed  he  might  thus  most  effectually  control  the  property 
as  well  for  the  interest  of  the  beneficiary  as  for  his  own. 
I  Me  nothing  in  the  transaction  to  impugn  in  the  least  de- 
gree the  character  of  the   trustee  for  integrity,  however 
much  he  may  have  erred  in  judgment  or  in  the  estimate  of 
his  legal  rights.     It  appears,  moreover,  that  every  dollar  of 
the  trust  fund  received  by  the  trustee  prior  to  the  deter- 
mination to  purchase  the  real  estate  was  paid  over  as  soon 
as  received  to  the  beneficiary,  and  that  the  whole  balance  of 
the  fund  with  a  large  sum  of  the  trustee's  individual  pro- 
perty, was  invested  in  the  purchase  of  the  real  estate  of 
which,  as  has  already  been  said,  the  beneficiary  and  her 
family  for  years  enjoyed  the  entire  benefit.    I  deem  this 
statement  due  in  justice  to  the  memory  of  the  trustee  and 
especially  as  the  account  which  was  prepared  by  him  ye^ 
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after  the  death  of  his  daughter,  has  receired,  and  perhaps 
justly  admits  of,  a  harsh  interpretation,  alFi^ting,  to  saj  the 
least,  the  liberality  of  the  accountant.  In  considering  the 
case  it  may  be  fairly  assumed  not  only  that  in  point  of  fact 
the  trust  money  was  invested  in  the  purchase  of  real  estate^ 
but  that  the  investment  was  made  in  good  faith  and  firom 
justiSable  motives.  The  question  remains,  had  the  trustee 
the  right  to  make  such  investment  of  the  trust  fund  I  Afid 
if  he  had  not,  then  in  equity,  must  the  loss  be  boroo  by  his 
estate  or  by  the  trust  fund  ? 

It  is  admitted  as  a  general  principle,  that  the  tmstce  has 
no  power  to  change  the  character  of  the  trust  fund,  and 
that  if  he  assume  the  power  of  converting  real  estate  into 
personal,  or  personal  into  real,  he  acts  at  his  peril. 

While  he  will  be  snfiFered  to  derive  no  benefit  from  such 
change  of  investment,  he  will  be  held  personally  accoanta** 
ble  for  any  loss  which  may  ensue.  While  the  beneficiary 
will  be  permitted,  if  it  appear  for  his  interest  to  follow  the 
fund,  through  whatever  changes  it  may  pass,  the  trustee 
will  not  be  permitted  to  compel  tiie  beneficiary  to  accept 
the  property  after  the  conver&ion,  or  to  impose  anf  loss 
which  may  result  from  the  conversion  upon  the  trust  fund. 

If  a  change  in  the  character  of  the  fund  be  deemed 
necessary,  or  for  the  interest  of  the  beneficiary,  it  should 
be  made  only  with  the  permission  and  by  the  sanction  of 
a  court  of  equity.  The  rule  applies  nojb  only  to  executors, 
administrators,  guardians  of  infants  and  lunatics,  and  other 
trustees  specially  constituted  by  law,  but  to  all  bare  trus- 
tees, having  charge  of  the  property  of  others,  and. not 
specially  invested  with  pecnliar  or  extraordinary  powere. 
Experience  has  shown  that  the  rule  is  a  wise  and  saintary 
one.  The  security  of  the  fund  is  a  primary  consideration 
in  the  investment  of  the  trust  estate.  The  temptations  to  a 
trustee  to  tamper  with  a  trust  fund  are  so  numerous  and  so 
powerful,  the  hopes  of  bettering  the  estate  so  often  prove 
delusive,  that  the  power  of  changing  the  character  of  the 
fund  is  most  safely  reposed  ia  the  discretion  of  judicial 
tribunals. 
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Nor  is  the  rule  prohibiting  the  change  of  character  of 
the  trust  fund  founded  solely  or  mainly  upon  the  considera- 
tion that  the  inheritance  or  succession  to  the  estate  is 
thereby  affected.  On  the  contrary,  it  is  a  well  settled  rule 
in  equity,  that  the  character  of  the  fund  will  be  converted 
from  personal  to  real  or  from  real  to  personal  without  re- 
gard to  the  succession  whenever  the  interests  of  the  beiefi- 
ciaiy  require  it.    Matter  of  Salisbury,  3  J.  C.  R.,  347. 

The  trustee,  if  the  principle  be  correctly  stated,  has  in 
this  case  exceeded  his  authority.  The  loss  has  been  sus- 
tained not  by  an  error  of  judgment  committed  by  the  trus- 
tee in  the  management  of  the  trust  fund,  but  by  an  illegal 
and  unauthorized  disposition  of  the  trust  funds  in  his  hands. 
He  is  consequently  liable  for  the  loss. 

It  cannot  be  objected  that  these  complainants  have  slum- 
bered over  their  rights,  or  that  they  designedly  forbore  to 
prosecute  their  claim  till  after  the  death  of  the  trustee. 
They  were  both  infants  at  the  death  of  the  trustee,  and  con- 
sequently were  not  chargeable  with  laches.  Nor  can  it  be 
objected  that  they  have,  in  any  wise  assented  to  the  illegal 
disposition  of  the  trust  fund,  or  ratified  directly  or  indirectly 
the  act  of  the  trustee.  Whatever  force  there  may  be  in 
these  objections  as  applied  to  the  other  children  of  Mary 
Fisher,  it  does  not  apply  to  these  complainants. 

As  to  the  objection  that  the  husband  of  Mary  Fisher,  as 
her  administrator,  and  not  her  children,  is  entitled  to  this 
fund,  and  that  therefore  the  children  are  in  no  contingency 
entitled  to  recover,  it  is  enough  to  answer,  if  thete  be  any- 
thing in  the  objection,  that  it  is  not  a  ground  of  appeal  in 
the  present  case,  and  that  the  objection  may  be  raised  upon 
the  final  hearing  in  equity. 

The  decree  should  be  affirmed. 


COUBT  OF  EKRORS  AND  APPEALS. 

NOVIBMBSR   fBRM,    1862. 


Simon  Brolaskt,  appellant,  and  Walters  B.  Mxluoi 
and  others,  respondents. 

(4  Hoist.  Ch.  789.) 

Th«  d«flMM  ef  asarj  ui  a  aortg»ge  mi^j  be  set  up  by  M17  eae  clAiAiag  vate  tlie 
Mfftgicer  Md  is  priTity  witk  hia. 

Th«  Mif  ef  »  MertgAfor  in  MMBtiag  to  a  deeree  pro  oeVette  i^m  iha 
■MHi»C*»  ^  deeliaiiif  to  tet  up  the  defSnoe,  or  eTen  in  an  •xpnm  rteogailta 
•fa  nfuieof  mertcafe  aa  ralid,  aiUr  hi*  title  in  the  mortgaged  praaiiei  had 
betBdiYeated,  and  Teeted  in  oth«n,  eannot  aflbet  tha  rights  of  hia  aUeneii. 

yfhv  the  eqnity  of  redemptiea  had  barn  eold  bj  the  aherit,  a^  no  dacn*  af 
f^ffHieefa  .waa  aeeeiiary  againit  the  mortgagor,  he  wae  held  to  be  a  oempa» 
teit  wikneu  to  proTO  the  nmry. 

TIm  opi|iion  of  the  court  was  delivered  by 

QnsSf  0.  J.  The  bill  in  this  cause  was  filed  to  foreclose 
a  mortgage  given  hj  James  Clark  and  wife  to  Simon  Bro- 
li|i^,  the  complainant.  A  decree  pro  confesso  was  taken 
a^nst  Clark  and  wife,  no  appearance  having  been  entered, 
.or  fuiswer  filed  by  them.  Miller  and  Ware,  the  other  de- 
f(f9idants,  answered.  By  the  pleadings,  it  appears  that  Mil- 
ler^iuid  Ware  hold  a  mortgage  npon  the  premises  subsequent 
.jtO.^t^e^QOiDplainant'a  mortgage.  It  also  appears  that  the  !&* 
teiiuili  of.  Cfark  in  the  mortgaged  premises,  was  sold  at 
.sherit'^  8ale,  by  virtue  of  executions  at  law  issued  upta 
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Judgments  recovered  against  him  subsequent  to  the  registry 
of  the  mortgages,  and  that  Miller  and  Ware  became  the  par- 
chasers.  They  claim  title,  therefore,  to  the  premuies,  as 
mortgagees,  and  also  as  purchasers  of  the  equity  of  redeap- 
tion.  By  their  answer,  they  set  up  usury  as  a  defence  to  the 
<yynp)iii]VH|t'i  mostf^e,  and  call  CUrk,  the^iyofftogp|^y  % 
witness  to  sustain  the  allegations  of  the  answer.  The  chan- 
cellor sustained  the  defpi^cQ^  aud  by  his  4^ree  dismissed  the 
bill.    From  that  decree  the  complainant  appealed. 

Three  questions  are  involved  in  the  decision  of  the  tppeal, 
all  of  which  have  been  discussed  upon  the  argument,  Tis : 

First.  Can  the  defence  of  usury  be  set  up  by  Miller  and 
Ware,  Clark,  the  mortga^gor,  not  availing  hiinself  o£  that  de- 
fence, but  suffering  a  decree  pro  confesso  to  be  entered 
against  him? 

Second.  Is  the  mortgi^or  a  competent  witness  to  prore  the 
usury  ? 

Third.  Is  the  usury  proved  with  sufficient  certainty  to  war 
rant  the  court  in  founding  a  decree  upon  it  ? 

The  question  whether  the  plea  of  usury  is  penoQal  9P<i 
peculiar  to  the  mortgagor,  or  whether  it  may  be  oet  q>  as  a 
defence  to  a  mortgage  by  a  subsequent  mortgagee,  or  by  a 
pordiaaer  of  the  equity  of  redemption^  has  at  y viouff  tiiptt 
undergone  consideration  in  the  courts  of  this  state,  aad  it 
may  be  well  briefly  to  trace  its  history. 

In  Ward  v.  Plume,  the  bill  was  filed  to  forecloee  a  q^rt- 
gage  given  by  Cyrenius  Beach  and  ?rife  to  the  cdraplalnimt, 
hearing  date  in  1811.  In  1814,  Beach  apd  wife  ezecot^d  a 
second  mortgage  upon  the  satine  premises,  to  Anne  Fhae. 
The  sepond  mortgage  had  been  foreclosed,  without,  n^>V 
Ward,  the  first  mortgagee,  a  party  to  die  bill.  I^ipbrt 
gigged  premises  had  been  sold  by  virtue  of  that  decree.  Mid 
Plume  bad  become  the  purchaser.  .  A  bill  being  ffle^  tiy 
Ward,  the  first  mortgagee,  to  foreclose  his  mprtga^  PhoM, 
the  purchaser  at  the  sheriff's  sale,  set  up  usury  as  ia  defl^aee^ 
Ex^ptions.were  filed  to  the  apswer,  i^id  tjie  nu^tejr  to  Whbm 
tbe  ex<:eptipns  were  referred,  reported  in  faTor  of  tii^aiert- 
gage.     Upon  exceptions  filed  in  the  report,  the  dUufoeTbr 
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(WiUwnsoii)  overruled  the  exoeptions.  In  concluding  ihis 
q^iMon>  tbe  chancellor  said :  <'  It  is  on  the  authority  of 
DeWolfv.  Johnson  and  others^  that  I  decide  against  the  ex- 
oeptions  to  the  master's  report,  and  which  case,  it  appears  to 
406,  mast  govern  the  preeenf  An  appeal  having  been  taken 
bom  this  decree,  at  November  term,  1830,  the  decree  vas 
unanimously  affirmed  by  the  ooort  of  appeals;  Yroom,  chan- 
,  oellor,  delivering  the  opinion  of  the  court  In  this  opinion, 
too,  much  stress  is  laid  upon  the  authority  of  De  Wolf  v. 
Johnson,  decided  by  the  supreme  court  of  the  United  States. 
**  The  court,"  says  the  chancellor,  "  are  supported  in  their 
opinion  by  the  case  last  cited  from  Wheaton.  This  learned 
and  dignified  tribunal  there,  on  the  same  question,  and  in  a 
matter  directly  in  issue  before  them,  held  it  to  be  perfectly 
established  that  the  plea  of  usury,  at  least  as  far  as  to  landed 
security,  is  personal  and  peculiar,  and  that  a  third  person 
having  an  interest  in  the  land  cannot  take  advantage  of  the 
usury." 

The  case  of  De  Wolf  v.  Johnson,  was  decided  by  the  su- 
jireme  court  of  the  United  States,  at  February  term,  1825. 
(10  Wheat.  367.)  In  that  case,  Prentiss  having  executed  a 
nfeor^^e  to  De  Wolf  to  secure  the  payment  of  sixty- two 
thoisand  dollars,  conveyed  the  mortgaged  premises  to  Wil- 
liam; T.  Sarry,  in  trust,  subject  to  the  mortgage  debt.  Barry  . 
aoid  the  premises  at  auction  to  I.  Johnson  and  R.  M.  John- 
son, iwbjeot  to  the  incumbrance  of  any  previous  mortgage, 
and  particularly  the  mortgage  of  De  Wolf.  Prentiss,  tho 
mortgagor,  Barry,  the  trustee,  and  the  Johnsons  who  pur- 
diased  the  equity  of  redemption,  were  all  made  defendants 
to  the  bill  of  foreclosure.  Prentiss,  the  mortgagor,  filed  no 
answer,  but  suffered  a  decree  pro  confesso.  Barry  and  John- 
aon  set  up  the  defence  of  usury.  Mr.  Justice  Johnson,  in 
dolivtting  the  opinion  of  the  court,  said :  <'  It  is  perfectly 
established  that  ^e  plea  of  usury,  at  least  so  far  as  to  landed 
MCliriiy,  is  personal  and  peenliar,  and  however  a  third  per- 
son hftving  an  interest  in  the  land  may  be  affected  inciden- 
ialljr  hf  a  usurious  contract^  he  cannot  take  advantage  of 
the  Bsury."    And  again,  he  said :  '<  Had  the  Johnsons  pur- 
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ohased  from  Prentiss  in  the  most  absolute  and  general  man- 
ner, and  altogether  without  notice,  actual  or  constructive, 
they  still  could  have  acquired  no  more  than  the  equitj  of 
redemption,  and  that  would  not  have  transferred  to  them  the 
right  ol  availing  themselves  of  the  plea  of  usury/'  This  au- 
thority, clear  and  express,  emanating  from  the  highest  judi- 
cial tribunal  known  to  our  law,  and  uttering  the  nnaniiiMins 
opinion  of  the  court,  naturally  and  properly  controlled  tke 
Tiews  of  our  state  courts.  The  chancellor  manifesily,  and  it 
would  seem  from  his  opinion,  with  soma  hedtation,  deferred 
to  its  authority.  Uad  the  federal  court  adhered  to  its 
opinion,  expressed  in  De  Wolff>.  Johnson,  it  is  not  probable 
that  the  question  would  speedily  have  been  re-opened  in  the 
courts  of  our  own  state.  But  in  January,  1830,  five  years 
after  the  decision  in  De  Wolf  v.  Johnson^  the  question  again 
came  before  the  United  States  Supreme  Court,  in  the  case  of 
Lloyd  V.  Scott^  4  Peter^s  205.  In  that  case,  the  plaintiff 
brought  an  action  of  replevin  to  recover  certain  goods  seised 
by  the  defendant  as  a  distress  for  the  rent  of  certain  houses 
and  lots  owned  by  the  plaintiff  in  Alexandria.  The  defend- 
ant avowed  the  taking  as  bailiff  of  the  owner  of  certain 
ground-rents  charged  on  the  plaintiff's  land  bj  virtue  of  a 
deed  for  that  purpose  made  prior  to  the  conveyance  of  the 
land  to  the  plaintiff.  The  defence  was  that  the  deed  under 
which  the  ground-rent  was  claimed  was  void,  as  founded  on 
a  usurious  contract,  and  the  question  was  whether  the  pur- 
chaser of  land,  subject  to  a  ground-rent,  could  set  up  against 
the  claim  for  i*ent  usury  in  a  contract  made  by  a  former 
owner  of  the  hind.  The  court  held  that  the  defence  might 
be  set  up  by  the  purchaser.  They  further  held  that  the 
question  whether  the  purchaser  of  an  equity  of  redemption 
can  show  usury  in  a  mortgage  to  defeat  a  foreclosure  was  not 
involved  in  the  case  of  De  Wolf  v.  Johnson,  and  they  virtu- 
ally overturned  the  prior  decision  upon  that  point.  The  de- 
cision in  Lloyd  v.  Scott,  was  made  a  short  time  prior  to  the 
decision  by  the  court  of  appeals  of  Ward  v.  Plume,  but  the 
case  was  not  referi*ed  to  by  the  court,  or  by  coonsel,  iipoii 
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the  argnment,  and  it  probably  escaped  the  attention  of  the 
chancellor. 

In  1833|  the  question  was  again  brought  before  the  court 
of  chancery  of  this  state,  in  the  case  of  Sears  v.  Roberts  and 
Ogdtn.  The  bill  was  filed  to  foreclose  a  mortgage  given  by 
Boberts  to  Sears.  Koberts  subsequently  conveyed  to  Og- 
den,  taking  a  mortgage  on  the  premises  for  a  part  of  the 
purchase  money.  The  chancellor  (Seeley)  held  that  upon 
the  evidence  the  mortgage  was  not  usurious,  expressing  no 
opinion  upon  the  right  of  the  purchaser  to  avail  himself  of 
the  defence.  From  this  decree  Boberts  and  Ogden  appealed. 
The  court  of  appeals  reversed  the  decree  of  the  chancellor, 
by  a  vote  of  ten  to  four,  the  then  chancellor  (Y room)  voting 
for  reversal,  and  decreed  the  mortgage  void  for  usury.  The 
question  whether  the  purchaser  of  the  equity  of  redemption 
could  avail  himself  of  the  usury  as  a  defence  to  the  mort- 
gage was  fully  discussed)  and  the  authority  of  Lloyd  v.  Scott 
relied  upon  by  counsel  in  argument,  as  virtually  overturn- 
ing the  authority  of  De  Wolf  v.  Johnson,  and  also  of  Ward 
V.  Plume.  In  this  case,  Roberts,  the  mortgagor,  after  con- 
veying the  premises  to  Ogden,  took  a  mortgage  thereon  from 
his  vendee.  He  was  therefore  made  a  party  to  the  bill,  and 
joined  in  the  defence  of  usury.  Whether  this  fact  operated 
upon  the  mind  of  the  court,  or  whether  they  desired  directly 
to  overturn  the  case  of  Ward  v.  Plume,  does  not  appear,  as 
no  opinion  was  delivered.  The  late  chancellor,  (Halsted,) 
who  was  counsel  for  Sears,  understood  the  decision  of  the 
court  of  appeals  in  that  case  as  establishing  the  principle 
that  the  purchaser  of  the  equity  of  redemption  may  set  up 
usury  as  a  defence  to  a  mortgage  given  by  his  vendor.  In 
the  recent  case  of  Cummins  v.  Wire^  (2  Halst'.  Chan,  R.  88) 
he  adopted  the  principle,  as  res  adjudicata,  upon  the  author- 
ity of  Sears  v.  Ogden. 

It  is  insisted,  however,  that  the  question  is  still  an  open 
one  in  this  state,  and  the  court  are  called  on  to  decide  it  in 
accordance  with  sound  principle.  The  statute  declares  that 
all  mortgages  upon  which  usurious  interest  is  reserved  or 
taken,  *'  shall  be  utterly  void.**    It  would  seem,  at  first  view. 
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that  a  contract  which  the  statute  pronounces  utterly  void^ 
cannot  be  available  for  any  purpose,  either  against  the  party 
injured  or  against  any  other  person  whatever. 

But  it  is  a  settled  rule  of  law,  that  whore  a  statute  oudm 
Toid  any  legal  solemnities,  the  construction  of  the  law  is, 
not  that  the  contracts  ^hall  be  deemed  perfect  nollitiea,  but 
that  they  are  voidable  by  the  parties  prejudiced  by  such  con- 
tracts.   5  Cokt  119,  Whelpdale's  Case ;  BulUr^s  JV*.  P.  224. 

In  Carter  v.  Claycole,  1  Leonard  306,  (32  and  33  Eliz.) 
the  plaintiff,  in  an  action  of  ejectment,  claiming  title  to  the 
premises,  by  virtue  of  a  lease  from  the  Wardens  and  Fellows 
of  All  Soul's  College.  The  jury,  by  a  special  verdict,  fouad 
that  the  lease  was  made  to  the  plaintiff,  but  it  was  not  found 
that  any  rent  was  reserved  thereupon.  The  statute  13  Eliz. 
Cap.  10,  (Mien  in  force,)  declared  that  all  leases  made  by  the 
master  and  fellows  of  any  college,  of  any  houses  or  lands  be- 
longing to  the  body  corporate,  other  than  for  twenty-one 
years,  whereupon  the  accustomed  yearly  rent,  or  more,  sh^I 
be  reserved,  payable  yearly  during  the  term,  shall  be  utterly 
void  and  of  none  effect,  to  all  intents,  constructions,  and  pur- 
poses. But  alfljr&gustices  agreed  that  such  lease  was  not 
void  as  against  the  gi^QtllQJ^Si  but  against  those  only  who 
were  designed  to  be  protect^  "^7  ^^^  statute.  That  the 
lease  was  not  void,  but  voidabIe^°^  *^  ^^  avoided  by  the 
college  or  any  other  who  claim  by  iJl  -^°^  in  ^h*t  <»8e,  In- 
justice Perriam,  by  way  of  illustratio^!^  *f  stating  an  un- 
doubted principle,  said :  "  A  mortgageslSP^^  ^  ^>  '^P^  ■ 
usurious  contract  for  one  hundred  poun«k?^^  before  tie 
day  of  payment,  B,  the  mortgagee,  is  onst^l^y  ^>  *8*^' 
whom  B  brings  an  action.  C  cannot  plead  tfe^f*?^*?'^^ 
usury,  for  he  hath  no  tiUe.  For  his  estate  is  vo/***** 
the  mortgagor."  ^ 

The  principle  of  the  ancient  authorities  upon  this  poJ^ 
simply  this,  that  although  the  statute  declares  a  mort^ 
founded  on  a  usurious  contract  utterly  void,  it  neverthekfS 
is  voidable  only  by  the  mortgagor  or  those  claiming  undftr 
him  and  invested  with  his  rights.  It  cannot  be  avoided V 
a  stranger  or  a  mere  disseizor.    This  principle  remains  «»• 
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shaken  at  the  present  day,  and  to  it  nearly  all  the  authori- 
ties, however  apparently  conflicting  in  reality,  conform.  It 
is,  in  fact;  the  touchstone  by  which  every  decision  upon  this 
subject  may  be  tested,  and  its  soundness  determined.  It  re- 
sults that  not  only  the  mortgagor  may  avail  himself  of  thd 
defence  of  usury,  but  that  a  subsequent  mortgagee  or  granted 
of  the  estate  mortgfaged,  who  is  seized  of  the  estate  atrd 
Tested  with  the  rights  of  the  mortgagor  in  the  land,  may  in 
like  manuBr  avail  himself  of  the  same  deibnce,  and  for  t^e 
Bauie  reason  the  purchaser  of  the  mortgaged  premises  at  8 
8&^ff^8  sale,  under  a  subsequent  mortgage,  or  upon  an  ex- 
'edition  at  law  may  also  avail  himself  of  tbe  defence.  He' is 
possessed  of  all  the  rights  of  the  mortgagor,  and  upon  the 
^same  principle  the  mortgagor  may  divest  his  grantee  of  tlte 
rlight  to  avoid  the  mortgage  for  usury.  He  may  himself 
iraive  his  right  of  defence.  He  may  convey  the  land  in  ex- 
press terms,  subject  to  the  usurious  mortgage,  and  in  sudiF 
case  the  purchaser  does  not  stand  quoad  hoc  in  the  shoes  cff 
tUe  mor^agor. 

Thus  in  De  Wolf  v.  Johnson^  Prentiss,  the  mor^agor,  con- 
veyed to  Barry,  and  Barry  sold  to  Johnson,  with  an  exptfm 
recognition  of  the  mortgage  of  Prentiss.  The  grantee,  in^ 
fbtt,  by  the  express  terms  of  the  grant,  took  title,  only  sab- 
j[ect  to  that  mortgage.  The  mortgagor  recognized  the  va- 
lidity of  the  mortgage,  waived  his  right  to  avail  himself  of 
the  defence  of  usury,  and  avoided  a  transfer  of  that  right  to 
his  grantee.  The  decision  of  the  court  upon  the  facts  of  the 
•case  was  right,  and  in  conformity  with  sound  principle.  The 
error  consisted  in  a  mis-statement  of  the  true  ground  of  the 
decision. 

So  in  Green  v.  Kemp^  (13  Mass.  515)  the  mortgagor  had 
released  and  quit-claimed  to  Kemp  (the  tenant)  all  the  righft 
in  equity  of  redeeming  which  he  had  in  the  premises.  There 
Wai  but  the  one  mortgage  upon  the  premises.  It  was  held 
l&t  a  usurious  mortgage  is  void  only  as  against  the  mort- 
gkgpr  and  those  who  may  lawfblly  Hold  the  estate  itiider 
fitt.  A  purchaser  of  the  mere  eqniiy  of  redWmpflon  cttfliAilf 
avoid  the  mortgBge  by  plea  or  proof  efiisnr/. 
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The  more  recent  American  cases  both  at  law  and  in  eqnify,. 
recognize  and  adopt  the  principle  of  the  ancient  anthorities. 
A  mere  stranger  cannot  set  np  nsury  in  avoidance  of  a  mort^ 
gage  to  which  he  is  neither  party  nor  privy.  Nor  can  the 
purchaser  of  a  mere  equity  of  redemption  in  premises  covered 
by  a  usurious  mortgage,  who  purchases  subject  to  the  lien  of 
such  mortgage,  set  up  usury  as  a  defence  to  the  incumbrance* 
But  the  defence  of  usury  in  a  mortgage  may  be  set  up  by  any 
one  claiming  under  the  mortgagor  and  in  privity  with  him» 
Trench  v,  Shotwell^  5  John.  C  R.  555;  Pear  sail  v.  Kings' 
land,  3  Edwards  195;  Post  v.  Dart,  8  Paige  640;  Shufelt 
V.  Shufelt,  9  Paige  137 ;  Dix  v.  Van  Wyck,  2  Hill  522 ; 
Morris  v.  Floyd,  5  Barbour  130 ;  *  Brooks  v,  Avery  ^  4  Com- 
stock  225. 

Conceding  the  principle  that  a  usurious  mortgage  may 
only  bo  avoided  at  the  instance  or  for  the  benefit  of  liie 
mortgagor,  it  is  obvious,  in  order  to  carry  out  the  principle, 
that  it  must  be  voidable  also  at  the  instance  of  his  alienee. 
Otherwise  the  usurious  mortgage  must  operate  to  the  prgu- 
dice  of  the  mortgagor,  and  constitute  a  valid  incumbrance  on 
tiie  land,  inasmuch  as  he  is  virtually  disabled  from  convey- 
ing  except  subject  to  the  mortgage.  So  if  the  land  subject 
to  a  usurious  mortgage  be  sold  at  sheriff's  sale,  the  usurious 
mortgage  necessarily  operates  to  the  prejudice  of  the  mort- 
gagor, unless  the  purchaser  may  avoid  the  incumbrance. 

Upon  principle,  as  well  as  upon  authority.  Miller  and 
Ware  may  set  up  usury  as  a  defence  to  the  mortgage  given 
by  Clark  to  the  complainant.  Nor  can  the  acts  of  Clark,  in 
assenting  to  a  decree  pro  confesso  upon  the  mortgage,  in  de- 
clining to  set  up  the  defence,  or  even  in  an  express  recogni- 
tion of  the  usurious  mortgage  as  valid,  after  his  title  in  the 
mortgaged  premises  had  been  divested  and  vested  in  others, 
affect  the  rights  of  his  alienees. 

Second.  Clark,  the  witness,  had  no  interest,  at  the  time  of 
his  examination,  in  the  mortgaged  premises.  The  equity  of 
redemption  had  been  sold  by  the  sheriff;  no  decree  of  fore- 
closure was  necessary  as  against  him,  nor  could  any  decree 

«See  alM  JSandt  «.  Chwrek,  8  Selden  347. 
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be  made  against  him  for  costs.  The  decree  against  the  mort- 
gage, procured  by  his  testimony,  could  not  avail  him  in  an 
action  upon  the  bond.  As  between  the  complainants  and  the 
subsequent  incumbrances,  he  stood  indifferent.  He  was, 
therefore,  a  competent  witness.  Cummins  v,  Wircj  2  Hoist. 
Ch.  R.  88 ;  Post  v.  Dart,  8  Paige  640. 

Third.  Upon  the  third  point  I  concur  in  reversing  the  de- 
cree, upon  the  ground  that  the  charge  of  usury  is  not  satis- 
factorily made  out  by  the  evidence. 


COURT  OF  ERROES  AND  APPEAIJS» 

JUNB   TBBM»   1S5S. 


Reuben  H.  Fbeeman  and  Mabgabet^  his  wife,  appel- 
lants ;  and  Isaac  Staats,  respondent. 

(See  4  Halst.  Ch.  R.,  814.) 

WImn  *  bill  is  filed  to  aToid  a  oonreyanoa  on  the  ground  of  i]ien|»Mlty  hj  ftuM 
of  extremo  intoxication  at  the  time  of  making,  and  dmrgee  thai  m  dmi,  mt/fB, 
and  warrant  of  attorney,  were  prooored  bj  fraod,  oorin,  and  imianftmmMttit 
and  the  chargea  are  fnllji  distinotlyy  and  onequiToeaUj  denied  by  the  aafWIi^ 
the  mle  of  law  requires  that  thej  shoold  be  clearly  prored,  and  aol  bA  It 
pretnmption  or  coi^eotiire. 

The  ciroamstance  that  qaestions  of  fact  inTolred  in  the  eaoae  hara  becB  fMMd 
upon  by  a  jorj,  oonstitate  no  insuperable  oljection  to  the  interibrmoe  of  ttll 
coort  The  office  of  a  jury  in  a  court  of  equity  is  not  deflnately  aad  iMUj» 
as  in  a  court  of  law,  to  settle  questions  of  (hot,  but  dmply  lo  infeni  the  eot- 
science  of  the  chancellor  where  he  has  doubt 

The  fact  that  an  issue  has  been  awarded,  and  a  rerdict  of  a  jury  rendefod  in  thi 
cause  upon  which  the  decree  o(  the  chancellor  is  based,  does  not  take  away  sr 
limit  the  control  of  this  court  orer  the  decree. 

The  opinion  of  the  court  of  appeals  was  delivered  by 

Gbeen,  C.  J.  On  the  2d  day  of  September,  1842,  Isaao 
Staats,  the  complainant  in  this  cause,  conyeyed  by  deed 
duly  executed,  to  his  daughter  Margaret,  the  wife  of  Reabei 
H.  Freeman,  in  fee,  certain  real  estate  in  the  county  of  Sooh 
erset.  On  the  same  day  Staats  gave  to  his  80D-iii*laW|  tte 
said  Beuben  H.  Freeman,  his  note  for  one  thousand  tiz 
hundred'  dollars,  with  a  warrant  of  attorney  to  coofeM 
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judgment,  upon  which  note  judgment  was  subsequentlj 
entered.  To  avoid  the  conveyance  and  judgment  thus 
made  and  entered,  this  bill  was  filed. 

The  bill  charges  that  at  and  before  the  execution  of  the 
deed,  the  complainant  was  in  the  habit  of  drinking  ardent 
spirite  to  intoxication.  That  soon  after  the  second  mar- 
riage of  the  complainant,  the  defendant  and  his  wife  insinu- 
ated to  the  complainant  and  others,  that  the  complainant's 
wife  was  un&ithful  to  her  marriage  vows;  that  her  charac- 
ter was  bad ;  and  that  she  would  strip  the  complainant  of 
all  hie  property.  That  these  charges  were  fklse  and  nti- 
fovnded,  and  that  they  were  made  for  the  purpose  of  induo- 
iag  the  complainant  to  convey  his  property  to  the  defendant 
and  his  wife. 

The  bill  further  charges  that  the  deed  and  note  were  exe- 
cuted while  the  complainant  was  in  a  state  of  gross  intoxi- 
cation, and  with  the  idea  impressed  upon  his  mind  by  the 
defendant,  that  his  wife  would  ruin  him.  That  at  the  tidie 
the  papers  were  executed,  the  complainant  had  not  power  of 
mibd'to  comprehend  their  contents  and  effect;  tiiat  thej 
were  not  executed  of  his  own  notion  and  free  will,  but  by 
the  suggestions,  compulsion,  or  contrivance  of  Freeumn  and 
his  wife,  or  one  of  them. 

TAe  material  charges  of  the  bill  are : 

First.  That  the  defendant  at  the  time  of  the  deed  and 
warrant  of  attorney  was  incapable,  hj  reason  of  extreme 
intoxieation,  of  making  or  of  assenting  to  any  conveyance. 

Second.  That  the  deed,  note,  and '  warrant  of  attorney, 
were  procured  by  fraud,  covin,  and  misrepresentation. 

Both  charges  are  fully,  distinctly,  and  unequivocany 
denied  by  the  answer.  The  proof  of  them  rests  upon  the 
complainant.  The  rule  of  law  and  the  dictates  of  justice 
require  that  they  should  be  clearly  proved,  and  not  left  to 
preanmption  or  conjecture. 

The  case  is  essentially^  a  question  of  fact>  resting  npm. 
the*  weight  of  evidence  in  the  cause.  It  is  uimeeeBsarf  to^' 
revivw  it  in  detail.    There  am  a  few  fawte  iMdH  aw 
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rial  in  weighing  the  evidence,  and  which  give  character  to 
the  case. 

First,  The  charge  of  fraud  as  made  in  tiie  bill  and  as 
attempted  to  be  established  in  evidence  rests  solelj  on 
charges  and  insinuations  made  by  the  defendants  against 
the  character  of  the  complainant's  wife,  by  which  the  mind 
of  the  complainant  was  influenced  against  her,  and  he  in- 
duced to  execute  the  deed  and  to  give  the  judgment  under 
an  apprehension  that  his  wife  would  ruin  him.  Whether 
these  charges  are  true  or  false  is  not  very  material.  There 
is  certainly  enough  in  the  evidence  to  excite  and  justify  the 
worst  fears  and  suspicions  of  a  husband.  But  whether  true 
or  false  it  is  clearly  proved  that  they  originated  not  with 
the  defendants,  but  with  the  complainant  himself,  not  after, 
but  before  his  marriage,  and  that  his  conviction  of  their 
truth  was  so  strong  as  to  induce  him  to  charge  openly  the 
illegitimacy  of  the  issue  of  his  marriage. 

In  regard  to  Mrs.  Freeman,  the  daughter  of  the  com* 
plainant,  to  whom  the  deed  was  made,  and  for  whose  benefit 
it  chiefly  enures,  there  does  not  appear  to  be  the  shadow  of 
evidence  for  the  charges  preferred  against  her  in  the  com- 
plainant's bill.  There  is  no  pretence  in  the  evidence  that 
she  ever  uttered  a  charge  against  the  character  of  Mrs. 
Staats,  or  that  she  participated  in  any  way  in  the  procure- 
ment of  the  deed.  Her  conduct  in  the  painful  and  trying 
situation  in  which  she  was  placed,  so  far  as  appears  in  evi- 
dence, was  not  only  free  from  all  suspicion  of  fraudulent 
practice,  but  from  aught  inconsistent  with  filial  respect  and 
afiection.  So  far  as  she  is  concerned,  the  charge  of  frand 
preferred  in  the  bill  has  utterly  failed.  There  ia  nothing 
in  the  evidence  as  against  her  to  justify  a  suspicion  of  fraud 
practiced  or  meditated. 

In  regard  to  Freeman  himself,  it  is  certain  that  he  did  not 
criginate  the  charges  against  the  complainant's  wife,  and 
that  he  ever  repeated  them  for  an  improper  purpose  or  with 
a  corrupt  motive,  is  by  no  means  clear  from  Uie  evidence. 
It  is  shown  indeed  that  they  were  on  one  occasion  reduced 
to  writing  by  him ;  but  it  does  not  appear  for  what  purpose 
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tbat  memorandam  was  made,  nor  does  it  even  appear,  ex- 
cept by  the  complainant's  own  allegation,  that  it  was  ever 
seen  by  him  prior  to  the  execntion  of  the  deed.  And  whea 
it  is  remembered  that  charges  of  the  most  aggravated  char^ 
acter  had  previously  been  made  by  the  complainant  himself 
against  his  wife — that  he  had  previously  separated  from  her 
and  attempted  to  procure  a  divorce  from  her  on  these  very 
gronnds — there  would  seem  no  sufficient  reason  to  suppose 
that  the  memorandum,  at  the  time  it  was  made,  even  if 
seen  by  him,  could  have  seriously  operated  upon  the  defend- 
ant's mind,  much  less  that  it  should  form  the  basis  of  avoid- 
ing a  solemn  conveyance  on  the  ground  of  fraud  and  mis- 
representation. There  is  no  sufficient  evidence  to  avoid  the 
deed  on  the  ground  of  fraud  or  misrepresentation. 

Second.  It  is  in  evidence,  that  the  complainant  at  and 
before  the  execution  of  the  deed  was  a  man  of  very  intem- 
perate habits,  and  there  is  evidence  in  the  cause  that  on  the 
day  the  deed  was  executed,  he  was  to  some  extent  under  the 
influence  of  intoxication.  In  regard  to  the  degree  of  his 
mental  capacity  on  that  day,  there  is  some  conflict  in  the 
evidence,  and  room  for  a  diversity  of  opinion.  Had  the 
idea  of  the  deed  originated  and  been  consummated  upon 
that  day,  there  would  have  been  some  ground  for  the  charge 
that  the  defendant  had  not  power  of  mind  clearly  to  com- 
prehend the  contents  and  effect  of  the  conveyance. 

But  the  deed  was  not  prepared  or  executed  hastily.  The 
complainant,  long  before  the  date  of  the  deed,  had  applied 
to  Uie  counsel  who  was  in  the  habit  of  attending  to  his 
business,  to  prepare  the  deed  for  him.  fle  was  advised  to 
reflect  upon  it.  He  called  again  upon  his  counsel  some  daya 
before  tiie  execution  of  the  deed,  and  told  him  that  hia 
mind  was  made  up  respecting  it  A  day  was  appointed  for 
the  transaction  of  the  business.  Early  on  the  morning  of 
that  day  he  informed  a  friend  of  his  purpose,  and  on  being 
advised  not  to  act  hastily  replied  that  he  had  thought  of  it 
and  concluded  to  do  it  The  papers  were  even  prepared  and 
executed  at  the  defendant's  own  house,  when  surrounded  hf 
his  fSunily.    The  deed  was  read  and  witnessed  by  his  sister,. 
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who  testifies  to  his  capacity.  The  papers  were  all  prepared 
hy  and  executed  under  the  advice  of  experienced  coansel,  who 
had  long  known  the  complainant  well,  and  had  been  in  tiie 
habit  of  transacting  his  business.  The  deed  was  acknowledg- 
ed before  him  as  a  master  of  the  court  of  chancery.  Few  per- 
sons had  better  opportunity  of  knowing  and  judging  of  Oe 
complainant's  mental  capacity.  No  one  was  called  upon  so* 
imperatiyely  to  judge  respecting  rt.  He  testifiea  tor  the 
capacity  of  the  complainant  The  fact  that  the  deed  wis 
executed  under  his  direction,  and  acknowledged  before  hiitt 
as  an  officer,  afford,  indeed,  the  clearest  eyidence  of  Uresti- 
nmle  of  the  complainant's  capacity  at  the  time  of  tteir  ex9- 
eution. 

Eight  days  after  the  deed  was  executed,  the  complaltiaxit; 
in  acooTchtice  wiUk  an  arrangement  n!tade  at  the  time  of  hs 
execution,  gare  directions  to  have  it  recorded. 

On  the  seventh  of  September,  five  days'  after  the  execatten 
of  Ae  deed  and  the  giving  of  the  warrant  of  attorney  to  con- 
feM  judgment,  the  sheriff  of  the  county  called  to  levy  th« 
cfxecution  issued  upon  the  judgment  On  that  day  tii$ 
alirerilf  testifies  that  he  would  have  been  willing  to  fiave 
bought  or  sold  or  transacted  any  ordinary  business  with  fte 
complainant  He  showed  the  sheriff  his  property,  gave  it 
up  to  him,  and  appeared  to  understand  perfectly  what  he 
was  about  The  transfer  of  the  complainant's  property  on 
f&e  second  of  September,  1842,  to  his  daughter  and  son-in- 
law,  appears  by  the  evidence  to  have  been  previously  con- 
templated and  deliberately  resolved  upon;  to  have  been 
consummated  with  the  knowledge  and  approbation  of  his 
own  sister,  by  the  aid  of  experienced  counsel,  aiid  to  have 
been  subsequently  recognized  and  approved  by  the  complain- 
ant himself. 

It  appears,  moreover,  that  the  management  of  his  aflSairSi 
and  the  disposition  of  his  properly,  bad  always  been  in  Hii' 
own  hands  and  under  his  own  control,  and  that  but  a  ttw 
months  previous  to  the  exeictition  of  thb  instrument  notf 
flMght  to  be  avoided,  he  had'c&nrejred  by  a  leiM  for  nUA^- 
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nin^vjearsi  a  part  of  bis  r^al  e^te,  in  trast  for  tbepur- 
p^fiMK^  a  public  aob^l. 

Th^  decided  weight  of  e^idlenoe,  aa  it  appears  before  this 
court,  is  that  the  complainaiit  vas  not^  at  the  time-  of  tiM  ex- 
ecution of  the  deed,  iucapable  by  reason  of  intoxication  or 
otherwise,  of  comprehending  its  contents  and  effect. 

Circumstances  have  since  transpired  which  may  render  it 
desirable  that  the  conveyance  should  have  been  made  upon 
other  conditions  and  with  different  provisions.  But  subse* 
quent  events  cannot  affect  the  validity  or  bona  fides  of  the 
transaction.  At  the  time  of  its  execution,  and  under  the 
circumstances  in  which  the  testator  was  placed,  the  transfer 
of  the  property  was  neither  unnatural  nor  so  unreasonable  as 
to  raise  any  presumption  against  its  validity.  The  convey- 
ance of  his  real  estate  was  made  to  his  only  daughter — the 
only  child  of  his  first  wife.  It  contains  ample  provision  for 
his  own  support  for  life.  The  dower  right  of  his  present 
wife  remains  unimpaired.  It  may  well  be  doubted  whether 
if  he  had  retained  his  property  under  his  own  control,  either 
he  or  the  children  of  his  second  wife  would  have  been  in  a 
better  pecuniary  condition  than  they  now  are.  The  property 
was  placed,  by  the  act  of  the  complainant,  where  the  law  it- 
self would  place  it,  beyond  the  reach  of  his  own  improvi- 
dence. 

The  circumstance  that  questions  of  fact  involved  in  the 
cause  have  been  passed  upon  by  a  jury,  constitute  no  insu- 
perable objection  to  the  interference  of  this  court.  The  of- 
fice of  a  jury  in  a  court  of  equity  is  not  definitely  and  fi- 
nally, as  in  a  court  of  law,  to  settle  questions  of  fact,  but 
simply  to  inform  the  conscience  of  the  chancellor  where  he 
has  doubt.  HMack  on  Succession  56.  The  fact  that  an  is- 
sue has  been  awarded,  and  the  verdict  of  a  jury  rendered  in 
the  cause  upon  which  the  decree  of  the  chancellor  is  based, 
does  not  take  away  or  limit  the  control  of  this  court  over 
the  decree. 

The  decree  of  the  chancellor  must  be  reversed,  and  the 
canse  remitted  to  the  court  of  chancery,  to  be  proceeded  in 
according  to  law  and  to  the  rules  and  practice  of  that  court 
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In  pronoancing  this  decree,  it  is  not  the  intention  of  the 
court  to  preclude  the  chancellor  from  a  further  inyestigation 
of  the  facts  of  the  case,  either  by  a  jury  or  in  such  other 
mode  as  he  may  deem  advisable. 
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A. 

ACCOUNT. 

A  master  was  directed  to  take  an  account  of  the  waste, 
spoil,  and  destruction,  if  anj,  committed  or  suffered 
on  the  premises,  while  the  defendant,  or  any  per- 
son claiming  under  him  remained  in  possession. 
Held,  that  he  would  not  have  been  authorized  to  go 
behind  the  decree  to  consider  equities  existing  ^- 
tween  the  parties,  which  would  entitle  the  plaintiff 
to  any  but  the  ordinary  rule  in  taking  the  account; 
those  equities  are  for  the  consideration  and  deter- 
mination of  the  chancellor.  No  special  directions 
having  been  given  in  the  decree,  it  was  the  plain 
duty  of  the  master  to  follow  the  ordinary  rules  in 
taking  the  account.     Izard  v.  Bodine.  309 

AGREEMENT  (PAROL.)    See  Deed. 

ADMINISTRATOR.    See  Executor. 

ADVANCEMENT. 

As  such,  never  draws  interest.   Black  v.  Whitall.  572 

ADVERSE  POSSESSION. 

Water  was  diverted  by  the  owner  of  two  dwellings, 
for  the  use  of  his  two  dwellings,  one  above  and  the 
other  below  a  road.  He  used  the  water  for  twenty 
three  years,  and  died.  Commissioners  appointed 
by  the  orphans'  court  to  make  partition,  by  order 
of  the  court,  sold  and  conveyed  the  land  below  the 
road  to  the  complainant.  It  was  held  that  no  ad- 
verse possession  could  begin  till  the  severance  of 
the  title  by  the  commissioners. 
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AMENDMENT.    See  Pleading,  11. 
ANSWER.    See  Practice  Pleading. 

APPEAL. 

1.  The  language  of  the  seTenteenth  section  of  the  act 
to  preyent  frauds  by  incorporated  companies,  (R. 
S.  135,)  giving  the  right  of  appeal  to  any  person  or 
persons  who  should  think  himself  or  themselves  ag- 
grieved by  the  proceedings  of  the  receivers  ap- 
pointed under  the  act,  is  very  comprehensive,  and 
would  seem  to  have  been  adopted  for  the  purpose 
of  embracing  every  question  which  could  possibly 
be  brought  before  the  receivers  for  their  action. 

And  the  right  of  appeal  is  not  confined  to  a  creditor 
who  has  a  naked  claim  against  the  company,  but 
extends  to  questions  where  a  set-off  is  involved. 
Jackson  v.  People^s  Bank.  205 

See  Frauds  by  Companies,  3. 

2.  Quere.  Whether  an  order  refusing  to  dissolve  a 
temporary  injunction  pending  the  suit  be  properly 
the  subject  matter  of  {q)peal.  Some  of  the  author- 
ities deny  that  the  order  where  costs  are  not  allowed, 
can  be  the  subject  of  appeal,  and  that  even 
where  costs  are  allowed,  the  order  upon  appeal 
will  be  reviewed  only  upon  the  question  of  costs. 
Fleichmanv.  Young.  620 

3.  The  granting  or  refusal  of  the  temporary  injunc- 
tion during  the  pendency  of  the  cause,  was  a  mat- 
ter of  discretion  with  the  chancellor.  It  concluded 
no  right  of  the  parties,  or  of  either  of  them.  The 
order  is  in  no  sense  a  final  order ;  costs  are  not  ad- 
judged. It  is  not  an  order  from  which  an  appeal 
will  properly  lie. 

An  order  of  the  chancellor,  refusing  a  preliminary  in- 
junction, is  appealable  where  ue  appellants  are 
aggrieved  by  it — where  it  touches  the  merits  of  the 
question  in  the  cause— where  it  is  the  reftasal  of  a 
present  relief  against  a  present  mischief.  So  where 
an  injunction  is  the  primary  object  of  the  bill— 
where  the  complainants,  if  entitled  to  any  relief, 
are  entitled  to  this — where  upon  the  case  made  the 
nuisance  complained  of  is  a  wrong  done  to  tiiem^ 
and  this  is  the  means  of  restraining  it — and  where 
if  a  nuisance  at  all,  the  act  complained  of  is  a  pre- 
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sent  exifitiog  contmning  nuisance,  the  appeal  is  not 
liable  to  be  dismissed. 

TKere  can  be  no  appeal  from  an  order  of  tKd  court  of 
chiEtncery  directing  process  to  bring  in  the  parties 
to  answer  for  an  alleged  contempt  Itteanot  be 
said  that  the  party  t^  aggrieved  by  snch  aa  order. 

Where  the  ordier  has  been  execnted;  the  object  at- 
tained; and  there  is  nothing  upon  which  a  judgment 
of  reversal  could  operate,  the  appeal  will  m  dis- 
missed.   Coryell  v.  Holcomhe.  650 

4.  A  decree  which  does  not  dispose  of  the  whole 
merits  of  the  cause,  but  leaves  important  questions 
for  further  examination  and  the  future  judgment  of 
the  court,  is  not  e^  final  decree  within  the  meaning 
of  the  act,  which  requires  that  "  all  appeals,  except 
from  final  decrees,  shall  be  made  within  forty  days 
after  filing  the  order  or  decree  appealed  from. 
(R.  S.  921,  §  80.)  J\rewark  Plank  Road  Co.  v.  El- 
mer. 764 

ASSIGNMENT. 

1.  If  a  debtor  makes  an  assignment  for  the  benefit 
of  his  creditors,  such  assignment  must  be  in  con- 
formity to  the  statute.  He  has  no  right  to  give  a 
preference  of  one  creditor  over  another,  nor  has 
he  a  right  to  annex  to  such  assignment  a  condition 
which  contravenes  any  provision  of  the  statute. 

The  assignee  cannot  protect  the  property  from  the 
debtors  creditors,  by  virtue  of  such  an  assign- 
ment. If  an  assignment  is  made  for  the  equal 
benefit  of  the  creditors^  the  assignee  must  proceM 
to  discharge  its  trusts  in  conformity  to  the  pro- 
visions of  the  statute. 

But  where,  at  the  request  of  some  of  the  creditors, 
the  books  of  account,  notes,  &c.,  were  placed  in 
the  hands  of  a  responuble  person  to  collect,  and 
for  no  other  purpose,  such  an  assignment  was  held  to 
be  no  more  than  a  power  of  attorney.    It  did  not 

Slace  the  property  beyond  the  control  of  the 
ebtor ;  it  created  no  right  between  the  assignee 
and  the  creditors.  There  was  nothing  illegal  in 
such  assigament,  nor  could  it  prejudice  the  credi- 
tors.   Brown  v.  Holcombe  and  Reading.  297 

2.  A.,  assigned 'to  B.,  a  decree  and  all  the  rights, 
powers,  and  equities,  appertaining  to  the  same,  as 
fully  as  they  were  possessed  by  himself,  with  au- 


thoritytocollectthe8&Beinlii8iMune,&c.  B.  agreed 
to  pay,  OD  the  executioii  of  the  agreement,  a  specified 
portioDiandtheremaiiiderinoiiejear.  Forthepor^ 
pose  of  securing  the  last  paTment  it  was  agreed 
that  A.  should  hold  a  lien  npon  the  decree,  as  Mlj 
and  as  perfectly  as  though  the  same  had  not  been 
assigned,  and  in  the  event  of  the  non-narment  of 
the  said  last  mentioned  snm,  A.  shonfd  haTO  the 
power  to  proceed  to  collect  the  same  npon  the  de- 
cree, giving  B.  thirty  days  notice ;  and  if  npon 
the  sale,  l£e  premises  should  produce  more  than 
the  last  mentioned  sum,  such  excess  was  to  be  paid 
over  to  B. 
Heldy  that  B.  had  no  authority,  under  the  agreement, 
to  collect  the  money  as  the  attorney  of  A.,  and 
discharge  the  decree.  Hud,  Man,  Co.  v.  Etemen- 
darf.  478 

3.  The  assignment  of  a  lease  is  properly  the  transfer 
of  the  interest  of  the  tenant.  Potts  v.  The  Trm. 
W.  P.  Co.  592 

4.  The  assignment  in  this  case  from  Elizabeth  Hait 
to  Thorn,  held  not  a  case  of  bargain  and  sale ;  and 
therefore  not  within  the  rule  that  gross  inade- 
quacy is  sufficient  to  avoid  a  sale. 

Held,  that  the  facts  proved  do  not  make  out  a  case  of 
fraud  or  imposition  in  procuring  the  assinment 

Held,  that  the  proofs  do  not  establish  that ISUzabetfa 
Hait  was  of  imbecile  mind  at  the  time  of  eixeca- 
ting  the  assignment.    Gifford  v.  Tfu^m.  702 

ATTACHMENT.    See  Fratoi,  1,  6. 

Where  the  defendants  violate  an  injunction,  an  at- 
tachment will  issue  against  them  for  contempt 
But  when  it  did  not  appear  by  the  evidence  how 
far  the  works  were  required  to  be  altered  to  con- 
form to  the  order,  nor  to  what  extent  the  injunc- 
tion had  been  violated;  the  matter  was  referred  to 
one  of  the  Masters  to  ascertain  and  report  before 
the  attachment  should  issue;  and  an  order  to 
abate  any  part  of  the  works  of  the  defendants  was 
denied.    Jfeyoark  Plank  Road  Co.  v.  Elmer.     754 

An  error  of  judgment  in  a  matter,  far  from  beiug 
apparent,  is  not  such  a  violation  of  an  explicit 
order  as  ought  to  subject  a  party  to  attachment. 
Ibid. 
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B. 

BEQUEST.    Soeira/,  8. 

Bojnos. 

Coupon  bonds  payable  to  bearer^  althongb  not  negotia- 
ble nnder  the  law  merchant  as  bills  and  notes,  are 
instrnments  of  a  peculiar  character^  and  being  ex- 
pressly designed  to  be  passed  from  hand  to  hand, 
and  by  common  usnage  actually  so  transferred,  are 
capable  of  passing  by  delivery  so  as  to  confer  a 
complete  title  in  the  possessor.  They  are  the  sub- 
ject of  pledge.    Morris  Canal  v.  Fisher,  667 

c. 

CONTEMPT. 

See  Practice.     Injunction. 

CONVERSION.    See  Will. 

CONVEYANCE.    See  Deed. 

CBEDTTOR.    See  Debtor  and  Creditor.    Frauds  1,  6.  7. 
Judgment,  1.     Corporation,  4. 

COBPORATION. 

1.  When  a  board  of  directors  or  a  majority  of  stock- 
holders, deviate  from  the  originally  contemplated 
undertaking,  the  ''  rights  "  of  other  and  dissent- 
ing stockholders  are  *' affected;'^  as  against  them 
they  cannot  legally  do  it.    Kean  v.  Johnson.    401 

A  majority  of  stockholders  in  a  prosperous  corpora- 
tion, cannot  at  their  own  mere  caprice,  sell  out  the 
whole  source  of  their  emoluments  and  invest  their 
capital  in  other  enterprises,  where  the  minority 
desire  the  prosecution  of  the  business  in  which 
they  had  engaged.  The  contract  is,  that  their 
joint  funds  shall,  under  the  care  of  specified  per- 
sons, generally  called  directors,  be  employed,  and 
that  for  certain  specified  purpose?.    Ibid. 

Where  the  duration  of  such  employment  is  limited  in 
the  charter,  until  that  time  it  must  continue  so  em- 
ployed, unless,  perhaps,  in  case  of  clear  loss.  If 
no  time  is  fixed  by  the  charter,  at  which  the  pro- 
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posed  use  of  the  capital  shall  cease,  the  contract 
is  that  so  long  as  tne  affairs  of  the  company  are 
prosperous  it  shall  go  on,  unlesaiiU  conaaniytatb^- 
contrary.     Ibid. 

"  How  far,  nnder  what  circumstances,  and  npoa  i^liat,. 
application  a  court  of  equity  would  re8train..at!or- 
poration  ■  from  an  improper  alienation  of  'its  pro. 
perty,  must  depend  upon  the  general  principles 
which  guide  it  in  the  exercise  of  its.  powers;  but 
in  a  proper  case  madei,  it  would  interfere  to  pre- 
vent a  disposition  of  its  property /pr  other  than 
corporate-  purposes.     Ibid. 

<*  It  is  the  right  of  a  partner  to  hold  his  associates  to 
the  specified  purposes,  whilst  the  partnership  con- 
tinues."   Ibid. 

In  the  enacting  section  of  the  charter  of  a  railroad, 
the  words  "And  they  and  their  successors  by  the 
said  name  and  style  shall  be  capable  of  pnrchMiiigi 
holding,  and  conveying,  any  lands,  tenemente, 
goods  and  chatties  whatever,  necessary  and  expe- 
dient to  the  objects  of  this  incorpopation,"  only 
authorize  property  to  be  sold  and  conveyed  away, 
when  it  ib  necessary  or  expedient  to  the  objects  ojf 
the  incorporation.  The  objects  of  the  incorporation 
cannot  require  that  the  neccssaiy  source  oi  itQfmi- 
fitable  existence  should  be  sold  and  conveyed 
away. 

A  supplement  to  the  act  of  incorpomtion  of  a  rait 
road  company,  authorizing  the  con^paay  to  pur- 
chase the  road  constructed  by  another  company, 
and  declaring  that  the  purcfaasediroacL should  be- 
come a  part  of  the  road  authorized  to  be  con- 
structed by  the  charter,  contained  a  proviso: 
"  That  nothing  in  this  act  contained  shall  in  any 
wise  affect  any  right  whatever^  cither  at  law  or  in 
equity,  of  any  stockholder,  or  other  person  in,  or 
any  claim  or  demand  against  the  company,  whose 
road  it  was  contemplated  to  purchase.  J9e/d,  that 
the  purchase  authorized  by  the  supplement,  did 
affect  the  rights  of  the  stockholders  in  the  com- 
pany, whose  road  was  to  be  purchased.  And  that 
the  legislature  intended,  when  they  provided  that 
nothing  in  that  act  contained,  should  in  any  wise 
affect  any  right  whatever,  that  such  purchase 
should  not  occur,  without  that  which  alone  could 
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bf  every  stockholder.     Ibid. 

Quere — Whether  a  stipplement  authorizing  any  devia- 
tion from  the  origiaal  charter  and  not  requiring 
the  consent  of  all  the  stockholders,  is  unconstitu- 
tional?   Ibid. 

YHiere  the  company  whose  road  was  purchased  under 
the  above  supplement,  and  who  were  not  a  neces- 
sary party  to  any  of  the  different  kinds  of  relief 
prayed,  had  not  been  made  a  party  to  a  bill  filed 
by  one  who  was  a  protesting  stockholder,  against 
the  directors  of  both  roads,  and  the  company  in 
possession  of  the  road,  and  all  its  property  but  the 
franchise ;  and  the  objection  was  not  taken  until  the 
hearing  of  a  general  demurrer  to  the  equity  of  the 
bill.  The  court  disposed  of  the  case  on  its  merits, 
without  requiring  such  formal  parties  to  be  joined. 
Ibid. 

2.  Where  the  charter  of  a  company  required  five 
managers  to  constitute  a  quorum,  and  there  were 
but  four  present  when  a  resolution  v.as  passed, 
authorizine  the  execution  of  a  mortgage,  the  mort- 
gage, is  null  and  void,  from  the  fact  that  it  never 
received  the  sanction  of  the  board  of  directors. 
Holcambe  v.  The  Jf.  H.  Del.  Bd.,  457. 

See  Fraud  by  Incorporated  Co^s, 

3.  One  who  had  waived  his  right  to  have  commis- 
sioners called,  and  permitted  a  corporation  to  take 
possession  of  his  land  without  first  making  com- 
pensation, or  pursuing  the  mode  prescribed  by  the 
act  to  ascertain  it ;  and  permitted  then^  to  change 
the  character  of  the  property,  expend  large  sums 
of  money  upon  it,  and  constitute  it  a  part  of  an 
extensive  and  valuable  public  improvement,  cannot 
recover  the  possession  of  the  land,  upon  paying  for 
the  improvements.  The  only  relief  the  court  will 
afford,  is  to  give  him  compensation  for  his  land, 
and  remuneration  for  all  damages ;  and  this  may 
be  ascertained  either  by  reference  to  a  master,  or 
the  intervention  of  a  jury.  Trenton  Water  Power 
Co.  V.  Chamber.  471 

4.  Subscribers  to  the  stock  of  a  manufacturing  com- 
pany put  in  at  a  valuation  as  assets  of  the  com- 
pany, a  cotton  mill,  &c.,  receive  the  stock  of  the 
company  therefor,  and  dispose  of  the  same  as  their 
own.    The  company  tnke  possession  of  the  mill 
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and  use  it  for  several  years;  ao  QoaTeyanee  hj 
deed  is  made  to  them — a  mere  memoraodam  of  the 
transaction  being  made  on  the  joarnal  of  the  trea- 
surer. 

Held,  that  when  the  consideration  for  ike  propertj 
was  received,  its  former  owners  became  mere  tms- 
tees  of  the  company,  and  held  the  title  for  the 
company.  Any  conveyance  made  by  them  subse- 
quent to  that  transaction,  though  for  a  full  oondd- 
eration  to  a  grantee  with  notice,  would  be  void 
against  the  company. 

A  judgment  creditor  at  best  stands  in  no  better  situ- 
ation than  such  a  grantee.  JV*.  E.  Man.  Co.  v. 
Van  Dyke.  498 

5.  The  directors  of  an  incorporated  company  cannot 
speculate  with  the  funds  or  credit  of  the  company, 
and  appropriate  to  themselves  the  profit  of  such 
speculation.  They  cannot,  in  making  sales,  or  pur- 
chases for  the  company,  take  advantage  of  their 
position  as  directors,  and  either  directly  or  indi- 
rectly, speculate  upon  the  company. 

If  such  a  transaction  has  involved  a  complainant  in  a 
law  suit,  there  is  no  propriety  in  his  appealing  to 
a  court  of  conscience  to  give  him  redress,  whi(£  he 
is  not  entitled  to  by  the  strict  rules  of  the  common 
law.     Redmond  v.  Dickinson.  507 

6.  The  slight  but  unavoidable  obstruction  of  public 
rivers  by  a  railroad  company  under  the  autnoritj 
of  their  charter,  is  a  necessary  evil  which  must  he 
borne  for  the  sake  of  the  public  good  which  de- 
mands it.     Mt'y  Gen'l  v.  Hud.  R.  R.  R.  626 

That  which  would  otherwise  be  a  nuisance  if  done 
under  authority  of  law  for  the  public  good,  is  jos- 
tifiable.     Ibid.  526 

7.  The  act  of  15th  of  February,  1844,  entitled  "An 
act  to  relieve  the  creditors  of  The  Trenton  Dela- 
ware Falls  Company.'*  by  which  the  receivers  who 
had  been  appointed  by  the  court  were  authorized 
to  sell  the  real  estate,  franchises,  and  works  of  the 
said  company  free  and  dear  of  all  incumbrance, 
and  providing  that  nothing  in  the  abt  contained 
should  be  construed  to  affect  the  rights  of  the 
creditors,  or  to  invalidate  any  existing  lease  made 
by  said  company,  or  assignment  thereof ^  is' a  consti* 
tutional  and  valid  act.  it  was  designed  to  be  in 
aid  of  the  creditors  of  the  campaay,  /[lot  to  iunii- 
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date  ally  contracts,  but  to  enforce  them — not  to 
impair  any  secarities,  but  to  aid  in  obtaining  the 
benefit  of  them. 

The  assignment  of  a  lease  is  properly  the  transfer  of 
the  interest  of  the  tenant.  The  reason  and  spirit 
of  the  law,  no  less  than  its  langniaffe,  requires  that 
the  assignfiunt  of  leases  should  be  construed  to 
refer  to  the  tranter  of  the  rights  of  the  tenants, 
and  not  to  a  mere  assignment  of  the  rent.  Upon 
this  interpretation  the  act  is  constitutional. 

A  company  authorized  to  draw  water  from  a  river, 
and  owning  the  race-way  and  the  land  upon  which 
it  was  constructed,  have  the  right  to  the  use  of  the 
water  flowing  over  their  land  through  their  race- 
way, as  incident  to  the  ownership  of  the  lands,  as 
in  fact  a  part  of  the  land  itself;  and  in  such  case, 
neither  is  the  rent  of  the  water,  nor  the  right  to 
receive  and  demand  it,  a  franchise.  Potts  v.  TreU' 
ton  Water  Power  Co.  592 

8.  Two  railroad  companies  were  incorporated  to  com- 
plete two  independent  lines  across  the  state.  No 
route  was  prescribed  to  either  other  than  the  ter- 
mini. There  was  no  conflict  of  routes  on  the  face 
of  the  charters,  and  no  necessary  conflict  in  carry- 
ing out  the  objects  of  the  charters. 

Held,  that  the  prior  right  attached  to  the  company 
which  first  actually  surveyed  and  adopted  a  route 
and  filed  their  survey  in  the  oflSce  of  the  secretary 
of  state. 

That  as  no  specific  route  was  granted  to  either  com- 
pany, a  right  to  no  particular  place  accrued  to 
either  until  they  had  selected  or  determined  upon 
a  location.  That  no  importance  should  be  attacned 
to  the  fact  that  the  charter  of  one  company  was 
passed  seven  days  before  that  of  the  other. 

The  mere  experimental  surveying  of  a  route  will  not 
confer  any  vested  or  legal  right  until  it  shall  have 
been  adopted. 

By  adopting  and  filing  a  survey  of  their  route,  a  com- 
pany acquires  a  right  to  obtain  the  lands  over 
which  it  passed;  and  they  cannot  be  deprived  of 
that  riffht  by  another  company  purchasing  and 
taking  decNls  for  those  lands,  even  if  made  without 
notice. 

Such  conveyances  could  at  most  put  the  purchasers  in 
the  condition  of  land  owners,  liable  to  have  their 
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fluids  M^fi^n,  upon 'making  comptnaation.  Morris 
'  iMuI  Esssxr  V.  Blair.  635 

9.  By  the  eightk  section  of  tbeatt  iacorporating  the 
Newark  Pfaok  Road  and  Ferry  Cooipany,  the  com- 
pany  are  authorized  to  conatruct  a;  plank  road,  to 
,eommence  in.the  city  of  Newark,  east  of  Broad 
street,  and  thence,  passing  by  the  most  conTenient 
and  direct  course,  to  the  hank  of  the  Passaic  riTer, 
near  the  old  ferry,  and  across  the  meadow  between 
the  Passaic  and  Hackensack  rivers,  and  through 
the  county  of  Hudson,  in  the  most  eligible  route,  to 
its  point  of  termioation  in  said  county  and  oppo- 
site the  city  of  New  York ;  and  that  it  shall  be 
lawful  for  the  said  company  at  any  time  to  drive 
piles  and  erect  or  build  piers,  wharves,  platforms, 
ferry  stairs,  or  other  works  necessary  for  the  said 
road  and  ferries  thereon  in  the  said  Passaic  and 
Hackensack  rivers ;  provided  always,  that  the  free 
and  uninterrupted  navigation  of  Teasels  in  said 
rivers,  or  either  of  them,  is  not  thereby  prevented 
by  any  bridge  or  other  obstruction,  ia  any  manner 
whatever.  The  eleventh  section  provides  that  the 
company  shall  keep  and  maintain  two  good  and 
so£Scient  ferry  boats  at  the  respective  ferries  on 
each  of  the  said  rivers,  and  shall  cause  lamps  to  be 
put  up  at  the  extreme  point  of  each  per  at  said 
ferries,  which  shall  be  lighted  before  dark  every 
evenine,and  kept  lighted  until  daylight  next  morn- 
ing. After  the  company  had  driven  piles  and  in* 
dicated  the  distance  to  which  they  intended  to  pro- 
ject piers  into  the  river,  a  bill  was  filed,  praying 
an  injunction  restraining  the  said  company  from 
projecting  piers,  Ac,  into  the  Passaic  river,  and 
from  obstructing  the  free  navigation  of  said  river. 

Heldf  that  the  act  gives  the  company  the  right  to  ex- 
tend their  works  beyond  the  banks  of  the  river ; 
that  the  language  of  the  proviso  assumes  that  the 
works  authorized  will  be  an  obstruction  to  the 
river,  but  provides  that  no  such  obstruction  shall  be 
built  or  erected  as  would  prevent  the  free  and  un- 
interrupted navigation  of  vessels  in  Uic  river. 
JVewarifc  Plank  Road  Co.  v.  Elmer.  754 

As  the  plan  of  the  company,  mentioned  in  the  bill 
and  answer,  and  upon  which  they  were  proceeding 
to  construct  their  works  in  and  over  the  river,  ex- 
tended into  the  river  to  the  obstruction  of  naviga- 
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tioo,  beyond  what  uhu  necessary  for  the  purposes  of 
and  contemplated  by  the  act  of  incorporation^  an  in- 
junction was  allowed,  restraining  the.^defendants 
from  coostmeting  their  works  upon;  that  plan. 

'Held,  that  if  the  contemplated  plan^  would  occasion  an 
obstruction  to  the  navigation  of:  the  riTcr,  beyond 
what  the  charter  authorized,  the  works  would  be  a 
nuisance.  lb. 

.Every  erection  in  a  navigable  river,  which  obstructs 
or  hinders  the  navigation,  is  a  nuisance.  lb. 

It  is  well  settled  that  grants  of  this  nature  are  to  be 
construed  strictly,  And  not  extended  beyond  what 
is  reasonably  necessary  for  the  purpose  the  act  con- 
templates, lb. 

The  issue  made  is  that  the  piers  were  proposed  to  be 
built  as  the  charter  authorized^  and  would  not  pre- 
vent the  free  and  uninterrupted  navigation  to  any 
greater  extent  than  was  intended  by  it.  The  ques- 
tion is  as  to  the  meaning  of  the  charter.  It  is  too 
plain  to  admit  of  a  reasonable  doubt,  that  inde- 
pendent of  the  charter,  they  would  constitute  a 
nuisance.  lb. 

COTBNANT. 

1.  It  would  seem  that  a  tenant  may  ask:  the  aid  of 
this  oourt  to  prevent  his  landlord  from  breaking  a 
covenant  which,  though  not  made  with  the  tenant, 
will  work  a  forfeiture  of  his  estate. 

It  does  not  follow  that  because  a  suit  at  law  cannot 
be  maintained  on  such  a  covenant,  a  court  of  chan- 
cery may  not  protect  the  rights  of  parties  under  it. 

It  is  no  breach  of  a  covenant  which  .prdiibits  the 
erection  of  a  forge  or  furnace /or  the  manufacture 
ing  of  iron,  or  the  erection  of  any  building  for  any 
such  purpose,  to  erect  buildings  in  which  forges  for 
the  purpose  of  heating  iron,  and  moulding  and 
tiH>rA^ng  it  into  different  kinds  of  articles  to  be 
used  in  the  construction  of  locomotive  engines,  are 
intended  to  be  used. 

^  forge  or  furnace  for  the  manufacture  of  iron,  has  a 
definition  comprehended  and  understood  alike  by 
scientific  tmen  and  mechanics  acquainted  with  the 
business ;  and  in  such  cases  the  definition  will  con- 
trol in  the  construction  of  the  covenant  Rogers 
,  V.  Danforth.  28» 
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D. 

DEBTOR  AND  CREDITOR. 

1.  Where  the  funds  in  the  hands  of  receivers  for  dia- 
tribution  among  the  creditors  of  a  company,  after 
paying  prior  incumbrances,  amounted  to  mudi  more 
than  sufficient  to  satisfy  the  claims  of  the  compbdn- 
ants,  and  it  appeared  by  the  bill  that  there  was  a 
fund  in  court,  raised  out  of  the  'property  of  the 
mortgagors,  by  a  decree  of  this  court,  for  tiie  rery 
purpose  of  paying,  with  other  debts  of  the  com- 
pany, those  due  to  the  complainants,  it  was  held  to 
oe  inequitable  to  permit  the  complainants  to  en- 
force their  claims  against  other  lands ;  sufficient 
lands  of  the  mortgagers  having  already  been  sold,  un- 
der a  decree  of  the  court,  to  satisfy  their  mortgages. 

Where  two  creditors  have  liens,  the  one  on  two  funds 
of  a  debtor,  and  the  other  on  one  of  them  only,  the 
creditor  having  the  lien  on  the  two  will,  in  equity, 
not  be  permitted  to  invade  the  common  fund  until 
he  has  exhausted  the  other.  But  this  principle  is 
not  applicable  where  mortgagees  object  to  the  pay- 
ment of  a  prior  mortgage  out  of  a  common  fund, 
raised  in  part  by  the  sale  of  the  mortgaged  pre- 
mises, there  being  no  allegation  in  the  bill  that  the 
property  sold  did  not  bring  enough  to  pay  off  the 
first  mortgage.  If  it  did,  then  the  money  taken 
out  of  the  common  fund  to  pay  the  first  mortgage 
will  in  equity  be  taken  as  that  portion  of  the  fund 
realized  from  the  sale  of  the  mortgaged  premises. 
McKelway  v.  JV.  £.  Man.  Co.  371 

2.  '*  If  a  creditor  seeks  the  aid  of  this  court  against 
the  real  estate  of  his  debtor,  he  must  show  a  judg- 
ment at  law  creating  a  lien  on  such  estate ;  and  if 
he  seeks  aid  in  regard  to  the  personal  estate,  he 
must  show  an  execution  giving  him  a  legal  prefer- 
ence or  lien  on  the  goods  and  chattels,  which  he 
has  pursued  to  every  available  extent  at  law,  be- 
fore he  can  resort  to  equity  for  relief." 

The  exception  to  this  rule  recognized  in  BlackuM  d 
al.  V.  Rankin  ^  Lee,  3  Hal.  C.  A.  153,  that  this 
court  will  entertain  a  bill,  by  a  creditor  at  lar^  of 
a  firm,  to  restrain  an  execution  creditor  of  an  indi- 
vidual  member  of  the  firm,  from  enforcing  his  legal 
remedy  against  the  partnership  property,  is  not 
sustained  by  the  authorities.  There  can  be  no  enA 
exception  to  the  rule.    When  the  propriefy  of  muk 


sent  existing  COD tmuing  nnisance,  the  appeal  is  not 
liable  to  be  dismissed. 

There  can  be  no  appeal  from  an  order  of  tM  court  of 
chancery  directing  process  to  bring  in  the  parties 
to  answer  for  an  alleged  contempt.  Ifoaanot  be 
said  that  the  party  i^  aggrieved  byisnch  aa  order. 

TThere  the  order  hlis  been  ezecfttcn,  the  object  at- 
tained; and  there  is  nothing  apon  which  a  judgment 
of  Veversal  conld  operate,  the  appeal  wffl  he  dis- 
missed.   Coryell  v.  Holcornbe,  650 

4.  A  decree  which  does  not  dispose  of  the  whole 
merits  of  the  canse,  but  leaves  important  questions 
for  further  examination  and  the  future  judgment  of 
the  court,  is  not  ^  final  decree  within  the  meaning 
of  the  act,  which  requires  that ''  all  appeals,  except 
from  final  decrees,  shall  be  made  within  forty  days 
after  filing  the  order  or  decree  appealed  from. 
(R.  S.  921,  §  80.)  JTewark  Plank  Road  Co.  v.  El- 
mer, 764 

ASSIGNMENT. 

1.  If  a  debtor  makes  an  assignment  for  the  benefit 
of  his  creditors,  such  assignment  must  be  in  con- 
formity to  the  statute.  He  has  no  right  to  give  a 
preference  of  one  creditor  over  another,  nor  has 
he  a  right  to  annex  to  such  assignment  a  condition 
which  contravenes  any  provision  of  the  statute. 

The  assignee  cannot  protect  the  property  from  the 
debtor's  creditors,  by  virtue  of  such  an  assign- 
ment. If  an  assignment  is  made  for  the  equal 
benefit  of  the  creditors^  the  assignee  must  proce^ 
to  discharge  its  trusts  in  conformity  to  the  pro- 
visions of  the  statute. 

But  where,  at  the  request  of  some  of  the  creditors, 
the  books  of  account,  notes,  &c.,  were  placed  in 
the  hands  of  a  responuble  person  to  collect^  and 
for  no  other  purpose,  such  an  assignment  was  held  to 
be  no  more  than  a  power  of  attorney.    It  did  not 

Slace  the  property  beyond  the  control  of  the 
ebtor ;  it  created  no  right  between  the  assignee 
and  the  creditors.  There  was  nothing  illegal  in 
such  assignment,  nor  conld  it  prejudice  the  credi- 
tors.    Brown  v.  Holcornbe  and  Reading.  297 

2.  A.,  assigned^ to  B.,  a  decree  and  all  the  rights, 
powers,  and  equities,  appertaining  to  the  'same,  as 
fully  as  they  were  possessed  by  himself,  with  an- 
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will/^  or  ean  be '  fairly  implied  from  i  ts  provisiong. 
S^iunck  V.  Arrowsmith.  314 

DISCOVERY.    See  Prac/tce,  2. 

In.  the  case  of  a  bill  for  mere  :di8COTer7,  if  It  appears 
reasonable  that  the  complainant  should  be  entitled 
to  the  disclosure,  and  no  principles  of  law  or  equity 
are  violated  in  enforcing  it,  the  court  will  not  be 
.as  nice  in  the  application  of  technical  rules  as  when 
an  injunction  or  relief  is  asked  for. 

So  in  a  bill  for  discovery  only,  it  is  not  necessary  to 
aver  that  the  discovery  is  absolutely  necessary  or 
indispensable  to  the  defence.  It  will  be  sufficient 
to  state  and  show  that  it  is  material  evidence. 
Howell  V.  Ashmore.  82 

Nor  is  it  necessary  to  allege  in  the  bill  that  the  plain- 
tiff has  no  other  witness  or  evidence  to  establish  at 
law  the  facts  of  which  the  discovery  is  sought;  for 
he  is  entitled  to  it  if  it  is  merely  cumulative  evi- 
dence of  material  &cts.  lb. 

iDOWER. 

A  wtkkm  is  entitled  to  her  dower  in  an  equity  of  re- 
! ademption.    Hinchman  v.  Stilts.  454 

See  Mortgage^  2,  4. 

E. 

EASEMENT. 

By  a  grant  of  land,  easements  necessary  for  its  en- 
joyment are  created  ex  ntctsritaie,  and  pass  by  the 
grant,  idthough  not  expressly  named.  Brakely  t. 
Sharp f  1.  Water  was  diverted  by  the  owner  of 
two  dwellings  for  the  use  of  his  two  dwellings, 
one  above  and  the  other  below  a  road.  He  used 
the  water  for  twenty- three  years,  and  died.  Com- 
missioners appointed  by  the  orphans'  court  to 
make  partition  of  his  land  and  assign  dower,  as- 
signed the  land  above  the  road  partly  to  his  widow, 
and  partly  to  one  of  the  heirs,  and  afterwards  by 
order  of  the  court  sold  and  conveyed  the  land 
below  the  road,  under  which  conveyance  the  com- 
plainant held 

First.  That  no  adverse  possession  could  begin  until 
the  severance  of  the  title  by  the  commissioners. 

Second.  That  until  such  severance  no  easement  could 
exist  in  the  acqueduct. 

Third.  That  by  a  grant  of  land,  easements  necessary 
for  its  enjoyment  were  created  ex  necessitate. 
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B. 


BEQUEST.    See  Will,  S. 


BONDS. 

Coupon  bonds  payable  to  bearer,  althongli  not  negotia- 
ble under  the  law  merchant  as  bills  and  notes,  are 
instruments  of  a  peculiar  character^  and  being  ex- 
pressly designed  to  be  passed  from  hand  to  hand, 
and  by  common  usnage  actually  so  transferred,  are 
capable  of  passing  by  delivery  so  as  to  confer  a 
complete  title  in  the  possessor.  They  are  the  sub- 
ject of  pledge.    Morris  Canal  v.  Fisher.  667 


c. 

CONTEMPT. 

See  Practice.     Injunction, 

CONVERSION.    See  Will. 

CONVEYANCE.    See  Deed. 

CREDITOR.    See  DAtor  and  Creditor. 
Judgment^  1.     Corporation,  4. 
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CORPORATION. 

1.  When  a  board  of  directors  or  a  majority  of  stock- 
holders, deviate  from  the  originally  contemplated 
undertaking,  the  '^  rights  "  of  other  and  dissent- 
ing stockholders  are  *' affected;"  as  against  them 
they  cannot  legally  do  it.    Kean  v.  Jonnson.    401 

A  majority  of  stockholders  in  a  prosperous  corpora- 
tion, cannot  at  their  own  mere  caprice,  sell  out  the 
whole  source  of  their  emoluments  and  invest  their 
capital  in  other  enterprises,  where  the  minority 
desire  the  prosecution  of  the  business  in  which 
they  had  engaged.  The  contract  is,  that  their 
joint  funds  shall,  under  the  care  of  specified  per- 
sons, generally  called  directors,  be  employed,  and 
that  for  certain  specified  purposes.     Ibid. 

Where  the  duration  of  such  employment  is  limited  in 
the  charter,  until  that  time  it  must  continue  so  em- 
ployed, unless,  perhaps,  in  case  of  clear  loss.  If 
no  time  is  fixed  by  the  charter,  at  which  the  pro- 
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jy^^  of  «0DOQntB  by  the  orphans'  eonrt,  and  to 
pfeBeribe  the  particalar  cases  m  which  alone  that 
court  may  open  the  acconnt  and  order  a  re>settle- 
oest.    Ibid,  572 

^  advaneement  made  in  the  lifetime  of  the  testator 
is  no  part  of  the  estate  to  be  administered  by  his 
execntor.  And  where  the  will  directed  that  the 
advancement  should  be  deemed  a  part  of  the  resi- 
due of  the  estate  for  the  purpose  of  distribution 
among  the  legatees,  and  that  the  sum  advanced 
should  be  deducted  from  the  share  of  the  child  ad- 
vanced. It  was  Jfe/d,  that  the  whole  design  and 
operation  of  the  clause  was  to  designate  the  mode 
in  which  the  distribution  should  be  made,  in  order 
to  insure  perfect  equality  among  the  legatees.  It 
did  not  change  the  nature  of  the  advancement. 
nnd. 
The  notes  of  a  debtor  of  an  estate,  who  is  non-resi- 
dent and  insolvent,  may  be  omitted,  both  in  the 
inventory  and  in  the  account,  with  perfect  pro- 
priety. And  no  influence  unfavorable  to  the  exe- 
cutor should  be  drawn  from  it.     Ibid. 

3.  An  executor  or  administrator  cannot,  directly  or 
indirectly,  become  a  purchaser  of  his  own  sale. 
Mulford  V.  Bawen.  197 

See  Trust  and  Trustei,  3  and  4. 

4.  An  executor  or  administrator,  as  a  general  princi- 
ple, has  no  right  to  change  the  character  of  the 
trust  fund.     Quick  v.  Fisher.  802 

EVIDENCE. 

1.  No  person  can  be  deprived  of  the  right  to  manage 
his  own  affairs,  or  of  his  personal  liberty,  without 
the  intervention  of  a  jury ;  and  in  cases  of  lunacy, 
the  verdict  of  the  jury  is  to  be  founded,  as  in  all 
other  cases,  upon  satisfactory  and  unexceptionable 
evidence  submitted  to  their  consideration.  In  the 
matter  of  Runey  Dey.  181 

2.  On  taking  an  inquisition,  unlawful  evidence  was 
admitted,  on  exceptions  duly  made;  declarations 
not  under  oath,  as  to  the  state  of  mind  of  the  al- 
leged lunatic.  But  it  appearing  that  a  large  num- 
ber of  witnesses  had  been  examined,  that  the  aL 
leged  lunatic  was  before  the  jury,  that  the  investi- 
gation continued  for  five  successive  days,  and  that 
tiie  defence  had  been  conducted  by  able  counsel. 
It  was  hdd  that  the  court  would  not  be  justified  in 
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interfering  with  the  jMroceedings,  on  account  of  the 
admission  of  this  testimony,  its  character  not  being 
snch  as  must  fieccffori/y,  or  did  probably  influence 
tke  jury  in  their  finding. 
It  is  not  a  good  ground  for  exception,  that "  the  in- 
&nt  children  of  the  petitioner  were  day  by  day 
brought  before  the  jury,  and  appeals  as  from  them 
and  in  their  behalf,  made  to  said  jury  by  the  coun- 
sel having  the  conduct  of  the  suit  or  application." 
Ibid. 
3.  Courts  of  equity  have  manifested  much  more  lib- 
erality in  admitting  parol  evidence  in  cases  of  spe- 
cific performance,  to  resist  than  to  enforce  it.    Yet 
the  principle  has  never  been  established  by  author- 
ity;  that  such  evidence  is  admissible,  eyen  in  de- 
fence, to  vary  or  contradict  a  written  agreement. 
But  there  is  a  great  difierence  between  introducing 
parol  evidence  for  the  purpose  of  showing  that  the 
writing  does  not  express  the  trut  intention  of  the 
parties,  and  introducing  it  for  the  purpose  of  show- 
ing the  circumstances  which  make  it  inequitable 
and  unconscientious,  that  the  intention  should  be 
carried  out    SUnUtnburg  v.  Tompkins.  332 

4.  Although  books  of  a  company  are  not  evidence 
against  third  persons,  a  memorandum  in  writing 
made  by  an  agent  of  the  parties,  and  at  their  re- 
quest, is  evidence  for  and  against  them,  and  for  and 
against  all  persons  claiming  under  them.  Jf.  E. 
Man.  Co.  v.  Van  Dyke.  498 


F. 

PEAUD  (STATUTE  OP.)    8ee  Pleading. 

FRAUD. 

1.  A  general  creditor  having  no  specific  lien  on  his 
debtor's  property,  has  no  right  to  interfere  with 
any  disposition  his  debtor  may  make  of  it,  but  an 
attaching  creditor  has  such  a  lien  as  will  enable 
him  to  maintain  a  suit  in  chancery  to  set  aside  as 
fraudulent,  conveyances  or  judgments  under  which 
the  property  attached  is  claimed. 

A  bill  for  that  purpose  should  be  for  the  benefit  of 
the  complainant  and  such  others  of  the  creditors  as 
should  come  in  and  seek  relief  by  and  contribute 
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and  use  it  for  several  years;  no  oonyeyance  by 
deed  is  made  to  them — a  mere  memoraodam  of  the 
transaction  being  made  on  the  journal  of  the  trea- 
surer. 

Held,  that  when  the  consideration  for  the  property 
was  received,  its  former  owners  became  mere  trus- 
tees of  the  company,  and  held  the  title  for  the 
company.  Any  conveyance  made  by  them  subse- 
quent to  that  transaction,  though  for  a  full  consid- 
eration to  a  grantee  with  notice,  would  be  void 
against  the  company. 

A  judgment  creditor  at  best  stands  in  no  better  sita- 
ation  than  such  a  grantee.  JV.  E.  Man.  Co.  v. 
Van  Dyke.  498 

5.  The  directors  of  an  incorporated  company  cannot 
speculate  with  the  funds  or  credit  of  the  company, 
and  appropriate  to  themselves  the  profit  of  such 
speculation.  They  cannot,  in  making  sales,  or  pur- 
chases for  the  company,  take  advantage  of  their 
position  as  directors,  and  either  directly  or  indi- 
rectly, speculate  upon  the  company. 

If  such  a  transaction  has  involved  a  complainant  in  a 
law  suit,  there  is  no  propriety  in  his  appealing  to 
a  court  of  conscience  to  give  him  redress,  which  he 
is  not  entitled  to  by  the  strict  rules  of  the  common 
law.     Redmond  v.  Dickinson,  607 

6.  The  slight  but  unavoidable  obstruction  of  public 
rivers  by  a  railroad  company  under  the  autnority 
of  their  charter,  is  a  necessary  evil  which  must  be 
borne  for  the  sake  of  the  public  good  which  de- 
mands it.    M'y  Gen'l  v.  Hud.  R.  R.  R.  626 

That  which  would  otherwise  be  a  nuisance  if  done 
under  authority  of  law  for  the  public  good,  is  jus- 
tifiable.    Ibid.  526 

7.  The  act  of  15th  of  February,  1844,  entitled  "An 
act  to  relieve  the  creditors  of  The  Trenton  Dela- 
ware Falls  Company/'  by  which  the  receivers  who 
had  been  appointed  by  the  court  were  authorized 
to  sell  the  real  estate,  franchises,  and  works  of  the 
said  company  free  and  clear  of  all  incumbrance, 
and  providing  that  nothing  in  the  abt  contained 
should  be  construed  to  affect  the  rights  of  the 
creditors,  or  to  invalidate  any  existing  lease  made 
by  said  company,  or  assignment  thereof  is' a  consti- 
tutional and  valid  act.  it  was  designed  to  be  in 
aid  of  the  creditors  of  the  company,  Aot  to  inrali- 
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date  alij  c<>ntract8,  bat  to  enforce  them — not  to 
impair  any  secnrities,  but  to  aid  in  obtaining  the 
benefit  of  them. 

The  assignment  of  a  lease  is  properly  the  transfer  of 
the  interest  of  the  tenant  The  reason  and  spirit 
of  the  law,  no  less  than  its  language,  requires  that 
iht  assignmeiU  of  leases  should  be  construed  to 
refer  to  the  transfer  of  the  rights  of  the  tenants, 
and  not  to  a  mere  assignment  of  the  rent.  Upon 
this  interpretation  the  act  is  constitutional. 

A  company  authorized  to  draw  water  from  a  riyer, 
and  owning  the  race-way  and  the  land  upon  which 
it  was  constructed,  have  the  right  to  the  use  of  the 
water  flowing  over  their  land  through  their  race- 
way, as  incident  to  the  ownership  of  the  lands,  as 
in  fact  a  part  of  the  land  itself;  and  in  such  case, 
neither  is  the  rent  of  the  water,  nor  the  right  to 
receive  and  demand  it,  a  franchise.  Potts  v,  Tren- 
ton  Water  Power  Co.  592 

8.  Two  railroad  companies  were  incorporated  to  com- 
plete two  independent  lines  across  the  state.  No 
route  was  prescribed  to  either  other  than  the  ter- 
mini. There  was  no  conflict  of  routes  on  the  face 
of  the  charters,  and  no  necessary  conflict  in  carry- 
ing out  the  objects  of  the  charters. 

Held,  that  the  prior  right  attached  to  the  company 
which  first  actually  surveyed  and  adopted  a  route 
and  filed  their  survey  in  the  office  of  the  secretary 
of  state. 

That  as  no  specific  route  was  granted  to  either  com- 
pany, a  right  to  no  particular  place  accrued  to 
either  until  they  had  selected  or  determined  upon 
a  location.  That  no  importance  should  be  attached 
to  the  fact  that  the  charter  of  one  company  was 
passed  seven  days  before  that  of  the  other. 

The  mere  experimental  surveying  of  a  route  will  not 
confer  any  vested  or  legal  right  until  it  shall  have 
been  adopted. 

By  adopting  and  filing  a  survey  of  their  route,  a  com- 
pany acquires  a  right  to  obtain  the  lands  over 
which  it  passed;  and  they  cannot  be  deprived  of 
that  riffht  by  another  company  purchasinf^  and 
taking  deeds  for  those  lands,  even  if  made  without 
notice. 

Such  convevanoes  could  at  most  put  the  purchasers  in 
the  oondition  ^  land  owners,  liable  to  have  their 
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.  mid  Essex.  V.  Blair.  635 

9.  By  the  eightk  section  of  the  att  incorporating  the 
Newark  PTaok  Boad  and  Ferry  Coinpany,  the  com- 
pany are  authorized  to  cooatmct  a;  plank  road,  to 
commence  in  the  city  of  Newark^east  of  Broad 
street,  and  thence,  passing  by  the  most  conTenient 
and  direct  course,  to  the  bank  of  the  P^assaic  riyer, 
near  the  old  ferry,  and  across  the  meadow  between 
the  Passaic  and  Hackensack  rirers,  and  through 
the  county  of  Hudson,  in  the  most  eligible  route,  to 
its  point  of  termination  in  said  county  and  oppo- 
site the  city  of  New  York ;  and  that  it  shall  be 
lawful  for  the  said  company  at  any  time  to  drive 

Siles  and  erect  or  build  piers,  wharves,  platforms, 
3rry  stairs,  or  other  works  necessary  for  the  said 
road  and  ferries  thereon  in  the  said  Passaic  and 
Hackensack  rivers ;  provided  always,  that  the  free 
and  uninterrupted  navigation  of  Tesseb  in  said 
rivers,  or  eitixer  of  them,  is  not  thereby  prevented 
by  any  bridge  or  other  obstruction,  in  any  manner 
whatever.  The  eleventh  section  provides  that  the 
company  shall  keep  and  maintain  two  good  and 
sufficient  ferry  boats  at  the  respective  ferries  on 
each  of  the  said  rivers,  and  shall  cause  lamps  to  be 
put  up  at  the  extreme  point  of  eacb|ner  at  said 
ferries,  which  shall  be  lighted  before  dark  every 
evening,  and  kept  lighted  until  daylight  next  morn- 
ing. After  the  company  had  driven  piles  and  in* 
dicated  the  distance  to  which  they  intended  to  pro- 
ject piers  into  the  river,  a  bill  was  filed,  praying 
an  injunction  restraining  the  said  company  from 
projecting  piers,  &c.,  into  the  Passaic  river,  and 
from  obstructing  the  free  navigation  of  said  river. 
Held,  that  the  act  gives  the  company  the  right  to  ex- 
tend their  works  beyond  the  banks  of  ine  river; 
that  the  language  of  the  proviso  assumes  that  the 
works  authorized  will  be  an  obstruction  to  the 
river,  but  provides  that  no  such  obstruction  shall  be 
built  or  erected  as  would  prevent  the  free  and  un- 
interrupted navigation  of  vessels  in  the  river. 
Jfewark  Plank  Road  Co.  v.  Elmer.  754 

As  the  plan  of  the  company,  mentioned  in  the  bill 
and  answer,  and  upon  which  they  were  proceeding 
to  construct  their  works  in  and  over  the  river,  ex- 
tended into  the  river  to  the  obstruction  of  naviga- 
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tioo,  beyond  what  was  necessary  for  the  purposes  of 
and  contemplated  by  the  act  of  incorporation,  an  in- 
junction was  allowed,  restraining  tbe.fdefendaiits 
from  coDStcuetiagitheir  works /upon,  that  plan. 

^Htld,  that  if  the  contaiQplatedplan>  would  occasion  an 
obstruction  -to  the  navigation  ofrtbertrer,  beyond 
what  the  charier  authorized,  the  works  would  be  a 
isuisance.  lb* 

*  Every  erection  in  a  nayjgable  river,  which  obstructs 
or  hinders  the  navigation,  is  a  nuisance.  lb. 

It  is  well  settled  that  grants  of  this  nature  are  to  be 
construed  strictly,  and  not  extended  beyond  what 
is  reasonably  neeesfary  for  the  purpose  the  act  con« 
templates.  lb. 

The  issue  made  is  that  the  piers  were  proposed  to  be 
built  as  the  charter  ai^Aortzed,  and  would  not  pre- 
vent the  free  and  uninterrupted  navigation  to  any 
greater  extent  than-  was  intended  by  it.  The  ques- 
tion is  as  to  the  meaning  of  the  charter.  It  is  too 
plain  to  admit  of  a  reasonable  doubt,  that  inde- 
pendent, of  the  charter^  they  would  constitute  a 
nuisance.  lb. 

COVENANT. 

1.  It  would  seem  that  a  tenant  may  ask; the  aid  of 
this  court  to -prevent  his  landlord  from  breaking  a 
covenant  which,,  though  not  made  with  the  tenant, 
will  work  &  forfeiture  of  his  estate. 

It  does  not  follow  that;  because  a  suit  at  law  cannot 
be  maintained  on  such  a  covenant,  a  court  of  chan- 
cery may  not  protect  the  rights  of  parties  under  it. 

It  is  no  breach  of  a  covenant  which. prohibits  the 
erection  of  a  forge  or  furnace /or  iAe  manufacture 
ing  of  iron,  or.tbe  erection  of  any  buikiing  for  any 
such  pui7)08e,  to  erect  buildings  in  which  forges  for 
the  purpose  of  heating  iron^  and  matUding  and 
.working  it  into  different  kinds  of  articles  to  be 
used  in  the  construction  of  locomotive  engines,  are 
intended  to  be  used. 

•^  forge  or  furnace  for  the  manufacture  of  iron,  has  a 
definition  comprehended  and  understood  alike  by 
scientific  fmen  and  mechanics  acquainted  with  the 
business ;  and  in  such  cases  the  definition  will  con- 
trol in  the  construction  of  the  covenant  Rogers 
4  V.  Danforth.  28» 
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D. 

DEBTOR  AND  CREDITOR. 

1.  Where  the  funds  in  the  hands  of  receiTera  for  difi* 
tribtttion  among  the  creditors  of  a  company,  after 
paying  prior  incumbrances,  amounted  to  much  more 
than  sufficient  to  satisfy  the  claims  of  the  complain- 
ants, and  it  appeared  by  the  bill  that  there  was  a 
fund  in  court,  raised  out  of  the  [property  of  the 
mortgagors,  by  a  decree  of  this  court,  for  the  rery 
purpose  of  paying,  with  other  debts  of  the  com- 
pany, those  due  to  the  complainants,  it  was  held  to 
be  inequitable  to  permit  the  complainants  to  en- 
force their  claims  against  other  lands ;  sufficient 
lands  of  the  mortgagers  having  already  been  sold,  un- 
der a  decree  of  the  court,  to  satisfy  their  mortgages. 

Where  two  creditors  have  liens,  the  one  on  two  funds 
of  a  debtor,  and  the  other  on  one  of  them  only,  the 
creditor  having  the  lien  on  the  two  will,  in  equity, 
not  be  permitted  to  invade  the  common  fund  until 
he  has  exhausted  the  other.  But  this  principle  is 
not  applicable  where  mortgagees  object  to  the  pay- 
ment of  a  prior  mortgage  out  of  a  common  fund, 
raised  in  part  by  the  sale  of  the  mortgaged  pre- 
mises, there  being  no  allegation  in  the  bill  that  the 
property  sold  did  not  bring  enough  to  pay  off  the 
first  mortgage.  If  it  did,  then  the  money  taken 
out  of  the  common  fund  to  pay  the  first  mortgage 
will  in  equity  be  taken  as  that  portion  of  the  fund 
realized  from  the  sale  of  the  mortgaged  premises. 
McKelway  v.  JV.  jB.  Man.  Co.  371 

2.  <*  If  a  creditor  seeks  the  aid  of  this  court  against 
the  real  estate  of  his  debtor,  he  must  show  a  judg- 
ment at  law  creating  a  lien  on  such  estate ;  and  if 
he  seeks  aid  in  regard  to  the  personal  estate,  he 
must  show  an  execution  giving  him  a  legal  prefer- 
ence or  lien  on  the  goods  and  chattels,  which  he 
has  pursued  to  every  available  extent  at  law,  be- 
fore he  can  resort  to  equity  for  relief." 

The  exception  to  this  rule  recognized  in  BlackwM  d 
al.  V.  Rankin  ^  Lee,  3  Hal.  C.  H.  153,  that  this 
court  will  entertain  a  bill,  by  a  creditor  at  lar^  of 
a  firm,  to  restrain  an  execution  creditor  of  an  indi- 
vidual member  of  the  firm,  from  enforcing  his  legal 
remedy  against  the  partnership  property,  is  not 
sustained  by  the  authorities.  There  can  be  no  asdi 
exception  to  the  rule.    When  the  propriety  of  such 
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an  exception  can  be  shown,  it  will  reveal  the  injus- 
tice of  the  rule  itself.     Young  v.  Frier.  465 
See  Fraud,  6. 

DEOBBE  (ASSIGNMENT  OF.)    See  Jbtignmeni.    Ptac^ 
tiee,  14.    Jlppeal,  4. 

DEED. 

The  acknowledgment  of  the  receipt  of  the  considera- 
tion money  in  a  deed  is  prima  ^acie  evidence  that 
the  consideration  is  paid.  But  it  is  not  conclusive. 
The  grantor  may  show  that  the  consideration  was 
other  than  a  moneyed  consideration,  or  if  a  moneyed 
consideration,  that  in  whole  or  in  part  it  was  unpaid. 

The  acknowledgment  of  payment  in  a  deed  is  a  re- 
ceipt for  the  consideration  money,  and  if  the  grantor 
impeaches  that  receipt  it  must  be  clearly  made  out 
to  the  satisfaction  of  the  tribunal  to  which  an  ap- 
peal is  made  for  redress.     Herbert  v,  Scojield.    492 

A  deed  fraudulent  as  to  judgment  creditors,  may  be 
impeached  by  a  purchaser  holding  a  conveyance 
under  that  judgment ;  but  such  purchaser  stands  in 
no  better  situation  than  the  judgment  creditor 
filing  a  bill  to  avoid  the  alleged  fraudulent  deed. 
To  ascertain,  therefore,  the  rights  of  the  complain- 
ant, and  whether  he  is  entitled  to  the  relief  sought 
by  his  bill,  we  must  examine  into  and  ascertain  the 
rights  of  the  judgment  creditors  under  whom  he 
claims.    Smith  v^  Espy.  160 

Where  a  conveyance  of  land  has  been  made  in  fee, 
and  a  third  person  claiming  a  life  estate  in  the  same 
land,  by  virtue  of  an  alleged  parol  agreement  made 
with  the  grantor  before  the  execution  of  the  deed, 
seeks  to  reform  the  deed  so  as  to  protect  his  life 
estate,  he  must  make  the  grantor,  as  well  as  the 
grantee,  a  party  to  the  suit. 

Such  agreement  cannot  affect  the  grantee  unless  he 
had  notice  of  it.    Degroot  v.  Wright.  55 

See  Trust  and  Trustees,  3. 

DEMURRER.    See  Practice,  Pleading,  14,  17. 

DEVISE.    See  Will,  4,1. 

Where  real  estate  is  devised  to  the  same  person  who 
is  directed  to  pay  a  legacy,  the  legacy  will  be  an 
equitable  charge  upon  the  real  estate  so  devised, 
unless  a  contrary  intention  is  expresBed  in  the 
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will,'  or  ean  be '  fairly  implied '  from  its  provisiong. 
S^aenck  r.  Arrawsmith.  314 

DISCOVERY.    See  Practice,  2. 

In.  the  case  of  a  bill  for  mere  tdiscovery,  if  It  iq^petrs 
reasonable  that  the  complainant  should  be  entitled 
to  the  disclosure,  and  no  principles  of  law  or  eopUj 
are  yiolated  in  enforcing  it,  the  court  will  not  be 
.as  nice  in  the  application  of  technical  rules  as  when 
an  in  junction  or  relief  is  asked  for. 

So  in  a  bill  for  discovery  only,  it  is  not  necessary  to 
aver  that  the  discovery  is  absolutely  necessary  or 
indispensable  to  the  defence.  It  will  be  sufficient 
to  state  and  show  that  it  is  material  evidence. 
Howell  V.  Ashmort.  82 

Nor  is  it  necessary  to  allege  in  the  blQ  that  the  plain- 
tiff has  no  other  witness  or  evidence  to  establish  at 
law  the  facts  of  which  the  discovery  is  sought;  for 
he  is  entitled  to  it  if  it  is  merely  cumulative  evi- 
dence of  material  fiicts.  lb. 

iDOWER. 

A  wtkkm  is  entitled  to  her  dower  in  an  equity  of  re- 
."demption.    Hinchman  v.  Stiles.  454 

See  Mortgage^  2,  4. 

E. 

EASEMENT. 

By  a  grant  of  land,  easements  necessary  for  its  en- 
joyment are  created  ex  necesHtate,  and  pass  by  the 
grant,  idthou^h  not  expressly  named.  Brakdy  t. 
Sharp,  1.  Water  was  diverted  by  the  owner  of 
two  dwellings  for  the  use  of  his  two  dwellings, 
one  above  and  the  other  below  a  road.  He  used 
the  water  for  twenty-three  years,  and  died.  Com- 
missioners appointed  by  the  orphans'  court  to 
make  partition  of  his  land  and  assign  dower,  as- 
signed the  land  above  the  road  partly  to  his  widow, 
and  partly  to  one  of  the  heirs,  and  afterwards  by 
order  of  the  court  sold  and  conveyed  the  land 
below  the  road,  under  which  conveyance  the  com- 
plainant held 

First.  That  no  adverse  possession  could  begin  until 
the  severance  of  the  title  by  the  commissioners. 

Second.  That  until  such  severance  no  easement  could 
exist  in  the  acqueduct. 

Third.  That  by  a  grant  of  land,  easements  necessary 
for  its  enjoyment  were  created  ex  necessitate. 
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Fourth.  That  by  the  setting:  off  of  the.  laad  above 
the  road  before  the  sale  of  that<  belowi  there  was 
a  severance  of  the  unity  of  title»  and  those  to 
whom  it  was  set  off  took  it  frea*  fromiaaj  enciim- 
branoe  of  the  eaaenent    Bnkdf\9.*  ShmrjiLj         9 

Ea^UTOB  AND  ADMINISTRATOR. 

1.  A  testator  devised  to  hiB>wife>  the  nae^ofv  his  per- 
sonal and  real  estate,  as  long  .as.she  remained  his 
widow,  or  daring  her  natut^k  life;  M  her  death, 
or  if  she  married,  then  at; her  marriage,  all  the 

.realestatO)  and  the  residue  of  the  persoDsl  estate 
was  to  be  divided  equally  among: the  testator's 
children.  The  wife  married  again,  and  since  that 
time  to  the  filing  of  the  bill,  with  her  husband, 
remained  in  the  actual  possession  of  the  larger 
portion  of  the  real  estate,  and  they  received 
the  rents  from  the  person  occupying  the  residue. 
Grant  v.  Van  Duyne.  259 

Held,  that  they  must  account  for  the  rents  and  profits 
of  all  the  real  estate,  of  which  the  testaiior  died 
seized,  since  the  date  of  the  marriage.    Ibid, 

That  they  could  not  claim  an  allowance  for  improve- 
ments put  upon  the  estate,  and  for  moneys  paid  for 
the  tillage,  care  and  culture  of  the  land  by  the 
widow,  (luring  her  widowhood.     Ibid^ 

If  a  feme  sole  being  an  executrix  or  administratrix, 
wastes  the  goods  of  her  testator  or  intestate,  and 
then  marries,  her  husband  is  liable  as  long  as  the 
coverture  lasts  for  the  devastavit     Ibid. 

So  where  the  administratrix,  for  a  valuable  consideF- 
ation,  and  bona  fide  transferred  obligations  belong- 
ing to  the  estate  of  the  testator  to  one  with  whom 
she  subsequently  intermarried,  he  has  no  right  to 
retain  them  as  his  own,  but  must  be  held  accounta- 
ble with  her  for  all  the  property  which  came  to 
her  possession.     Ibid.  259 

2.  A  palpable  mistake  appearing  upon  the  face  of  an 
executor's  account,  after  final  settlement  and  al- 
lowance, may  be  relieved  against  in  equity.  Black 
V.  WhitalL  572 

The  twenty-seventh  section  of  the  act  respeeting  the 
orphans'  court,  R  S.,  214,  was  not  designed  to 
limit  the  powers  or  abridge  the  jurisdiction  of  the 
court  of  chancery.  The  desi^  of  the  section  is 
clearly  to  declare  the  conclusiveness  of  the  settle- 
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mniB  of  AODOQotB  bj  the  orphans'  court,  and  to 
pteaeribe  the  particalar  cases  in  which  alone  that 
oonrt  may  open  the  account  and  order  a  re-settle- 
ment.   Ibid.  572 

Am  advaneement  made  in  the  lifetime  of  the  testator 
is  no  part  of  the  estate  to  be  administered  by  his 
executor.  And  where  the  will  directed  that  the 
advancement  should  be  deemed  a  part  of  the  resi- 
due of  the  estate  for  the  purpose  of  distribution 
among  the  legatees,  and  that  the  sum  advanced 
should  be  deducted  from  the  share  of  the  child  ad- 
vanced. It  was  Heldf  that  the  whole  design  and 
operation  of  the  clause  was  to  designate  the  mode 
in  which  the  distribution  should  be  made,  in  order 
to  insure  perfect  equality  among  the  legatees.  It 
did  not  change  the  nature  of  the  advancement. 
ndd. 

The  notes  of  a  debtor  of  an  estate,  who  is  non-resi- 
dent and  insolvent,  may  be  omitted,  both  in  the 
inventory  and  in  the  account,  with  perfect  pro- 
priety. And  no  influence  unfavorable  to  the  exe- 
cutor Aould  be  drawn  from  it.     Ibid. 

3.  An  executor  or  administrator  cannot,  directly  or 
indirectly,  become  a  purchaser  of  his  own  sale. 
Muljord  V.  Batoen'  797 

See  Trust  and  TrusiH,  3  and  4. 

4.  An  executor  or  administrator,  as  a  general  princi- 
ple, has  no  right  to  change  the  cl^racter  of  the 
trust  fund.     Quick  v.  Fisher.  802 

EVIDENCE. 

1.  No  person  can  be  deprived  of  the  right  to  manage 
his  own  affairs,  or  of  his  personal  liberty,  without 
the  intervention  of  a  jury ;  and  in  cases  of  lunacy, 
the  verdict  of  the  jury  is  to  be  founded,  as  in  all 
other  cases,  upon  satisfactory  and  unexceptionable 
evidence  submitted  to  tbeir  consideration.  In  the 
matter  of  Runey  Dey.  181 

2.  On  taking  an  inquisition,  unlawful  evidence  was 
admitted,  on  exceptions  duly  made;  declarations 
not  under  oath,  as  to  the  state  of  mind  of  the  al- 
leged lunatic.  But  it  appearing  that  a  large  num- 
ber of  witnesses  had  been  examined,  that  the  al- 
leged lunatic  was  before  the  jury,  that  the  investi- 
gation continued  for  five  successive  days,  and  that 
tiie  defence  had  been  conducted  by  able  counsel. 
It  was  held  that  the  court  would  not  be  justified  in 
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•vpwveiit  its  Effecting  such  rights,  viz:  the  consont 
'6(  every  stockholder.     Ibid. 

Quere — Whether  a  supplement  authorizing  any  devia- 
tion from  the  original  charter  and  not  requiring 
the  consent  of  all  the  stockholders,  is  unconstitu- 
tional?   Hid. 

Where  the  company  whose  road  was  purchased  under 
the  above  supplement,  and  who  were  not  a  neces- 
sary party  to  any  of  the  diflFerent  kinds  of  relief 
prayed,  had  not  been  made  a  party  to  a  bill  filed 
by  one  who  was  a  protesting  stockholder,  against 
the  directors  of  both  roads,  and  the  company  in 
possession  of  the  road,  and  all  its  property  but  the 
franchise ;  and  the  objection  was  not  taken  until  the 
hearing  of  a  general  demurrer  to  the  equity  of  the 
bill.  The  court  disposed  of  the  case  on  its  merits, 
without  requiring  such  formal  parties  to  be  joined. 
Ibid. 

2.  Where  the  charter  of  a  company  required  five 
managers  to  constitute  a  quorum,  and  there  were 
but  four  present  when  a  resolution  v/as  passed, 
authorizing  the  execution  of  a  mortgage,  the  mort- 

'  gage,  is  null  and  void,  from  the  fact  that  it  never 
received  the  sanction  of  the  board  of  directors. 
Holcambe  v.  The  Jf.  II.  Del.  Bd.,  457. 
See  Fraud  by  Incorporated  Co^s. 

3.  One  who  had  waived  his  right  to  have  commis- 
sioners called,  and  permitted  a  corporation  to  take 
possession  of  his  land  without  first  making  com- 
pensation, or  pursuing  the  mode  prescribed  by  the 
act  to  ascertain  it ;  and  permitted  then^  to  change 
the  character  of  the  property,  expend  large  sums 
of  money  upon  it,  and  constitute  it  a  part  of  an 
extensive  and  valuable  public  improvement,  cannot 
recover  the  possession  of  the  land,  upon  paying  for 
the  improvements.  The  only  relief  the  court  will 
afford,  is  to  give  him  compensation  for  his  land, 
and  remuneration  for  all  damages ;  and  this  may 
be  ascertained  either  by  reference  to  a  master,  or 
the  intervention  of  a  jury.  Trenton  Water  Power 
Co.  V.  Chamber.  471 

4.  Subscribers  to  the  stock  of  a  manufacturing  com- 
pany put  in  at  a  valuation  as  assets  of  the  com- 
pany, a  cotton  mill,  &c.,  receive  the  stock  of  the 
company  therefor,  and  dispose  of  the  same  as  their 
own.    The  company  take  possession  of  the  mill 
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and  use  it  for  several  years;  no  oonyeyance  by 
deed  is  made  to  them — a  mere  memormodam  of  the 
transaction  being  made  on  the  journal  of  the  trea- 
surer. 

Heldf  that  when  the  consideration  for  the  property 
was  received,  its  former  owners  became  mere  tms- 
tees  of  the  company,  and  held  the  title  for  the 
company.  Any  conveyance  made  by  them  subse- 
quent to  that  transaction,  though  for  a  full  consid- 
eration to  a  grantee  with  notice,  would  be  void 
against  the  company. 

A  judgment  creditor  at  best  stands  in  no  better  situ- 
ation than  such  a  grantee.  JV*.  E.  Man.  Co.  v* 
Van  Dyke.  498 

5.  The  directors  of  an  incorporated  company  cannot 
speculate  with  the  funds  or  credit  of  the  company, 
and  appropriate  to  themselves  the  profit  of  such 
speculation.  They  cannot,  in  making  sales,  or  pur- 
chases for  the  company,  take  advantage  of  their 
position  as  directors,  and  either  directly  or  indi- 
rectly, speculate  upon  the  company. 

If  such  a  transaction  has  involved  a  complainant  in  a 
law  suit,  there  is  no  propriety  in  his  appealing  to 
a  court  of  conscience  to  give  him  redress,  which  he 
is  not  entitled  to  by  the  strict  rules  of  the  common 
law.     Redmond  v.  Dickinson.  507 

6.  The  slight  but  unavoidable  obstruction  of  public 
rivers  by  a  railroad  company  under  the  authority 
of  their  charter,  is  a  necessary  evil  which  must  be 
borne  for  the  sake  of  the  public  good  which  de- 
mands it.    M'y  GenH  v.  Hud.  R.  R.  R.  526 

That  which  would  otherwise  be  a  nuisance  if  done 
under  authority  of  law  for  the  public  good,  is  jus- 
tifiable.    Ibid.  526 

7.  The  act  of  15th  of  February,  1844,  entitled  "An 
act  to  relieve  the  creditors  of  The  Trenton  Dela- 
ware Falls  Company/'  by  which  the  receivers  who 
had  been  appointed  by  the  court  were  authorized 
to  sell  the  real  estate,  franchises,  and  works  of  the 
said  company  free  and  clear  of  all  incumbrance, 
and  providing  that  nothing  in  the  abt  contained 
should  be  consti*ued  to  affect  the  rights  of  the 
creditors,  or  to  invalidate  any  existing  lease  made 
by  said  company,  or  assignment  thereof^  is' a  consti- 
tutional and  valid  act.  It  was  designed  to  be  in 
aid  of  the  creditors  of  the  CQmpany,  not  to  ininili- 
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date  ally  contracts,  but  to  enforce  them — not  to 
impair  any  secarities,  but  to  aid  in  obtaining  the 
benefit  of  them. 

The  assignment  of  a  lease  is  properly  the  transfer  of 
the  interest  of  the  tenant.  The  reason  and  spirit 
of  the  law,  no  less  than  its  language,  requires  that 
the  assignfMTit  of  leases  should  be  construed  to 
refer  to  the  transfer  of  the  rights  of  the  tenants, 
and  not  to  a  mere  assignment  of  the  rent.  Upon 
this  interpretation  the  act  is  constitutional. 

A  company  authorized  to  draw  water  from  a  river, 
and  owning  the  race-way  and  the  land  upon  which 
it  was  constructed,  have  the  right  to  the  use  of  the 
water  flowing  over  their  land  through  their  race- 
way, as  incident  to  the  ownership  of  the  lands,  as 
in  fact  a  part  of  the  land  itself;  and  in  such  case, 
neither  is  the  rent  of  the  water,  nor  the  right  to 
receive  and  demand  it,  a  franchise.  Potts  v.  Tren' 
ton  Water  Power  Co,  592 

8.  Two  railroad  companies  were  incorporated  to  com- 
plete two  independent  lines  across  the  state.  No 
route  was  prescribed  to  either  other  than  the  ter- 
mini. There  was  no  conflict  of  routes  on  the  face 
of  the  charters,  and  no  necessary  conflict  in  carry- 
ing out  the  objects  of  the  charters. 

Held,  that  the  prior  right  attached  to  the  company 
which  first  actually  surveyed  and  adopted  a  route 
and  filed  their  survey  in  the  office  of  the  secretary 
of  state. 

That  as  no  specific  route  was  granted  to  either  com- 
pany, a  right  to  no  particular  place  accrued  to 
either  until  they  had  selected  or  determined  upon 
a  location.  That  no  importance  should  be  attached 
to  the  fact  that  the  charter  of  one  company  was 
passed  seven  days  before  that  of  the  other. 

The  mere  experimental  surveying  of  a  route  will  not 
confer  any  vested  or  legal  right  until  it  shall  have 
been  adopted. 

By  adopting  and  filing  a  survey  of  their  route,  a  com- 
pany acquires  a  right  to  obtain  the  lands  over 
which  it  passed;  and  they  cannot  be  deprived  of 
that  right  by  another  company  purchasing  and 
taking  deeds  for  those  lands,  even  if  made  without 
notice. 

Such  conveyanoes  could  at  most  pat  the  pnrchasera  in 
tiie  condition  of  land  owners,  liable  to  have  their 
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JjMids  tak«in,iipon  making  compttiBatioiL    Mwrris 
.  i|imI  Essexr  v,  Blair.  635 

9.  By  the  eighth  section  of  the  act  incorporating  the 
Newark  Plaok  Road  and  Ferry  Company,  the  com- 
pany are  authorized  to  construct  a;  plank  road,  to 
:4X)mmence  in  the  city  of  Newark,  east  of  Broad 
street,  and  thence,  passing  by  the  most  conTcnient 
and  direct  course,  to  the  hank  of  the  F^assaic  riTer, 
near  the  old  ferry,  and  across  the  meadow  between 
the  Passaic  and  Hackensack  riyers,  and  through 
the  county  of  Hudson,  in  the  most  eligible  route,  to 
its  point  of  termination  in  said  county  and  oppo- 
site the  city  of  New  York ;  and  tiiat  it  shall  be 
lawful  for  tibe  said  company  at  any  time  to  drive 

Sales  and  erect  or  build  piers,  wharves,  platforms, 
erry  stairs,  or  other  works  necessary  for  the  said 
road  and  ferries  thereon  in  the  said  Passaic  and 
Hackensack  rivers ;  provided  always,  that  the  free 
and  uninterrupted  navigation  of  vessels  in  said 
rivers,  or  either  of  them,  is  not  thereby  prevented 
by  any  bridge  or  other  obstruction,  in  any  manner 
whatever.  The  eleventh  section  provides  that  the 
company  shall  keep  and  maintain  two  good  and 
sufficient  ferry  boats  at  the  respective  ferries  on 
each  of  the  said  rivers,  and  shall  cause  lamps  to  be 
put  up  at  the  ei;treme  point  of  each  pier  at  said 
ferries,  whi^  shall  be  lighted  before  dark  every 
evening,  and  kept  lighted  until  daylight  next  morn- 
ing. After  the  company  had  driven  piles  and  in* 
dicated  the  distance  to  which  they  intended  to  pro- 
ject piers  into  the  river,  a  bill  was  filed,  praying 
an  injunction  restraining  the  said  company  trom 
projecting  piers,  &c.,  into  the  Passaic  river,  and 
from  obstructing  the  free  navigation  of  said  river. 
Held  J  that  the  act  gives  the  company  the  right  to  ex- 
tend their  works  beyond  the  banks  of  the  river ; 
that  the  language  of  the  proviso  assumes  that  the 
works  authorized  will  be  an  obstruction  to  the 
river,  but  provides  that  no  such  obstruction  shall  be 
built  or  erected  as  would  prevent  the  free  and  un- 
interrupted navigation  of  vessels  in  the  river. 
J^'ewark  Plank  Road  Co.  v.  Elmer.  754 

As  the  plan  of  the  company,  mentioned  in  the  bill 
and  answer,  and  upon  which  they  were  proceeding 
to  construct  their  works  in  and  over  the  river,  ex- 
tended into  the  river  to  the  obstruction  of  naviga- 


tioB,  beyond  what  was  necessary  for  the  purposes  of 
and  contemplated  by  the  act  of  incorporation^  an  in- 
junction was  allowed,  restraining  the.>defenda»ts 
from  constraeting  tbeir  works  upon,  that  plan. 

Ueldj  that  if  the  eoirteuiplated  plan;WOidd  occasion  an 
obstruction  to  the  naTJgation  ofithertrer,  beyond 
what  the  charter  authorized,  the.  works  would  be  a 
nuisance.  lb. 

•  Every  erection  in  a  navigable  river,  which  obstructs 
or  hinders  the  navigation,  is  a  nuisance.  lb. 

It  is  well  settled  that  grants  of  this  nature  are  to  be 
construed  strictly,  and  not  extended  beyond  what 
is  reasonably  necestary  for  the  purpose  the  act  con- 
templates, lb. 

The  issue  made  is  that  the  piers  were  proposed  to  be 
built  as  the  charter  authorized,  and  would  not  pre- 
vent the  free  aod  uninterrupted  navigation  to  any 
greater  extent  than  was  intended  by  it  The  ques- 
tion is  as  to  the  meaning  of  the  charter.  It  is  too 
plain  to  admit  of  a  reasonable  doubt,  that  inde- 
pendent of  the  charter,  they  would  constitute  a 
nuisance.  lb. 

COVENANT. 

1.  It  would  seem  that  a  tenant  may  aak. the  aid  of 
this  court  to  prevent  his  landlord  fiom  breaking  a 
covenant  which,. though  not  made  with  the  tenant, 
will  work  a;  forfeiture  of  his  estate. 

It  does  not  follow  that:  because  a  suit  at  law  cannot 
be  maintained  on  such  a  covenant,  a  court  of  chan- 
cery may  not  protect  the  rights  of  parties  under  it. 

It  is  no  breach  of  a  covenant  which  .prohibits  the 
erection  of  a  forge  or  furnace /or  the  manufacture 
ing  of  iron,  or  the  erection  of  any  building  for  any 
such  purpose,  to  erect  buildings  in  which  forges  for 
the  purpose  of  heating  iron^  and  moulding  and 
working  it  into  different  kinds  of  articles  to  be 
used  in  the  construction  of  locomotive  engines,  are 
intended  to  be  used. 

•^  forge  or  furnace  for  the  manufacture  of  iron,  has  a 
definition  comprehended  and  understood  alike  by 
scientific  ^men  and  mechanics  acquainted  with  the 
business ;  and  in  such  cases  the  definition  will  con- 
trol in  the  construction  of  the  covenant  Rogers 
(  V.  Danforth.  28» 
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D. 

DEBTOR  AND  CREDITOR. 

1.  Where  the  fands  io  the  hande  of  receivers  for  dk- 
tribatioQ  among  the  creditors  of  a  company,  after 
paying  prior  incumbrances,  amounted  to  much  more 
than  sufficient  to  satisfy  the  claims  of  the  complnn- 
ants,  and  it  appeared  by  the  bill  that  there  was  a 
fund  in  court,  raised  out  of  the  [property  of  the 
mortgagors,  by  a  decree  of  this  court,  for  the  very 
purpose  of  paying,  with  other  debts  of  the  com- 
pany, those  due  to  the  complainants,  it  was  held  to 
oe  inequitable  to  permit  the  complainants  to  en- 
force their  claims  against  other  lands ;  sufficient 
lands  of  the  mortgagers  having  already  been  sold,  un- 
der a  decree  of  the  court,  to  satisfy  their  mortgages. 

Where  two  creditors  have  liens,  the  one  on  two  funds 
of  a  debtor,  and  the  other  on  one  of  them  only,  the 
creditor  having  the  lien  on  the  two  will,  in  equity, 
not  be  permitted  to  invade  the  common  fund  until 
he  has  exhausted  the  other.  But  this  principle  is 
not  applicable  where  mortgagees  object  to  the  pay- 
ment of  a  prior  mortgage  out  of  a  common  fund, 
raised  in  part  by  the  sale  of  the  mortgaged  pre- 
mises, there  being  no  allegation  in  the  bill  that  the 
property  sold  did  not  bring  enough  to  pay  off  the 
first  mortgage.  If  it  did,  then  the  money  taken 
out  of  the  common  fund  to  pay  the  first  mortgage 
will  in  equity  be  taken  as  tnat  portion  of  the  fund 
realized  from  the  sale  of  the  mortgaged  premises. 
McKdway  v.  Jf.  E.  Man.  Co.  371 

2.  ''  If  a  creditor  seeks  the  aid  of  this  court  against 
the  real  estate  of  his  debtor,  he  must  show  a  judg- 
ment at  law  creating  a  lion  on  such  estate ;  and  if 
he  seeks  aid  in  regard  to  the  personal  estate,  he 
must  show  an  execution  giving  him  a  legal  prefer- 
ence or  lien  on  the  goods  and  chattels,  which  he 
has  pursued  to  every  available  extent  at  law,  be- 
fore he  can  resort  to  equity  for  relief." 

The  exception  to  this  rule  recognized  in  BlackvM  d 
al.  V.  Rankin  4*  Lee,  3  Hal.  C.  A.  153,  that  this 
court  will  entertain  a  bill,  by  a  creditor  at  lar^  of 
a  firm,  to  restrain  an  execution  creditor  of  an  indi- 
vidual member  of  the  firm,  from  enforcing  his  legil 
remedy  against  the  partnership  property,  is  not 
sustained  by  the  authorities.  There  oaii  be  no  sodi 
exception  to  the  rule.    When  the  propriety  of  aaoh 
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an  exception  can  be  shown,  it  will  reteal  the  injus- 
tice of  tne  mle  itself.     Young  v.  Fritr.  465 
See  Fraud,  6. 

DECREE  (ASSIGNMENT  OF.)    See  AtHgnfMnt.    Pfac- 
iicSf  14.    Appeal,  4. 

DEED. 

The  acknowledgment  of  the  receipt  of  the  considera- 
tion money  in  a  deed  is  prima  facie  evidence  that 
the  consideration  is  paid.  Bat  it  is  not  conclusive. 
The  grantor  may  show  that  the  consideration  was 
other  than  a  moneyed  consideration,  or  if  a  moneyed 
consideration,  that  in  whole  or  in  part  it  was  unpaid. 

The  acknowledgment  of  payment  m  a  deed  is  a  re- 
ceipt for  the  consideration  money,  and  if  the  grantor 
impeaches  that  receipt  it  must  be  clearly  made  out 
to  the  satisfaction  of  the  tribunal  to  which  an  ap- 
peal is  made  for  redress.     Herbert  v.  Scofield.    492 

A  deed  fraudulent  as  to  judgment  creditors,  may  be 
impeached  by  a  purchaser  holding  a  conveyance 
under  that  judgment ;  but  such  purchaser  stands  in 
no  better  situation  than  the  judgment  creditor 
filing  a  bill  to  avoid  the  alleged  fraudulent  deed. 
To  ascertain,  therefore,  the  rights  of  the  complain- 
ant, and  whether  he  is  entitled  to  the  relief  sought 
by  his  bill,  we  must  examine  into  and  ascertain  the 
rights  of  the  judgment  creditors  under  whom  he 
claims.    Smith  v.  Espy,  160 

Where  a  conveyance  of  land  has  been  made  in  fee, 
and  a  third  person  claiming  a  life  estate  in  the  same 
land,  by  virtue  of  an  alleged  parol  agreement  made 
with  the  grantor  before  the  execution  of  the  deed, 
seeks  to  reform  the  deed  so  as  to  protect  his  life 
estate,  he  must  make  the  grantor,  as  well  as  the 
grantee,  a  party  to  the  suit. 

Such  agreement  cannot  affect  the  grantee  unless  he 
had  notice  of  it.    Degroot  v.  Wright.  55 

See  Trust  and  Trustees,  3. 

DEMURRER.    See  Practice,  Pleading,  14, 17. 

DEVISE.    See  Will,  4:,!. 

Where  real  estate  is  devised  to  the  same  person  who 
is  directed  to  pay  a  legacy,  the  legacy  will  be  an 
equitable  charge  upon  the  real  estate  so  devised, 
ualess  a  contrary  intention  is  oqvenad  in  the 
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<wfll,'  or  «ui  be '  fairly  implied  from  i ts  provifflons. 
Sehatnek  v.  Arrowsmith.  314 

DISCOVERY.    Sf>e  Practice,  2. 

Iitihe  case  of  a  bill  for  mere  discovery,  if  it  i^pears 
reasonable  that  the  complainant  should  be  entitled 
to  the  disclosure,  and  no  principles  of  law  or  equity 
are  riolated  in  enforcing  it,  the  court  will  not  be 
.as  nice  in  the  application  of  technical  rules  as  when 
an  injunction  or  relief  is  asked  for. 

So  in  abill  for  discovery  only,  it  is  not  necessary  to 
aver  that  the  disooTory  is  absolutely  necessary  or 
indispensable  to  the  defence.  It  will  be  suflScient 
to  state  and  show  that  it  is  material  evidence. 
Howell  V.  Jlshmore.  82 

Nor  is  it  necessary  to  allege  in  the  bill  that  the  plaio- 
tiff  has  no  other  witness  or  evidence  to  establish  at 
law  the  facts  of  which  the  discovery  is  sought;  for 
he  is  entitled  to  it  if  it  is  merely  cumulative  evi- 
dence of  material  fiicts.  A. 

iDOWSR. 

A' widow  is  entitled  to  her  dower  in  an  equity  of  re- 
r^emption.    Hinchman  v.  Stiles,  454 

S^'Martgage,  2,  4. 

E. 

EASEMENT. 

By  a  grant  of  land,  easements  necessary  for  its  en- 
joyment are  created  ex  necessitate,  and  pass  by  the 
■■  grant,  idthough  not  expressly  named.  Brakely  v. 
Sharp 9  1.  Water  was  diverted  by  the  owner  of 
two  dwellings  for  the  use  of  his  two  dwellings, 
one  above  and  the  other  below  a  road.  He  used 
the  water  for  twenty-three  years,  and  died.  Com- 
missioners appointed  by  the  orphans'  court  to 
make  partition  of  his  land  and  assign  dower,  as- 
signed the  land  above  the  road  partly  to  his  widow, 
and  partly  to  one  of  the  heirs,  and  afterwards  by 
order  of  the  court  sold  and  conveyed  the  land 
below  the  road,  under  which  conveyance  the  com- 
plainant held 

First.  That  no  adverse  possession  could  begin  until 
the  severance  of  the  title  by  the  commissioners. 

Second.  That  until  such  severance  no  easement  could 
exist  in  the  aequeduct. 

Third.  That  by  a  grant  of  land,  easements  necessary 
for  its  enjoyment  were  created  ex  necessitate. 
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Fmrtk.  That  by  the  settiiw!  off  roftherUttid  above 
the  road  be/ore  the  sale.  o£  that>  bdov^  there  wa8 
a. severance  of  the  unity  of  title,  and  those  to 
whom  it  was  set  off  took  it  free^  from ;  ebje  encnm- 
branoe  of  the  eaflement    Bruh^Mf,^  Shmrf^         9 

EXECUTOR  AND  ADMINISTRATOR. 

1.  A  teetator  devised  to  hid  <  wife  the  nae  of<  his  per- 
sonal andreal  estate,  as  long  .assherensdned his 
widow,  or  daring  her  natut^^  life;  At  her  death, 
or  if  she  married,  then  at ;  her  marriage,  all  die 
.real  estate^  and  the  residneof  the  persoDsI  estate 

was  to  be  divided  equally  among: the  testator's 
children.  The  wife  married  again,  and  since  that 
time  to  the  filing  of  the  bill,  with  her  husband, 
remained  in  the  actual  possession  of  the  larger 
portion  of  the  real  estate,  and  they  received 
the  rents  from  the  person  occupying  Uie  residue. 
Crane  v.  Van  Duynt.  259 

Hdd^  that  they  must  account  for  the  rents  and  profits 
of  all  the  real  estate,  of  which  the  testator  died 
seized,  since  the  date  of  the  marriage.    Ibid, 

That  they  could  not  claim  an  allowance  for  improve- 
ments put  upon  the  estate,  and  for  moneys  paid  for 
the  tillage,  care  and  culture  of  the  land  by  the 
widow,  during  her  widowhood.     Ibidi 

If  a  feme  sole  being  an  executrix  or  administratrix, 
wastes  the  goods  of  her  testator  or  intestate,  and 
then  marries,  her  husband  is  liable  as  long  as  the 
coverture  lasts  for  the  devastavit.     Ibid. 

So  where  the  administratrix,  for  a  valuable  eonsideF- 
ation,  and  bona  fide  transferred  obligations  belong- 
ing to  the  estate  of  the  testator  to  one  with  whom 
she  subsequently  intermarried,  he  has  no  right  to 
retain  them  as  his  own,  but  must  be  held  accounta- 
ble with  her  for  all  the  property  which  came  to 
her  possession.     Ibid.  259 

2.  A  palpable  mistake  appearing  upon  the  face  of  an 
executor's  account,  after  final  settlement  and  al- 
lowance, may  be  relieved  against  in  equity.  Black 
V.  WhitalL  672 

The  twenty-seventh  section  of  the  act  respecting  the 
orphans'  court,  R.  S.,  214,  was  not  designed  to 
limit  the  powers  or  abridge  the  jurisdiction  of  the 
court  of  chancery.  The  desi^  of  the  section  is 
clearly  to  declare  the  conclnsivenen  of  the  settle- 
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Btnti  of  aoeomitB  by  the  orpham'  6(nxti,  and  to 
preseribe  the  particular  cases  m  which  alone  that 
court  may  open  the  acoonnt  and  ord^  a  re-settle- 
ment.   Ibid.  572 

An  advancement  made  in  the  lifetime  of  the  testator 
is  no  part  of  the  estate  to  be  administered  by  his 
ezecntor.  And  where  the  will  directed  that  the 
adyancement  should  be  deemed  a  part  of  the  resi- 
dne  of  the  estate  for  the  purpose  of  distribution 
among  the  legatees,  and  tiiat  the  sum  adranoed 
should  be  deducted  from  the  share  of  the  child  ad- 
vanced. It  was  Held,  that  the  whole  design  and 
operation  of  the  clause  was  to  designate  the  mode 
in  which  the  distribution  should  be  made,  in  order 
to  insure  perfect  equality  among  the  legatees.  It 
did  not  dhange  the  nature  of  the  advancement 
Ibid. 

The  notes  of  a  debtor  of  an  estate,  who  is  non-resi- 
dent and  insolvent,  may  be  omitted,  both  in  the 
inventory  and  in  the  account,  with  perfect  pro- 
priety. And  no  influence  un&vorable  to  the  exe- 
cutor should  be  drawn  from  it.    Ibid. 

3.  An  executor  or  administrator  cannot,  directly  or 
indirectly,  become  a  purchaser  of  his  own  sale. 
Muljord  19.  Bawtri.  797 

See  Trust  and  Trusim,  3  and  4. 

4.  An  executor  or  administrator,  as  a  general  princi- 
ple, has  no  right  to  change  the  c£iracter  of  the 
trust  fund.     Quick  v.  Fisher.  802 

EVIDENCE. 

1.  No  person  can  be  deprived  of  the  right  to  manage 
his  own  affairs,  or  of  his  personal  liberty,  without 
the  intervention  of  a  jury ;  and  in  cases  of  lunacy, 
the  verdict  of  the  jury  is  to  be  founded,  as  in  all 
other  cases,  upon  satisfactory  and  unexceptionable 
evidence  submitted  to  their  consideration.  In  the 
matter  of  Runey  Dey.  181 

2.  On  taking  an  iuquisition,  unlawful  evidence  was 
admitted,  on  exceptions  duly  made;  declarations 
not  under  oath,  as  to  the  state  of  mind  of  the  al 
leged  lunatic.  But  it  appearing  that  a  large  num 
ber  of  witnesses  had  been  examined,  that  the  al 
leged  lunatic  was  before  the  jury,  that  the  investi 
gation  continued  for  five  successive  days,  and  thai 
tiie  defence  had  been  conducted  by  able  counsel 
It  was  held  that  the  court  would  not  be  justified  in       .^ 
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iBterfering  witti  the  proceedingB,  on  aooooat  of  the 
admission  of  this  testimony,  its  character  not  being 
«Qch  as  must  nuenarilyt  or  did  pnibabiy  inflnence 
the  jury  in  their  iSnding. 
It  is  not  a  good  ground  for  exception,  that ''  the  in- 
&nt  children  of  the  petitioner  were  day  bj  day 
brought  before  the  jury,  and  appeals  as  from  them 
and  in  their  behalf,  made  to  said  jnry  by  the  coun- 
sel having  the  conduct  of  the  suit  or  application." 
Und. 
3.  Courts  of  equity  have  manifested  much  more  lib- 
erality in  admitting  parol  evidence  in  cases  of  spe- 
cific performance,  to  resist  than  to  enforce  it.    Yet 
the  principle  has  never  been  established  by  author- 
ity;  that  such  evidence  is  admissible,  even  in  de- 
fence, to  vary  or  contradict  a  written  agreement. 
But  there  is  a  great  difference  between  introducing 
parol  evidence  for  the  purpose  of  showing  that  the 
writing  does  not  express  the  true  intention  of  the 
parties,  and  introducing  it  for  the  purpose  of  show- 
ing the  circumstances  which  make  it  inequitable 
and  unconscientious,  that  the  intention  should  be 
carried  out.    Stouttnburg  v.  Tompkins,  332 

4.  Although  books  of  a  company  are  not  evidence 
against  third  persons,  a  memorandum  in  writing 
made  by  an  agent  of  the  parties,  and  at  their  re- 
quest, is  evidence  for  and  against  then,  and  for  and 
against  all  persona  claiming  under  them.  JV*.  £• 
JUiom.  Co.  V.  Van  Dyke.  498 


F. 

FRAUD  (STATUTE  OP.)    See  Pleading. 

FRAUD. 

1.  A  general  creditor  having  no  specific  lien  on  his 
debtor's  property,  has  no  right  to  interfere  with 
any  disposition  his  debtor  may  make  of  it,  but  an 
attaching  creditor  has  such  a  lien  as  will  enable 
him  to  maintain  a  suit  in  chancery  to  set  aside  as 
fraudulent,  conveyances  or  judgments  under  which 
the  property  attached  is  claimed. 

A  bill  for  that  purpose  should  be  for  the  benefit  of 
the  complainant  and  such  others  of  the  creditors  as 
should  come  in  and  seek  relief  by  and  contribute 
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tothe  expenges  of  the  suit,  and  shentd' allege  for 
wbi^  amount  the  attaohment  was  isBoed,  thltt  it  was 
exeoated,;  aad  whtt^  property  wa»  aMehed,  and 
should  make  the  defeadaat  in  attachment  a  partj. 
Huni  V.  Field.  36 

2.  Statute  of,  not  applied  to  execdtedagfeement  Bing 
VI  King^  44 

3.  A  tioiM  Tidt  parchaser  tritiioat  notioe,  and  for  a  ral- 
uattle  consideration,  is  entitled  to  have  his  tide  pro- 
tected by  this  court,  nor  will  he  l>e  compelled  to 
discover  anything  which  will  invalidate  that  title. 
But  when  the  defendant  is  charged  with  a  frand, 
and  that  he  has  procured  a  title  frandalently,  and 
is  fraudulently  setting  it  up  to  defeat  the  complain- 
ant, it  is  the  peculiar  jurisdiction  of  the  court  of 
chancery  to  compel  such  fraud-doer  to  disclose  the 
fact  alleged  as  a  fraud,  and  all  the  circumstances 
attending  the  act,  in  order  that  the  court  may  de- 
termine whether  those  circumstances  establish  the 
fraud  or  not.     Htn^ll  v.  Jlshmore.  82 

4.  The  powers  conferred  upon  this  court  by  the  act 
to  prevent  frauds  by  incorporated  companies,  are 
extraordinary  powers,  and  are  to  be  exercised  with 
caution,  and  only  when  the  circumstances  of  the 
case  and  the  ends  of  justice  require  it.  A.  v.  The 
Tr.  M.  L.  In,  Co.  95 

Nor  is  the  chancellor  bound  as  a  matter  of  course  to 
issue  4;he  injunction,  although  it  is  made  satisfac- 
torily to  appear  that  the  company  is  insolvent ;  but 
he  must  exercise  his  best  discretion  and  exert  the 
powers  conferred  for  the  safety  of  the  public,  and 
the  advantage  of  the  stockholders  and  creditors,  lb. 

The  bill,  or  petition,  must  set  forth  the  facts  and  cir- 
cumstances of  the  case.  AflSdavits  and  proofe  lai^ 
be  read,  but  for  no  purpose  except  to  sustain  the 
case  made  by  the  bill,  and  by  the  opposite  party  in 
its  disproof  and  denial.  A. 

It  will  not  do  to  simply  charge  that  the  company  is 
insolvent,  and  then  take  affidavits  to  show  facts  and 
circumstances  not  alluded  to  in  the  bill,  to  make 
out  such  insolvency.  Rawnsley  v.  The  Tr,  M.  L 
In.  Co.  95 

5.  A  court  will  refuse  to  listen  to  any  explanations  of 
a  subsequent  transaction  between  the  paHies  to  a 
fraud,  as  an  antidote  to  the  poisoo  infused-  into  the 
original  transaxstioa^    But  whore  one  wlH^had  been 
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no  partaker  in  the  iniquity  of  the  transaction  be- 
came a  party  to  a  deed  with  no  intention  of  de- 
frauding  any  one,  and  at  a  time  when  there  was  no 
person  who  could  be  injured  by  her  accepting  it, 
und  where  neither  party  contemplated  any  im- 
proper use  to  be  made  of  the  deed  then  or  there- 
after; and  where  the  complainant  claims  under 
judgment  creditors  not  standing  in  a  position  en- 
tirely aloof  from  the  fraudulent  transactions,  the 
deed  will  not  be  set  aside  as  fraudulent.  Smith  v. 
Espy.  160 

One  cannot  question  a  conveyance  as  fraudulent 
against  himself  as  a  creditor,  who  advised  and 
counselled  its  execution,  who  drew  the  deed  know- 
ing it  was  intended  to  answer  a  fraudulent  pnr- 
Eose,  and  as  a  master  of  this  court  took  its  ae- 
nowledgment.     Smith  v.  Espy.  160 

6.  If  a  debtor  is  about  to  abscond  from  his  creditors 
and  with  this  knowledge  on  the  part  of  the  par- 
chaser,  and  with  the  view  of  aiding  him  to  convert 
his  property  into  iiinds,  so  that  he  may  the  more 
readily  eflFect  his  purpose,  he  takes  a  conveyance  of 
the  debtor's  property,  he  participates  in  the  fraud 
the  debtor  contemplates  perpetrating,  and  such 
conveyance  is  void  as  against  creditots. 

But  a  debtor  in  failing  circumstances,  or  about  to  ab- 
scond, may  legally  make  a  conveyance  for  the  pur- 
pose of  preferring  an  honest  creditor,  Garr  v. 
Hill.  210 

7.  The  principle  is  familiar  and  well  established,  that 
in  order  to  give  a  creditor  a  standing  in  the  court, 
to  enable  him  to  question  the  eonveyance  of  his 
debtor  on  account  of  fraud,  he  must  have  some  lien 
On  the  property. 

The  only  reason  why  the  court  of  chancery  interferes 
on  behalf  of  a  judgment  creditor  is  to  remove  the 
obstacle  which  has  been  fraudulently  interposed  to 
prevent  the  satisfaction  of  the  juagment  by  due 
process  of  law.  So  where  the  judgment  was  no  lien 
upon  the  land,  and  the  complainant  did  not  show 
that  he  had  exhausted  his  remedy  by  execution,  or 
any  reason  why  he  did  not  enforce  his  judgment 
against  his  debtor,  but  the  bill  showed  that  the 
debtor  had  abundant  personal  property  to  satisfy 
the  judgment;  after  a  delhj  of  fourteen  years,  and 
after  the  debtor  is  dead,  ibis  court  will  not  iiiter- 
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fere  on  behalf  of  the  jiidnneDt  creditor  t^  set  aside 
a  coDTejaoce  which  £b4  been  made  bj  ^  debtor, 
for  fraud.    ^Stpayze  v.  Swayzt,  273 

See  Jurisdicium^  3. 

8r  Where  everj  allegation  of  frauds  charged  in  a  bill 
filed  to  set  aside  a  sheriffs  sale,  upo^  acfvaral  judg- 
ments and  executions  by  one  of  the  judgment  cred- 
itors, is  met  apd  denied  bj  the  answer,  and  the 
complainant  has  made  no  effort,  by  propf,  to  sus- 
tain the  fraud,  the  defendants  are  entitled  to  the 
full  benefit  of  their  answer,  so  far  as  it  is  respon- 
sive to  the  bill.     Allen  v.  Cole.  286 

9.  A  party  who  seeks  redress  on  the  ground  of  fraud, 
most  point  out  and  specify  the  fraud.  A  general 
charge  of  fraud  is  not  sufficient 

That  the  complainant  has  understood  that  a  sale  was 
conducted  fraudulently;  that  the  defendants  and 
others  specified,  were  the  wrong-doers;  and  that 
they  suppressed  certain  facts  which  ought  to  have 
been  made  known,  is  not  a  sufficient  statement  of 
the  facts  which  constitute  the  alleged  fraud.  It 
should  appear  in  what  respect  the  ssJe  was  fraudu- 
lently conducted,  or  what  facts  were  suppressed  to 
the  detriment  of  the  complainant  Small  v.  Bow^ 
dinot.  381 

10.  Where  a  bill  is  filed  to  avoid  a  conveyance  on  the 
ground  of  incapacity  by  reason  of  extreme  intoxi- 
cation at  the  tune  of  making,  and  charges  that  a 
deed,  note,  and  warrant  of  attorney,  were  procured 
by  fraud,  covin,  and  misrepresentation,  aud  the 
charges  are  fully,  distinctly,  and  unequivocally  de- 
nied by  the  answer,  the  rule  of  law  reqiaires  that 
they  should  be  clearly  proved,  and  not  left  to  pre- 
sumption or  conjecture.    Freeman  v.  Stoats.      816 

FRAUD  (ACT  TO  PREVENT  BY  INCORPORATED 
COMPANIES.)  See  Appeal.  Practice,  8.  Fraud  4. 

1.  The  powers  conferred  on  this  court  by  the  act  are 
extraordinary  powers  to  be  exercised  with  caution. 
Ravmsley  v.  Trenton  Mut.  L.  and  F.  In,  Co.        95 

2.  Where  it  is  manifest  from  the  answer,  that  an  in- 
corporated company  is  largely  in  debt,  and  has  no 
available  means  or  credit  to  enable  it  to  meet  its 
engagements,  it  is  the  plain  duty  of  ih»  court,  and 
one  of  the  leading  objects  of  *'  the  act  to  prevent 
frauds  by  incorporated  Qompaoies,''  to  99W^  to  the 
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creditors  of  the  iDSolTent  company,  an  equal  dis- 
tribution of  its  assets. 

Usder  such  circumstances,  the  company  'wrill  be  de- 
clared insolvent,  and  the  court  will  apply  to  it  such 
provisions  of  the  act  as  it  shall  deem  advisable  for 
the  best  interest  of  all  concerned.  But  it  does  not 
ttXlow  that  receivers  should  be  appointed. 

The  application  refused,  where  neither  the  protectiott 
ojf  the  public,  nor  the  interest  of  the  creditors  or 
gjkickholders  required  it.  See  Oakley  r.  The  Pat- 
erson  Bank^  1  Gr.  Ch.  R.  178.  Raumsley  v.  The 
Trenton  MuU  Life  and  F.  Ins.  Co.  347 

3.  The  object  of  the  second  section  of  the  "  act  to 
prevent  frauds  by  incorporated  companies,"  was  to 
prevent  companies  actually  insolvent,  or  whose  om- 
oarrassments  were  such  as  must  inevitably  lead  to 
insolvency,  from  doing  what  it  is  lawful  for  an  in- 
dividual debtor  to  do— make  a  preference  in  favor 
of  any  creditor.  It  is  the  duty  of  the  court  to  give 
such  a  construction  and  application  to  the  act,  as  to 
effect  the  object  the  legislature  had  in  view.  Hoi- 
combe  v.  JVew  Hope  Del.  Br.  467 

So  where  it  appeared  that  sevei'al  days  prior  to  the 
execution  of  a  mortgage,  the  company  had  refused 
to  redeem  its  bills,  and  that  the  day  after  its  exe- 
cution the  company  was  hopelessly  insolvent  And 
that  after  the  first  act  of  insolvency,  a  portion  of 
the  directors  had  been  called  together  for  the  very 
purpose  of  securing  the  debt  due  to  the  particular 
creditor,  in  contemplation  of  the  insolvency  of  the 
company.  The  mortgage  was  held  to  be  utterly 
null  and  void  as  against  creditors,  and  in  direct 
violation  of  the  letter  of  the  act  lb. 

A  company  cannot,  on  the  eve  of  insolvency,  transfer 
its  property  to  secure  certain  favorite  creditors, 
and  they  claim  the  benefit  of  the  proviso  of  the 
second  section  of  the  act.  This  proviso  was  in- 
tended to  protect  a  stranger,  who,  in  good  faith, 
and  in  total  ignorance  of  the  situation  of  the  com- 
pany, makes  a  purchase  of  its  property,  and  pays 
down  the  consideration  money.  lb. 

By  the  seventeenth  section  of  the  act,  it  is  enacted : 
*'  That  in  case  anv  such  company,  or  person  or  per- 
sons whatever,  shall  think  themselves 'or  himself 
agjgrieved  by  the  proceedings  or  determination  of 
the  said  receiver  or  receiver?   or  t*T.5toes,  in  ,the 
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discharge  of  their  duty,  it  shall  be  lawful  for  the 
party  aggrieved  to  appeal  to  the  chancellor,  who 
shall,  in  a  summary  way,  hear  and  determine  the 
matter  complained  of,  and  make  such  order  touch- 
ing the  same,  as  shall  be  equitable  and  jusf  The 
chancellor  may  ask  the  aid  of  a  jury  under  the  gen^ 
eral  power  of  the  court.  An  issue  may  be  directed 
if  any  matter  of  fact  shall  render  the  intervention 
of  a  jury  necessary.  But  the  effect  of  the  verdict 
would  be  very  different  from  that  of  a  jury  under 
the  thirteenth  section  of  the  act  to  prevent  frauds  by 
incorporated  companies.  Under  the  la^t  act,  the 
verdict  would  be  conclusive,  unless  set  aside  by  an 
order  of  the  supreme  court.  If  ordered  by  the 
chancellor  under  the  general  power  of  the  court,  it 
would  be  to  inform  his  conscience,  and  he  would 
not  be  bound  to  respect  it  unless  his  judgment  ap- 
proved it. 
But  in  such  cases,  the  chancellor  will  not  ask  the  in- 
tervention of  a  jury  unless  the  case  is  made  a  very 
doubtful  one  by  the  evidence.  Holcombe  v.  JVw 
Hope  Del.  Bridge.  467 

H. 

HUSBAND  AND  WIFE. 

The  laches  of  the  husband  to  enforce  the  claim  of  a 
married  woman  for  a  legacy  bequeathed  to  her,  is 
not  available  in  equity  to  defeat  the  claims  of  the 
wife,  except  upon  the  ground  of  presomption  of 
payment.     Black  v.  Whitall.  572 


I. 

INJUNCTION. 

1.  The  court  will  not,  as  a  matter  of  course,  grant  an 
injunction  and  appoint  a  receiver  whore  under  a 
judgment  and  execution  against  one  partner,  his 
interest  in  the  partnership  effects  is  sold.  Renten 
V.  Chaplain  and  Carter.  62 

2.  Motion  to  restrain  and  ii\join  refuaedy  where  the 
case  made  by  the  pleadings  and  the  proof  corres- 
ponding therewith,  did  not  justify  the  court  in  de- 
claring the  company  insolvent,  and  subjecting  it  to 


INDEX.  846 

the  provisions  of  the  act  to  prevent  frauds  by  in- 
corporated companies.  Rawnsley  v.  The  Tr.  M. 
L.  Ins.  and  F.  Co.  95 

3.  Where  an  injunction  had  been  allowed  by  a  mas- 
ter, and  the  material  matters  in  the  aflBdavit  induc- 
ing the  making  of  the  order,  were  contradicted  by 
the  records  of  this  court,  the  chancellor,  on  motion, 
dissolved  the  injunction.     En.  v.  Mathis.  110 

Where  an  injunction  has  been  obtained  on  a  misrep- 
resentation of  facts,  it  does  not  alter  the  case 
whether  that  misrepresentation  was  through  inad- 
vertence, misinformation,  or  otherwise.  Endicott 
V.  Mathis.  110 

4.  While  a  party  is  in  contempt  for  disobedience  to 
an  injunction,  he  cannot  properly  have  a  hearing 
on  a  motion  for  its  dissolution,  nxxt  when  the  nar 
ture  and  extent  of  the  punishment  to  be  inflicted 
for  such  contempt,  depend  en  the  determination  of 
the  question  whether  the  irgunction  shall  be  con- 
tinued or  not,  the  hearing  may  be  allowed.  Endi- 
cott V.  Mathis.  110 

5.  The  court  will  not  interfere  to  stay  waste  in  cut- 
ting timber,  where  the  complainant,  by  his  own 
showing,  has  promoted  suits  against  some  of  the 
defendants  to  the  bill  for  cutting  timber  on  the 
land  where  the  court  are  asked  to  stay  waste,  and 
has  never  been  able  to  succeed  in  obtaining  the 
verdict  of  a  jury  or  a  judgment  of  the  court,  and 
has  himself  been  prosecuted  by  some  of  the  defend- 
ants for  a  trespass  on  the  lands,  and  a  verdict  of 
two  thousand  dollars  rendered  against  him,  the 
complainant  not  alleging  that  any  of  the  defend- 
ants are  insolvent  or  unable  to  respond  to  any 
amount  of  damages  he  may  have  sustained.  West 
V.  Page.  119 

6.  In  making  an  exception  to  the  general  rule  that 
the  court  will  dissolve  an  injunction  when  the  equity 
of  the  bill  has  been  fully  answered,  the  court  will 
be  governed  in  some  degret  by  the  consequences  to 
follow  upon  the  dissolution,  and  by  the  conduct  of 
the  complainant  in  prosecuting  his  suit. 

There  should  be  some  good  reason  for  making  an  ex- 
ception to  the  rule.  Where  the  complainant  has 
not  prosecuted  his  suit  with  diligence,  and  no  in- 
superable mischief  can  be  done  to  the  party  by  dis- 
solving the  injunction,  the  court  wi!!  not  deny  the 
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derendant  the  l>enefit  of  his  answer.     Greenm  r. 
Hoey  and  Moore.  137 

7.  An  injunction  will  be  dissolved  where  the  bill 
shows  no  necessity  for  the  conrt's  affording  the 
complainant  such  protection.  The  power  to  re- 
strain by  injunction  is  confixied  ezclasiTely  to  this 
court,  and  should  be  exercised  with  caution,  and 
only  where  there  is  a  necessity  for  ft.  An  indi- 
vidual ought  not  to  be  restrained  bj  this  court,  in 
the  exercise  of  any  legal  right,  unless  the  ends  of 
justice  require  it.    Mullen  v.  Jennings.  192 

The  power  of  injunction  conunitted  to  this  court  is  a 
delicate  and  a  most  important  power,  and  should 
always  be  exercised  with  caution  to  prevent — ^not 
to  do  mischief;  to  protect  and  sustain,  not  to  ren- 
der the  enjoyment  of  rights  and  property  uncer- 
tain ;  to  put  an  end  to,  not  to  encour^e  litigation. 
Cornelius  v.  Post.  196 

This  court  has  the  power  and  will  interpose,  riot  to 
stay  a  mere  trespass,  which  can  be  redressed  at  law, 
but  to  prevent  the  destruction  of  the  inheritance ; 
and  it  will  do  this  though  the  title  is  in  dispute, 
and  even  where  the  possession  is  in  dispute,  as  is 
frequently^  the  case  as  to  extensive  tracts  of  unim- 
proved lands.  lb. 

The  rule  as  to  the  effect  of  new  matter  in  an  answer 
on  a  motion  to  dissolve,  is,  that  where  the  answer 
admits  the  equity  of  the  hiU,  but  sets  up  new  mat- 
ter for  defence,  on  which  alone  the  defendant  relies 
for  dissolution,  the  injunction  will  be  continued  to 
the  hearing.  A. 

8.  Where  an  injunction  had  been  granted  to  stay  a 
suit  at  law,  that  the  defendants  might  make  dis- 
covery, and  that  the  complainants  mi^t  have  relief 
in  the  premises  in  this  court ;  and  the  defendants, 
subsequently  moved  to  dissolve  the  iqjunction,  oa 
the  ground  that  the  equity  of  the  bill  had  been 
fully  answered,  and  the  discovery,  prayed  for  ob- 
tained ;  the  court  refused  the  motion,  because  the 
bill  prayed  Ibr  relief  t^  well  as  discovery,  and  in 
legard  to  a  subject  matter  ^ich  appropriately  be- 
longed to  equity  jurisdiction. 

l>ut  the  bill  must  show  a  cage  of  macnifeat  propriety 
in  this  court's  retaining  the  cause,  where  a  soithaa 
lees  commenced  at  law,  and  the  ptttty  aeeka  to 
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r.  change  the  fonim  of  litigation,  and  prays  for  relief 
as  well  as  discovery.    Brown  v.  EdsalL  256 

9.  Where  t&e  complainants  ask  for  an  injunction  to 
protect  them  from  apprehended  danger t  and  the 
answer  denies  that  such  apprehensions  are  well 
founded,  the  court,  as  a  general  rule,  will  give  to 
the  defendants  the  full  benefit  of  such  denial,  and 
revise  the  injunction ;  and  when  both  parties  come 
l)efore  the  court  with  affidavits,  the  court  will  re- 
fuse the  ii^unction,  unless  the  complainants  make 
out  a  very  clear  case  by  their  bill  and  aflSdavits. 
Rogers  v.  Danforth.  289 

10.  In  a  proper  case  made,  a  court  of  equity  will  in- 
terfere to  prevent  a  disposition  of  the  property  of 
a  corporation  for  other  than  corporate  purposj^. 
Kean  v.  Johnson.  4bl 

11.  Although  the  general  rule  is,  that  when  the  equity 
of  the  bill  is  answered,  the  defendant  is  entitled  to 
the  benefit  of  his  answer,  and -the  injunction  should 
be  dissolved,  the  rule  is  subject  to  exceptions. 
T^e  motion  is  addressed  to  the  sound  discretion  of 
the  court,  which  should  always  be  exercised  vrith  a 
proper  regard  to  well  established  rules,  but  not  in 
such  slavish  obedience  to  them  as  to  defeat  the 
ends  of  justice. 

So  in  a  ease  where  if  the  motion  prevailed  the  cause 
was  virtually  decided,  and  the  complainants  would 
be  deprived  of  their  only  remedy,  and  the  answers 
showed  circumstances  enough  for  a  well  founded 
belief  that  they  did  not  give  the  true  character  of 
the  transaction ;  although  they  technically  denied 
the  e^ity  of  the  bill,  the  court  would  not  dissolve 
the  fnjunction.     Pleischman  v.  Young.  620 

12.  Tte  object  of  a  preliminary  injunction  is  to  pre- 
vent some  threatening,  irreparable  mischief  which 
should  be  averted  until  opplyrtunity  is  afiForded  for 
a  full  and  deliberate  investigation  of  the  case. 

Where  it  does  not  appear  that  irreparable  mischief  is 
liable  to  ensue  from  leaving  a  party  to  go  on  ex- 
eircising  a  right  he  claims,  the  court  never  stops 
liiin  be?dt^  it  hto  an  opportunity  of  examining  the 
question  of  right 

The  mere  erection  of  a  house  intended  as  a  poor  and 
wdrk  kouee,  is,  in  itself,  no  injrtty  to  afiryhtod j ;  nor 
to  4he  «i^k«  ottwftni  iato  a  toimi^  or  oraatj 
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illegally,  or  keeping  them  there  a  few  monthg,  m 
case  of  irreparable  mischief. 

Where,  at  the  time  a  preliminary  iiyiinction  was  ap- 
plied for,  the  main  question  in  the  caose,  whidt 
was  essentially  a  question  of  law,  was  pending  be- 
fore a  court  of  law,  the  application  was  refused. 
The  rule  has  been  long  established,  Uiat  in  such 
cases  a  court  of  equity  does  not  interfere  by  in^ 
junction  until  the  Question  of  right  is  determined. 
Jlt'ty  General  v.  Patersan.  624 

See  Trust  and  Trustees,  3. 


J. 

JUDGMENT  AT  LAW. 

1.  The  fact  that  a  judgment  was  allowed  to  stand 
open  for  twenty-four  years,  when  the  creditor  had 
under  execution,  and  within  his  reach,  property  am- 
ple to  pay  the  judgment,  is  not  condnsiTe  that  it 
was  satisfied ;  the  indulgence  may  be  explained. 

When  called  upon  by  a  bona  fide  purchaser  or  mort- 
gagee, a  creditor  must  account  for  personal  pro- 
perty he  has  levied  upon ;  he  must  show  that  it  did 
not  go  to'  pay  his  judgment.  The  presumption  of 
law  is  that  it  did.    Johnson  v.  Tuttle.  365 

JURISDICTION. 

1.  It  is  not  sufficient  to  show  that  injustice  has  been 
done  in  a  trial  at  law,  to  entitle  the  party  to  the 
interference  of  this  court;  but  it  must  have  been 
done  under  circumstances  which  authorise  the  court 
to  interfere.  If  a  matter  has  already  been  inves- 
tigated iu  a  court  of  justice,  according  to  the  com- 
mon and  ordinary  rules  of  investigation,  a  court  of 
equity  cannot  take  on  itself  to  enter  into  it  again. 
Vaughn  v.  Johnson.  173 

This  court  cannot  grant  relief  on  the  ground  that  the 
court  at  law  erred  in  overruling  evidence.  An  in- 
terference on  such  grounds  would  convert  the  court 
of  chancery  into  a  court  of  errors,  and  would  be  an 
assumption  of  jurisdiction  which  does  not  belong  to 
the  court.  lb. 

If  the  defence  is  equally  available  at  law  as  in  equity, 

and  the  party  has  had  an  opportunity  of  making  the 

",    *  defence  at  law,  a  court  of  equity  has  no  jurisdic- 
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'  tion  to  rdieye  against  the  judginent,  iiDless  some 
special  ground  for  relief  can  be'  established  other 
than'  that  of  an  error  in  law  committed  by  the  court 
which  had  jurisdiction  of  the  case.  A. 

2.  As  a  general  rule,  this  court  will  not  interfer  3  with 
a  judgment  at  law,  solely  because  the  principal 
witness  was  mistaken  as  to  facts,  and  was  subse- 
quently found  to  be  in  error.  lb. 

Nor  will  relief  be  granted  where  the  party  has  been 
deprived  of  his  defence,  in  atiy  inanner  through  his 
own  neglect  or  laches.  Ih. 

The  complainant  stated  that  he  had  been  deprived  of 
his  defence  in  a  trial  at  law,  by  the  courts  allowing 
parol  proof  of  a  judgment.  Held,  that  against  su^ 
a  decision  of  the  court,  the  complainant  can  obtain 
no  relief  here.  Ih. 

3.  There  can  be  no  doubt  as  to  the  power  of  the  court 
to  grant  relief  against  a  judgment  which  is  against 
conscience,  which  was  obtained  by  fraud  or  in  any 
other  way,  by  which  injustice  has  been  done ;  and 
where  the  injured  party  has  had  no  opportunity  of 
defence,  or  could  not  make  it  through  any  defect 
of  the  law,  and  where  adequate  relief  cannot  be  af- 
forded by  the  court  where  such  judgment  was  ob- 
tained, and  timely  application  for  relief  is  made  to- 
this  court.    Authoritits  colUctedj  3  Chreen^s  Ch. 

466.    Moore  v.  Gamble.  246 

See  Injunction^  8. 

4.  The  rule,  as  to  the  jurisdiction  of  this  court  to  pre- 
vent by  its  interposition,  the  further  litigation  of  a 
matter  at  law,  is  that  "  courts  of  equity  will  not  in- 
terfere before  a  trial  at  law,  nor  until  the  right  has: 
been  satisfactorily  established  at  law.  But  if  so 
established,  it  is  not  material  what  number  of  trials 
have  taken  place.  Pat.  and  Hudson  River  R.  R. 
vj  Jersey  City.  434 

5.  In  the  settlement  of  the  estates  of  decedents,  this 
court  has  concurrent  jurisdiction  with  the  orphans' 
court.  But  where  jurisdiction  has  been  assumed  by 
the  orphans'  court,  it  is  not  the  rif^ht  of  a  party  to 
change  the  form  of  settlement  at  his  pleasure.  Van 
Mater  v.  Sickler.  483 

6.  It  is  not  for  this  court  to  determine  whether  there 
has  been  any  irregularity  in  laying  out  a  street. 
Such  proceedings  must  stand  until  set  aside  by  a 
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legal  tribunal  which  has  authority  to  interfere. 

B^tkr  V.  RogtTi.  487 

7.  It  does  not  belong  to  a  court  of  eqaity  to  dete^ 

mine  disputed  titles  to  land.  Wodddl  v.  Beach.  793 


LEASE. 

The  assignment  of  a  lease  is  properly  the  transfer  of 
the  interest  of  the  tenant.  Poits  v.  The  Tren.  W. 
P.  Co.  592 

LEGACY.    SteDetise.    Will,%,l. 

A  bequest  to  W.  J.  T.,  **  when  he  arrives  at  the  age 
of  twenty-one  years,  to  him  and  his  heirs  forever," 
is  a  contingent  legacy,  and  vests  only  on  oonditioii 
that  the  legatee  live  to  the  age  of  twenty-one ;  if 
he  die  before  that  age  the  legacy  lapeee.  Giffari 
V.  Thorn.  702 

LIMITATION. 

The  statue  will  not  deprive  an  obUgor  from  setting 
np  a  payaient  made  tea  years  before,  and  not  cred- 
ited on  the  bond.  Nor  where  there  is  a  mutual 
running  account,  can  he  be  deprived  of  the  benefit 
of  a  payment.     King  v.  King.  44 

UMITATION  (STATUTE  OF.) 

Aoourt  of  equity  acts  in  analogy  to  the  law,  in  ap- 
plying the  statute  of  limitations.  *<  As  long  as 
there  is  a  continuing  and  subsisting  trtist  acknow- 
ledged or  acted  on  by  the  pa^ee,  the  statute  does 
not  apply ;  but  if  tlM  tnistee  deniee  the  right  of 
his  eeHui  que  trust,  and  the  poeseesion  of  the  pro- 
perty becomes  adverse,  lapse  of  time  from  that 
period  may  constitute  a  bar  in  eqvity.''  What 
lapee  of  time  will  constitute  a  bar  must  depend,  in 
«  measare,  upon  the  natore  of  the  trust,  the  rela- 
tive siloation  of  the  parties  to  the  subject  matter  of 
the  trusty  and  other  attending  circantttances. 
Where  a  party  has  slept  over  his  rifffala  tot  more  than 
tvrenty  years,  and  has  been  grOMy  negligent  in  not 
asserting  them,  when  fitting  of^rtUities  have 
preaeotod;  where  he  haereoogtoftediarecqiiieioei 
in  acts  inconsistent  with  the  existence  of  any  trast; 


aad  where  his  conduct  has  been  snch  ae  to  inYolve 
innocent  parties,  as  against  them  the  court  will 
never  execute  the  trust.    Dean  v.  Dean,  425 

LUNACY.    See  Practice,  6.     Evidence. 

M. 

MASTER. 

The  court  will  not  interfere  with  the  report  of  a  mas- 
ter upon  a  question  of  facts  submittM  to  him,  de- 
pending upon  the  credibility  of  witnesses,  unless 
the  error  of  the  master  is  satisfactorily  and  clearly 
made  to  appear.    Sinnickson  v.  Bruere.  659 

MORTGAGE. 

1.  In  a  bill  to  foreclose  a  mortgage,  the  rights  of  all 
incumbrancers  at  the  commencement  of  the  suit,  not 
made  parties,  are  not  bound  or  affected  by  the  de- 
cree. 

If  the  first  mortgage^  brings  a  bill  to  foreclose  against 
the  mortgagor,  and  obtains  a  decree,  without 
making  subsequent  incumbrancers  parties,  their 
riglits  are  not  foreclosed.  And  their  remedies  still 
remain  against  a  purchaser,  claiming  under  the  de- 
cree. (Canby  v.  Riigway^  October  term,  1826.) 
McCall  V.  Yard.  358 

2.  The  principle  is  well  settled,  that  a  widow  is  en- 
titled to  her  dower  ia  an  equity  of  red»mption. 

If  land  is  sold  under  a  prior  mortgage,  in  which  the 
wife  joined,  and  the  husband  is  deiulat  the  time  of 
foreclosure  and  sale,  the  court  will  protect  the 
widow's  thirds  to  the  surplus,  against  a  mortgagee 
whose  mortgage  she  did  not  unite  with  her  husbuid 
in  executing. 

But  a  second  mortgage  cannot  be  postponed  to  a  third; 
it  does  not  lose  its  priority  from  the  mere  fact  that 
the  wife  did  not  sign  it  The  huaboAd  has  the 
right  to  mortgage  his  interest  in  tfae  land,  without 
his  wife's  oonseAt,  and  a  third  mortgage  can  derive 
no  superiority  on  that  interest  tos  the  second  mort- 
gage, because  he  has  procured  a  lien  oa  the  further 
rights  of  the  wife.    Hinchman  v.  SHlee.  36t 

3.  Where  a  bill  is  filed  to  feteatese  the  eipriAf  nat  w- 
-daoiptiQa,  afid  for  sale  of  prapectyr  vtewttefy  what 
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ia  iiiiA  #«»  •  -^  lo8B»  i«  not  applicable, 

milll  ZJ  .r.nowlBdgt  of  all  the  facts. 

ooDYern  '^^'i^'    ^^  *^*®  grantor  had  an  eqni- 

wiah  hi  '"^A^^  ^"^^  **^®  improvements,  he  has 

becam  *'  *<*^^  ^^  *  ^'"^  ■^*'* purchastr  voithout 

2i?r  y'f,.j^^^  ^^^  h^n  demurred  to,  for  want 
Sw  ^^^?^'    Baldtoin  v.  Richmond.         395 

r  .'f^^  mistake,  appearing  upon  the  face  of  an 
W  'iP^ACCOun%  after  final  settlement  and  allow- 

y^  be  relieved  against  in  equity.    Black  v. 


^. 
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-4fjON.  See  Corporation. 
I  ,^^^  right  of  navigation  is  a  preexisting  public  right, 
gnd  he  who  claims  authority  to  impair  or  obstruct 
this  right  by  legislative  grant,  must  show  it  by  the 
clear  and  explicit  terms  of  the  grant  itself,  or  at 
least  by  necessary  implication,  ^tt^y  Gen^l  v.  Hud. 
R.  R.  R.  Co.  526 

Every  erection  in  a  navigable  river  which  hinders 
navigation,  is  a  nuisance.  Mwark  Plank  Road 
Co.  V.  Elmer.  "54 

If  a  railroad  company  go  beyond  the  authority  of  their 
charter^  in  such  ei'ection,  it  become  a  nuisance;  but 
not  if  erected  as  the  charter  authorized.  J^Tewark 
Plank  Road  Co.  v.  Elmer.  754 

The  only  question  is,  Is  it  authorized  by  the  charter? 
It  is  plain  that  it  is  a  nuisance  if  unnecessary  for 
the  objects  contemplated  by  the  charter,  and  not 
expressly  authorized.  Ibid. 

NTISANCE.     See  Corporation. 

1.  There  may  be  circumstances  where  even  the  noise 
of  a  stoam  engine  may  become  a  private  nuisance, 
and  its  use  on  that  account  be  restrained  by  the 
court.  But  it  would  seem  that  the  use  of  a  steam 
engine  is  not  prima  facie  a  nuisance,  on  account  of 
iU  danger  to  life  ?rom  explosion.  Davidson  v. 
Ishan.  186 

2.  The  machinery  oi  a  mill,  which  adjoined  private 
dwellings  in  a  densely  populated  part  of  a  city.,  was 
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en  by  a  steam  engiae.    The  complainants  al- 
_  d  that  the  lives  of  those  residing  in  the  neigh- 
Imhood  were  exposed  to  the  danger  of  the  burst- 
ing of  the  boiler  of  the  steam  engine-i-tiiat  the 
working  of  the  steam  engine  and  machinery  shook 
the  adjacent  houses,  and  particularly  two  of  the 
houses  owned  by  one  of  the  complainants — that  the 
business  there  carried  on  caused  smoke,  steam, 
vapor,  and  unwholesome  stenches,  of  a  nauseous 
and  disgusting  character,  rendering  it  uncomfort- 
able to  dwell  in  the  vicinity.    The  defendants  de- 
nied that  their  business  as  carried  on  was  a  nui- 
sance, and  alleged  that  the  facts  upon  which  the 
complainants  rely  had  been  submitted  to  the  proper 
tribunal  for  trying  issues  of  fact,  and  that  the  issue 
had  been  found  in  their  favor. 
Held,  that  the  business  being  a  lawful  one,  the  ques- 
tion of  nuisance  is  a  matter  of  fact  to  be  deter- 
mined by  the  evidence.    That  upon  conflicting  tes- 
timony, this  court  would*  not  interfere,  where  the 
question  of  fact  had  been  previously  submitted  to  a 
court  of  law,  whose  peculiar  province  it  is  to  deter- 
mine questions  of  law  involved  in  the  issue,  and  to 
gmde  and  direct  the  jury  to  a  proper  result.   That 
it  is  not  necessary  to  constitute  a  nuisance  that  the 
etaiell  should  be  unwholesome,  it  is  enough  if  it  ren- 
<tep  the  enjoyment  of  life  and  property  uncomfort- 
atde.    Ibid.  186 

3.  As  a  general  rule,  the  court  ou^ht  not  to  interfere 
in  cases  of  nuisance,  where  the  injury  apprehended 
is  of  a  character  to  justify  conflicting  opinions, 
whether  the  injury  will  in  fact  ever  be  realized. 
BuUer  v.  Rogers.  487 

4.  The  erection  of  bridges  over  rivers,  with  proper 
draws f  so  constructed  and  placed  as  to  do  the  least 
possible  injury  to  navigation,  has  never  been  held 
to  be  a  nuisance.  The  slight,  but  unavoidable  ob- 
struction which  such  bridges  occasion  is  a  neces- 
sary evil  which  must  be  borne  for  the  sake  of  the 
public  good,  which  demands  it.  M^ty  General  v. 
Hud.  R.  R.  R.  526 

Although  it  is  said  ''  that  courts  of  equity  will  grant 
an  injunction  to  restrain  a  nuisance  only  in  cases 
where  the  fact  is  clearly  made  out  upon  determi- 
nate and  satisfactory  evidence,  and  that  if  the  evi- 
•dtttcebe  conflicting,  and  the  injury  to'  the  public 
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easioMd  the  confidence  and  loss,  is  not  applicable, 
for  bath  acted  with  full  knawledge^  of  all  the  facts. 

That  the  complainant  stands  in  a  very  Afferent  posi- 
tion from  his  grantor.  If  his  grantor  had  an  equi- 
table claim  to  be  pajd  for  the  improvenMiits,  he  has 
no  equity,  nnless  he  is  a  bona  fide  purchaur  mthoui 
notice. 

That  the  bill  shonld  have  been  deinnrred  to,  for  want 
of  the  allegation.    Baldwin  v.  Richmond.         395 

3.  A  piJpable  mistake,  appearing  noon  the  face  of  an 
executor's  acconnt,  after  final  settlement  and  allow- 
ance, may  be  relieved  against  in  equity.  Black  v. 
WMtall.  572 


N. 

NAVIGATION.     See  Corporation. 

The  right  of  navigation  is  a  preexisting  public  right, 
and  he  who  claims  authority  to  impair  or  obstruct 
this  right  by  legislative  grant,  must  show  it  by  the 
clear  and  explicit  terms  of  the  grant  itself,  or  at 
least  by  necessary  implication,  ^tt^y  GenU  v.  Hud. 
R.  R.  R.  Co.  526 

Every  erection  in  a  navigable  river  which  hinders 
navigation,  is  a  nuisance.  Jfewark  Plank  Road 
Co.  V.  Elmer.  754 

If  a  railroad  company  go  beyond  the  authority  of  their 
charter  J  in  such  erection,  it  become  a  nuisance ;  but 
not  if  erected  as  the  charter  authorized.  Newark 
Plank  Road  Co.  v.  Elmer.  754 

The  only  (question  is.  Is  it  authorized  by  the  charter? 
It  is  plain  that  it  is  a  nuisance  if  unnecessary  for 
the  objects  contemplated  by  the  charter,  and  not 
expressly  authorized.  Ibid. 

NtnSANCE.     See  Corporation. 

1,  There  may  be  circumstances  where  even  the  noise 
of  a  steam  engine  may  become  a  private  nuisance, 
and  its  use  on  that  account  be  restrained  by  the 
court.  But  it  would  seem  that  the  use  of  a  steam 
engine  is  not  prima  facie  a  nuisance,  on  account  of 
its  danger  to  life  from  explosion.  Davidson  v. 
Ishqn.  186 

2.  The  machinery  of  a  mill,  which  adjoined  private 
dwellings  in  a  densely  populated  part  of  a  city,  was 
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driTen  by  a  steam  engime*    The  eomplainants  al- 
leged that  the  lives  of  ftose  residing m  the  neigh- 
borhood were  exposed  to  the  danger  of  the  burst- 
ing of  the  boiler  of  the  steam  engine-— that  the 
irorking  of  the  steam  engine  and  machinery  shook 
the  adjaoent  houses,  and  particularly  two  of  the 
houses  owned  by  one  of  the  complainanis — that  the 
business  there  carried  on  caused  smoke,  steam, 
Yi^ior,  and  unwholeseme  stenches,  of  a  nauseous 
and  disgusting  character,  rendering  it  uncomfort- 
able to  dwell  in  the  vicinity.    The  defendants  de- 
nied that  their  business  as  carried  on  was  a  nui- 
sance, and  alleged  that  the  facts  upon  which  the 
complainants  rely  had  been  submitted  to  the  proper 
tribunal  for  trying  issaes  of  fact,  and  that  the  issue 
had  been  found  in  their  favor. 
Held,  that  the  business  being  a  lawful  one,  the  ques- 
tion of  nuisance  is  a  matter  of  fact  to  be  deter- 
mined by  the  evidence.    That  upon  conflicting  tes- 
timony, this  court  would'  not  interfere,  where  tiie 
question  of  fact  had  been  previously  submitted  to  a 
court  of  law,  whose  peculiar  province  it  is  to  deter- 
mine questions  of  law  involved  in  the  issue,  and  to 
gmde  and  direct  the  jury  to  a  proper  result.   That 
it  ia  not  necessary  to  constitute  a  nuisance  that  Uie 
smell  should  be  unwholesome,  it  is  enough  if  it  ren- 
<tep  the  enjoyment  of  life  and  property  uncomfort- 
Me.    Ibid.  186 

3.  As  a  general  rule,  the  court  ou^ht  not  to  interfere 
in  cases  of  nuisance,  where  the  injury  apprehended 
is  of  a  character  to  justify  conflicting  opinions, 
whether  the  injury  will  in  fact  ever  be  realized. 
BuUer  v.  Rogers.  487 

4.  The  erection  of  bridges  over  rivers,  with  proper 
draws,  so  constructed  and  placed  as  to  do  the  least 
possible  injury  to  navigation,  has  never  been  held 
to  be  a  nuisance.  The  slight,  but  unavoidable  ob- 
struction which  such  bridges  occasion  is  a  neces- 
sary evil  which  must  be  borne  for  the  sake  of  the 
public  good,  which  demands  it.  ^t^ty  General  v. 
Hud.  R.  R.  R.  526 

Although  it  is  said  ''  that  courts  of  equity  will  grant 
an  injunction  to  restrain  a  nuisance  only  in  cases 
where  the  fact  is  clearly  made  out  upon,  determi- 
nate and  satisfactory  evidence,  and  that  if  the  evi- 
''deuce  be  cOnflictieg,  and  the  injury  to'  the  public 


856  INDEX. 

donbtfal,  that  alone  will  constitute  a  ground  for 
withholding  this  extraordinary  interposition/'  The 
cases  go  no  further  than  the  familiar  doctrine  that 
equity  will  not  ordinarily  interfere  in  case  of  nui- 
sance when  the  complainant  has  a  perfect  remedy 
at  law.  It  is  important  in  cases  where  obstruc- 
tions to  public  narigation  are  about  to  be  erected, 
and  which,  when  erected,  can  only  be  removed  at 
great  expense  and  sacrifice,  that  the  court  should 
exercise  a  preventive  remedy  by  injunction.         lb. 

80  where  the  defendants  were  about  to  erect  a  per- 
manent railroad  bridge  on  a  line  of  great  and  in- 
creasing travel,  and  were  required  to  place  it  in 
such  a  position  as  to  do  the  least  possible  injury  to 
navigation.    And  the  complainants  alleged  that  the 
position  in  which  it  was  contemplated  to  place  the 
piers  and  draws,  was  not  the  one  which  would  do 
the  least  injury  to  navigation,  and  asked  a  tempo- 
rary injunction  until  the  question  as  to  whether  the 
piers  and  draw  were  in  the  right  position,  could  be 
examined  and  settled.    And  it  appeared  that  the 
defendants  were  placing  the  draws  in  an  unusual 
and  unnatural  position.    And  the  charges  in  the 
bill  were  supported  by  affidavits,  conclusively  show- 
ing what,  in  the  judgments  of  persons  best  able  to 
form  an  opinion,  the  effect  of  the  proposed  erection 
would  be.    The  injunction  was  decreed  to  extend 
no  further  than  to  restrain  the  defendants  from 
erecting  their  proposed  piers  and  draws  in  the  po- 
sition proposed,  until  the  question  whether  tha 
was  the  proper  position  was  determined,    ^f  g 
Gen:v.Hud.R.R.  516 

5.  Every  erection  in  a  navigable  river,  which  ob- 
structs navigation,  is  a  nuisance. 

If  a  railroad  company  obstruct  a  river  unnecessarily t 
and  beyond  what  is  authorized  or  contemplated  by 
the  charter,  the  obstruction  is  a  nuisance ;  but  it  is 
no  nuisance  if  built  as  the  charter  authorized.  Jfeuh 
ark  Plank  Road  Co.  v.  Elmer.  754 


p. 

PARTIES.    See  Deed. 

1.  In  a  sait  instituted  bj  one  of  the  nexi  of  kia 
against  an  administrator,  for  a  SQttlenwat  of  tbe 
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estate  in  this  court,  all  those  entitled  to  a  distribu- 
tive share  of  the  estate  are  necessary  parties.  Van 
Mater  v.  Sickler.  483 

AJRTNERSmP. 

A  sale  of  partnership  effects  under  a  separate  execu- 
tion against  one  partner,  operates  as  a  dissolution 
of  the  co-partnership.     Rmton  r.  Chaplain.        62 

If  the  sale  be  fraudulent  by  collusion  between  the 
purchaser  and  insolvent  partner,  the  court  will  not 
aid  the  purchaser.  Renton  v.  Chaplain  and  Car- 
ter. 62 

See  Injunction.     Debtor  and  Creditor ,  2. 

AYMENT.     See  Pleading. 

LEADING. 

1.  The  same  degree  of  accuracy  is  not  re(|uired  in  an 
answer  as  in  a  bill.     King  v.  King.  44 

An  allegation  of  payment  in  chancery  pleadings  is 
sustained  by  proof  of  satisfaction  in  any  way,  as  by 
set-ofiF,  award,  and  satisfaction,  &c.  King  v. 
King.  44: 

2.  A  mere  clerical  mistake  of  a  single  figure,  the 
court  would  permit  to  be  corrected  instanter  upon 
the  suggestion,  unless  by  any  possibility  the  de- 
fendant had  been  misled  by  it.  Howell  v.  Ash- 
more.  82 

3.  In  a  bill  or  petition  under  the  act  to  prevent 
frauds  by  incorporated  companies,  it  must  satisfac- 
torily appear  that  the  company  is  insolvent,  and  the 
facts  and  circumstances  of  the  case  must  be  set  out. 
Rawnsley  v.  The  Tr.  M.  Life  In.  Co.  95 

4.  Where  the  whole  equity  of  the  bill  rested  upon  the 
fact  that  th&  defendants  were  the  trustees  of  a 
church,  and  as  such  were  violating  their  trust;  and 
there  was  no  distinct  allegation  in  the  bill  that  the 
defendants  were  such  trustees,  or  that  there  existed 
any  such  corporate  body,  nor  any  statement  of  the 
manner  in  which  the  trust  they  were  charged  with 
violating  was  committed  to  them. 

Held,  that  the  informalities  and  omissions  in  the  bill 
were  of  such  a  character  as  could  not  be  cured  or 
waived  by  the  pleadings  or  by  consent  Rainier 
V.  IfoijDell.  121 

5.  An  answer,  purporting  to  be  an  answer  of  two  de- 

54 
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fendants,  and  signed  by  solicitor  and  counsel,  as 
solicitor  and  counsel  of  the  defendants,  but  sworn 
to  by  one  only,  is  not  what  it  purports  to  be.  It 
is  not  the  answer  of  the  defendants,  but  of  one  of 
them  only;  and  cannot,  without  the  consent  of  the 
opposite  party,  be  read  as  the  answer  even  of  the 
defendant  who  has  sworn  to  it.  Vaughn  v.  John- 
son. 173 

6.  There  is  no  objection  to  several  complainants 
uniting  in  a  bill,  if  the  nuisance  is  common  to  aU^ 
but  they  have  no  right  to  make  a  joint  complaint 
for  particular  injuries  confined  to  one  or  two  of  the 
complainants,  as  taking,  £c.,  the  houses  owned  by 
one  of  the  complainants.  They  cannot  unite  their 
distinct  and  individual  causes  of  complaitit,  and  hr 
their  combination  make  a  case  of  nuisance  whi<a 
separately  would  not  establish  the  complaint. 

But  a  bill  may  be  filed  by  several  complainants,  where 
the  matter  complained  of  is  prima  facte  a  commtm 
nuisance,  as  a  slaughter  house  in  a  city.  Davidstm 
V.  Ishan*  186 

7.  The  rule  as  to  the  effect  of  new  matter  in  an  an- 
swer on  a  motion  to  dissolve,  is,  that  where  the  an- 
swer admits  the  equity  of  the  billy  but  sets  up  new 
matter  for  defence,  on  which  alone  the  defendant 
relies  for  dissolution,  the  injunction  will  be  con- 
tinued to  the  hearing.     Cornelius  v.  Post.         196 

8.  Where  a  bill  was  filed  against  defendants  as  trus- 
teeSf  and  as  the  representatives  of  a  testator,  in  their 
representative  characters,  and  the  prayer  of  the  bill 
was  in  conformity  thereto,  the  complainant  is  en- 
titled to  an  account  in  that  aspect  only.  Scott  v. 
Gamble.  218 

9.  Where  the  bill  prayed  for  relief  as  well  as  discov- 
ery, the  court  refused  a  motion  to  dissolve  the  in- 
junction when  the  discovery  had  been  obtained. 
Brown  v.  Edsall.  256 

10.  A  bill  which  sets  up  distinct  and  different  causes 
of  complaint  which  destroy  each  other,  and  seeks 
different  reli^^fs  inconsistent  with  each  other,  is 
multifarious;  and  although  no  adviantage  be  taken 
of  the  defect  by  the  pleadings,  the  court  may  dis- 
miss the  bill,  and  will  do  it  where  the  form  of  the 
bill  embarrasses  the  court  in  the  administration  of 
justice.     Swayze  v.  Swayze.  273 

11.  Where  the  defence  set  up  by  tiie  answer  is  of  t  j 
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character  to  require  the  complainabt  to  make  anew 
issae  in  order  to  meet  it.  he  will  not  be  permitted 
to  do  so  without  amending  his  bill,  and  adapting  it 
to  the  case  upon  which  he  expects  to  sustain  him- 
sell*.     Van  Riper  v.  Claxton  et  ux.  302 

The  consideration  of  a  mortgage  was  for  a  loan  of 
money ;  and  the  defendant  insists  that  the  monej 
was  not  advanced  pursuant  to  the  agreement,  and 
the  complainant  meets  that  issue,  but  in  doing  so, 
attempts  to  show  that  if  the  money  was  not  ad- 
vanced in  pursuance  of  the  letter  of  the  agreement, 
the  advancement  was  sanctioned  by  the  defendant. 

Held,  that  as  the  whole  case  was  before  the  chancel- 
lor upon  the  proofs  made  by  the  defendant  himself, 
it  would  be  too  technical  to  turn  the  complainant 
out  of  court.  If  the  defendant  be  entitled  to  the 
benefit  of  the  objection,  the  court  has  the  power, 
and  has  frequently  exercised  it,  of  allowing  a  bill 
to  be  so  amended  as  to  correspond  with  the  case, 
even  after  proof  taken. 

This  is  a  case  which  would  warrant  the  exercise  of 
the  power,  if  such  a  course  were  necessary.         lb. 

12.  That  the  complainant  has  understood  that  a  sale 
was  conducted  fraudulently;  that  the  defendants 
and  others  specified  were  the  wrong-doers,  and  that 
they  suppressed  certain  facts  which  ought  to  have 
been  maae  known,  is  not  a  sufficient  statement  of 
the  facts  which  constitute  the  alleged  fraud.  Small 
V.  Boudinot.  381 

13.  In  cases  for  specific  performance  of  agreements 
it  is  now  well  settled,  that  if  the  defendant,  by  his 
answer,  admits  the  parol  agreement,  and  insists  on 
the  benefit  of  the  statute  of  frauds,  he  will  be  fully 
entitled  to  it,  notwithstanding  such  admission. 
But  if  he  admits  the  parol  agreement,  without 
insisting  on  the  statute,  the  court  will  decree  a 
specific  performance,  upon  the  ground  that  the 
defendant  has  thereby  renounced  the  benefit  of 
the  statute. 

The  same  rule  of  pleading  is  applicable  to  cases 
where  a  bill  is  filed  to  enforce  a  parol  trust. 

If  the  court  can  execute  the  trust  from  the  admissions 
made  by  the  answer,  so  that  the  complainants  are 
not  under  the  necessity  of  resorting  to  parol  proof 
of  the  trust,  to  entitle  them  to  relief,  such  admis- 
sions will  exclude  the  defendants  from  the  benefit 
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of  the  statute,  if  not  insisted  upon  by  the  answer. 
Dtan  V.  Dean.  425 

14.  Certainty  to  a  common  intent  is  sufficient  in  bill 
or  answer. 

If  a  fact  is  stated  anywhere  in  the  stating  part  of  the 
bill,  with  legal  certainty,  and  is  material,  it  is  weU 
pleaded,  and  therefore  admitted  by  the  demurrer. 

^'Inoimuch  as "  is  sufficiently  direct  and  positive ; 
more  direct  than  any  statement  under  a  whereas  in 
a  declaration,  than  which,  a  bill  in  equity  need  not 
be  more  certain.  Pat.  and  Hud.  JR.  R.  R.  v.  Jer  • 
sey  City.  434 

15.  Where  the  complainant,  as  next  of  kin,  calls 
upon  the  defendant,  who  is  the  personal  represen- 
tative of  the  intestate  to  answer  in  that  capacity; 
and  as  an  Leir  at  law  calls  upon  the  defendant  to 
account  for  the  rents  and  profits,  the  bill  is  multi- 
farious.    Van  Mater  v.  Sickler.  483 

16.  Where  a  complainant  comes  into  court  with  a 
sworn  bill,  and  it  turns  out  upon  investigation  of 
the  case  that  the  bill  has  been  framed  with  skill 
and  care  to  avoid  an  impression  which  would  be 
made  by  an  ingenuous  statement  of  the  case,  the 
complainant  assumes  a  position  in  the  court  which 
deprives  him  of  the  benefit  of  doubts  which  might 
otherwise  be  resolved  in  his  favor. 

A  disingenuous  bill  which  is  sworn  to,  is  quite  as  ob- 
noxious to  the  censure  of  the  court  as  a  disingenu- 
ous answer.     Herbert  v.  Scqfield.  492 

17.  Although  a  demurrer  admits  all  the  facts  alleged 
in  the  bill,  where  a  bill  alleged  as  a  fact,  thai  a 
check  was  paid,  and  then  proceeded  to  detail  the 
manner  and  circumstances  of  its  payment,  and  the 
circumstances  appealed  to,  to  show  its  payment, 
did  not  establish  the  fact.  It  was  held  that  the 
allegation  amounted  to  nothing.  Redmond  v. 
Dickinson.  507 

18.  Where  charges  of  fraud  are  clearly  made  in  the 
bill,  and  clearly  and  unequivocally  denied  in  the 
answer,  the  answer  must  be  taken  as  true,  unless 
there  is  something  in  the  circumstances  of  the  case 
which  shows  that  it  is  not  and  cannot  be  true. 

It  would  not  be  in  accordance  with  the  practice  of  a 
court  of  equity,  upon  a  mere  injunction  bill,  to 
investigate  and  decide  the  legal  title  of  two  rafl* 
road  companies,  under  their  respective  charters,  to 
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a  conflicting  route.  Morris  and  Essex  R.  R.  v. 
Blair.  635 

PLEDGE. 

Conpon  ^  bonds  being  negotiable  securities  usuallj 
sold^  in  the  stock  market,  and  understood  by  the 
parties  to  be  designed  for  that  use,  they  are  the 
subject  of  pledge. 

It  is  doubted  whether  a  debtor's  own  obligation  has 
ever  been  held  to  be  a  pledp,  or  whether  a  third 

i)arty's  bond  or  mortgage,  deposited  by  way  of  col- 
ateral  or  as  a  pledge,  can  be  sold  by  the  pledger, 
unless  a  krown  usage,  or  express  agreement  to  do 
so  is  shown.     Morris  Canal  v.  Fisher.  667 

PRACTICE.     See  Deed.    Partnership. 

1.  If  a  defendant  fails  to  notice  his  demurrer  for  ar- 
gument, and  the  complainant  omits  to  take  advan- 
tage of  the  failure  at  the  first  terra  thereafter,  he 
may  do  it  at  a  subsequent  term,  without  first  taking 
an  order  on  the  defendant  to  bring  it  to  argument, 
but  in  that  case  he  should  serve  the  rule  to  answer 
on  the  defendant  before  taking  a  decree  pro  con- 
fesso.     Jfesbit  v.  St.  Pat.  Ch.  76 

There  work  has  been  done,  and  materials  provided, 
under  a  written  contract  for  building  a  church, 
and  partial  payments  have  been  made,  the  precise 
amount  of  which  the  contractor  does  not  know, 
and  he  claims  a  balance  due  for  the  work  and  ma- 
terials, and  that  he  has  sustained  damages  by  being 
improperly  prevented  from  finishing  his  contract, 
he  cannot  sustain  a  bill  in  chancery  praying  for  an 
account,  a  discovery  of  the  payments  made  to  him, 
and  a  decree  for  the  balance  due  him  for  the  work 
and  his  damages.  Ibid. 

The  court  cannot  take  jurisdiction  of  the  case  on  the 
ground  of  account,  or  of  discovery,  or  of  prevent- 
ing a  multiplicity  of  suits.  Ibid. 

2.  It  is  a  proper  object  for  a  bill  of  discovery  to 
ascertain,  in  a  case  where  the  defendant's  title  can 
only  prevail,  upon  the  ground  of  his  being  a  bona 
fide  purchaser,  without  notice  of  the  plaintiff's  title, 

whether  he  had  such  notice,  and  to  call  upon  him 
to  disclose  all  the  circumstances  which  may  go  to 
probe  his  con^ience  upon  that  point.'  Bawell  v. 
Mhmore.  ^82 
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The  act  of  the  legislature  of  this  state,  of  March  Ist^ 
1849,  permitting  the  plaintiff  to  call  on  the  defen- 
dant as  a  witness  upon  the  trial,  does  not  depriye 
the  plaintiff  of  the  right  to  the  discovery  before 
trial  by  exhibiting  his  bill  in  this  court  The 
supreme  court  is  not  competent  ^oj^on^  ^Ae  same 
reiirf  which  this  court  is  able  to  afford  the  plaintiff 
in  this  proceeding.  ibid. 

It  is  a  geneml  rule  regulating  the  practice  of  the 
court  of  chancery,  that  a  bill  of  discovery  filed  in 
this  court  to  aid  in  the  prosecution  of  a  suit  at  law, 
cannot  be  maintained  against  one  wko  might  be  a 
witness  in  the  suit.  Ihid. 

But  the  statute  of  1849  has  introduced  a  new  prin- 
ciple unknown  to  the  common  law  ;  a  new  case  has 
arisen  to  which  the  rule  could  not  have  been  appli- 
cable when  adopted.  It  is,  therefore,  a  question  ad- 
dressed to  the  sound  discretion  of  the  court.      VAd. 

3.  Where  the  chancellor  had  dissolved  an  injunction 
to  stay  the  proceedings  of  an  action  of  ejectment 
on  the  ground  that  the  equity  of  the  bill  was  fully 
answered,  and  subsequently  a  bill  similar  in  every 
substantial  matter  was  filed,  in  which  another  as- 
sumed the  position  of  the  complainant  in  the  first 
bill,  for  the  mere  purpose  of  obviating  the  diffi- 
culty which  the  proceeding  in  the  other  suit  inter- 
posed to  the  aid  of  the  court  being  again  obtained^ 
and  it  was  apparent  that  the  suit  was  got  up  by 
the  former  complainant,  and  that  he  was  as  much 
interested  in  it  as  if  he  were  a  party  to  the  record; 
and  no  reason  appearing  upon  tne  face  of  the  papers 
for  instituting  another  suit. 

Hdd  that  **  To  countenance  these  proceedings  would 
encourage  litigation  and  the  multiplication  of  suits. 
It  would  be  to  exercise  the  iigunction  powers  of 
the  court — to  embarrass  and  retard,  instead  of  pro- 
moting justice.'^     Endicptt  V.  Maihis.  110 

4.  While  a  party  is  in  contempt  for  disobedience  to 
an  injuction,  he  cannot  properly  have  a  hearing  on 
a  motion  for  its  dissolution,  but  when  the  nature 
and  extent  of  the  punishment  to  be  inflicted  for 
such  contempt,  depend  on  the  determination^of  the 
question  whether  the  iigunction  shall  be  continued 
or  not,  the  hearing  may  be  allowed.  Ibid. 

The  court  will  not  allow  its  process  to  be  disregarded 
or  evaded  on  mere  technical  groDnda.  IHd. 
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So  when  E.  M.  and  wife  were  the  lessors  of  the 
{daintiff  in  the  action  of  ejectment  to  stay  pro- 
ceedings in  which  the  order  was  granted,  and  in 
the  writ  of  injunction  serTcd,  the  suit  restrained 
is  described  as  one  in  which  E.  M.  (done  is  the  les- 
sor of  the  plaintiff,  there  being  no  other  suit  pend- 
ing in  which  E.  M.  was  the  lessor  of  the  plaintiff,, 
and  no  allegation  that  there  was  any  doubt  as  ix> 
the  suit  intended.  It  was  held  no  sufficient  reasoa 
to  disregard  the  injunction.  Ibid. 

5.  The  chancellor  endorsed  on  a  bill  the  usual  order 
for  an  injunction  to  issue  on  filing  the  bill,  and  the 
bill  was  not  filed  for  four  months  after  the  order 
was  made.  A  sheriff's  sale  had  been  delayed  by 
the  proceedings,  although  no  injunction  had  actual- 
ly been  issued. 

Ifeld,  that  the  proceedings  were  altogether  irregular, 
and  the  bill  must  be  dismissed  with  costs. 

That  the  bill  should  have  been  filed,  whether  the 
injunction  was  made  use  of  or  not.  Stimpsan  v. 
Bacon,  144 

6.  This  court  has  the  power  of  making  a  provisional 
order  to  protect  tne  lunatic's  property,  pending 
the  proceedings  under  the  commission.  But  there 
is  no  precedent  for  converting  the  petition  into  a 
bill  in  chancery,  making  a  case  against  third  per- 
sons, and  in  this  way  invoking  £e  action  of  the- 
court  upon  matters  involving  the  right  of  others- 
not  parties  to  the  proceedings.  Matter  of  Runey 
Dey.  18L 

Such  practice  is  condemned. 

But  the  court  will  not  for  this  reason,  nor  for  defect 
or  informality  in  the  petition,  set  aside  the  proceed- 
ing if  it  appears  from  them  that  the  supposed  lunatic  * 
is  so  indeed,  and  is  entitled  to  the  protection  of 
this  court,  and  he  will  be  benefitted  by  the  court's 
interference.  Ibid. 

Although  the  affidavits  accompanying  the  petition  do  * 
not  come  quite  up  to  the  requirements  of  the  rule^ 
and  practice  of  the  court,  the  court  will  not  on 
this  account  quash  an  inquisition  by  which  the  affi- 
davits themselves  were  entirely  confirmed.       Ibid. 

7.  The  mere  filing  of  a  replication  is  not  a  compli- 
ance with  a  ruFe  to  speed  the  cause.  West  v. 
Pmge.  203 

In  the  abetence  of  any  established  practice  or  role  in* 
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our  own  court  to  the  contrary,  we  follow  the  Eng- 
lish practice,  in  all  cases  where  such  practice  is 
not  rendered  inapplicable,  by  some  statutory  pro- 
vision, or  does  not  violate  the  spirit  of  our  statu- 
tory regulations.  /Wrf. 

The  statutory  provision  which  requires  that  every 
cause  shall  be  set  down  for  hearing  at  the  next 
/  stated  term  after  the  filing  of  the  replication,  ren- 

ders the  English  practice  in  this  case  inapplica- 
ble. Ibid. 

Where  on  the  20th  May,  the  defendant  took  an  order 
on  the  complainant  to  soeed  his  cause,  and  the 
order  was  served  on  the  aay  following,  and  on  the 
22d  the  complainant  filed  his  replication,  and  took 
no  further  step  in  the  cause.  It  was  held  that  the 
defendant  was  entitled  to  have  the  bill  dismissed 
at  the  next  stated  term ;  because  the  complainant 
had  not,  in  compliance  with  the  statute,  brought 
his  cause  to  a  hearing  at  that  term.  Ilnd. 

S.  Where  parties  applying  to  receivers  appointed  by 
this  court  for  a  settlement  of  their  accounts  with  a 
I  bank,  admitted  that  the  bank  held  their  promissory 

note,  but  claimed  a  set-oflf,  and  insisted . that  the 
bank  was  largely  indebted  to  them  for  interest 
money,  commissions,  ifec,  and  the  receivers  decided 
upon  the  accounts  of  the  respective  parties,  and 
refused  to  allow  the  set-ofi*.  It  was  held  that  they 
were  ^^ parties  aggrieved  ^^  by  the  determination  of 
the  receivers,  and  they  could  not  be  denied  the 
;  right  of  appeal  given  them  by  the  statute. 

The  appellant,  in  his  petition  of  appeal,  should  state 
his  case  fully,  and  the  particulars  in  which  he  is 
aggrieved.  By  the  answer  of  the  receivers,  the 
issue  will  be  formally  made  between  the  parties. 
.  If  the  facts  are  controverted,  proof  can  be  taken 

in  the  ordinary  way. 

The  practice  of  the  court  settled  in  like  cases,  until 
otherwise  ordered.    Jackson  v.  Peoples^  Bank.  205 

9.  A  complainant  cannot  be  permitted  to  have  his 
bill  dismissed  without  costs,  unless  by  the  consent 
of  the  defendant  in  open  court,  or  by  agreement  in 
writing.     Fisher  v.  Quick.  312 

See  Corporation.  1. 

10.  The  court  will  not  lend  a  willing  ear  to  applies- 
.•  .^'  tions  to  permit  answers  to  be  amended,  or  to  be 
.."..^     taken  from  its  files.     Vandervere  v.  fimiing.    446 
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Where  it  is  some  mere  matter  of  form  sought  to  be 
corrected — a  mistake  apparent  upon  the  face  of 
the  paper,,  which  can  be  corrected  without  preju- 
dice to  the  complainant,  the  objection  is'  not  so 
serious,  and  yet  in  such  cases  the  court  has  always 
acted  with  commendable  caution,  ne^er  allowing 
it,  except  upon  the  condition  that  the  defendant 
shall  immediately,  upon  the  corrections*  being 
made,  re-swear  the  answer ;  and  it  will  never  make 
such  an  order  where  the  plaintiff  can  be  at  all  pre- 
judiced by  it.  Ibid. 

The  court  have,  under  some  circumstances,  allowed 
an  answer  to  be  amended  in  other  respects  than 
mere  form.  But  no  case  can  be  found  where  a  de- 
fendant has  been  permitted  to  take  an  answer  ab- 
solutely off  the  file  of  the  court,  and  to  substitute 
another  in  its  st^ad.  Ibid. 

With  regard  to  reforming  answers,  the  practice  now 
is,  not  to  permit  an  amendment  of  the  answer  filed, 
but  to  allow  the  defendant,  upon  a  special  applica- 
tion, setting  out  particularly  the  amendment,  to  file 
a  supplemental  answer.  The  court  has  never  gone 
further  than  to  permit  a  defendant  to  correct  or 
add  some  single  fact  which  had  been  misstated  or 
omitted,  through  mistake,  fraud  or  accident.    Ibid. 

11.  Either  party  may  set  a  cause  down  for  hearing, 
but  it  is  the  duty  of  the  appellant,  in  all  cases,  to 
prepare  the  state  of  the  case.  In  case  of  neglect, 
the  remedy  is  by  dismissing  the  appeal. 

It  is  the  right  of  the  appellant  to  prepare  the  state 
of  the  case,  or  at  his  option, -to  abandon  the  further 
prosecution  of  the  appeal.  Nor  can  he  be  deprived 
of  that  right. 

Quere — Whether  the  respondent,  in  case  he,  as  well 
as  the  appellant,  is  aggrieved  by  the  decree  of  the 
court  below,  and  insists  upon  a  hearing  as  essential 
to  his  rights,  may  bring  the  cause  to  a  hearing 
against  the  will  of  the  appellant. 

The  appellant  cannot  be  subjected,  against  his  will, 
to  additional  costs,  by  the  adverse  party  preparing 
the  case  for  him.  It  is  clearly  hiQ  right  to  insist 
upon  his  right  of  preparing  the  case,  or  of  aban- 
doning the  appeal  at  his  pleasure.  But  where  no 
state  of  the  case  has  been  prepared  by  the  appel- 
lant, as  required  by  the  rule,  the  respondent  may 
Mt  once  moTd  to  diamiaB  the  Appeal  .  And  if  tbe 
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appellant  refuse  to  go  to  bearing  upon  a  case  fairly 
prepared  by  his  adversary,  justice  woald  require 
that  the  appeal  shonld  be  dismissed. 

While  the  court  condemn  the  practice  of  marking  a 
case  by  italics,  whether  a  state  of  the  case  shall  be 
rejected  upon  this  gronnd,  rests  in  the  sound  dis- 
cretion of  the  court 

On  appeal  from  chancery  it  is  not  necessary  to  print 
the  pleadings  and  evidence  in  full.  Tlie  formal 
parts  of  the  bill  may  always  be  advantageously 
omitted,  and  the  pleadings  in  most  cases  materially 
abridged.     Cooper  v.  Cooper.  655 

12.  The  court  will  not  interfere  with  the  report  of  a 
master,  upon  a  question  of  fact  submitted  to  him, 
depending  upon  the  credibility  of  witnesses,  unless 
the  error  of  the  master  is  satisfactorily  and  clearly 
made  to  appear.    Sinntckson  v.  Bruere.  659 

13«  A  court  of  equity  will  not  look  back  of  the  de- 
cree of  another  court  to  inquire  into  the  merits  of 
the  case,  if  there  was  no  fraud  in  the  procurement 
of  the  decree. 

It  is  not  material  to  the  conclusiveness  of  a  decree, 
whether  it  was  obtained  by  consent,  or  by  a  de- 
cision of  the  court,  upon  the  legal  principles  in- 
volved  in  the  controversy. 

A  judgment  by  default  or  by  confession  is,  in  its  na- 
ture, as  conclusive  upon  the  rights  of  the  parties 
as  a  judgment  upon  demurrer  or  verdict. 

Where  a  party  seeks  to  avoid  a  decree  rendered  in  a 
cause  in  which  an  appearance  was  entered  for  him 
by  a  solicitor;  on  the  ground  that  the  court  had  no 
jurisdiction  over  his  person,  he  must  show  affirma- 
tively that  the  solicitor  had  no  authority  to  enter 
his  appearance. 

There  must  be  reasonable  diligence  to  call  into  exer- 
cise the  powers  of  a  court  of  equity. 

Persons  suing  in  autre  droit  are  not  liable  for  costs. 
Gifford  V.  Thorn.  702 

14.  A  decree  which  does  not  dispose  of  the  whole 
merits  of  the  cause,  but  leaves  important  questions 
for  further  examination,  and  the  future  judgment 
of  the  court  is  not  a  final  decree  within  the  mean- 
ing of  the  act  which  requires  that  all  appeals  ex- 
cept from  final  decrees,  shall  be  made  within  forty 
days  after  filing  the  order  or  decree  appealed  from. 
Jfewark  Flank  Road  Co.  v.  Elmer.     >  754 
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15.  It  does  not  belong  to  a  conrt  of  equity  to ,  det^.]> 
mine  disputed  titles  to  Isuad, 

In  the  ab^nce  of  fraud  or  of  some  circumstance 
equivalent  to  fraudi  there  must  be  a  trial  and  evic- 
tion at  law,  before  a  grantee,  who  has  gone  into 
possession  under  covenants  of  title  and  warranty, 
can  have  relief  in  a  court  of  equity  against  his 
grantor,  for  a  return  of  the  purchase  money,  or  of 
the  security  for  it,  on  account  of  a  deficiency  or 
failure  of  title.     Waddd  v.  Beach.  793 

A  case  cannot  be  taken  out  of  this  principle  by  the 
fact  that  the  party  is  not  in  the  position  of  ah 
original  complainant  seeking  the  aid  of  the  court, 
but  is  a  defendant,' making  use  of  a  cross-bill  by 
way  of  defence ;  the  cross-bill  sets  up  a  distinct 
ground  of  reUef,  upon  which  the  complainant  must 
make  out  a  case  or  fail.  Ibid, 

16..  The  circiimstance  that  questions  of  fact  involved 
in  the  cause  have  been  passed  upon  by  a  jury,  con- 
stitute no  insuperable  objection  to  the  interference 
of  this  court.  The  ofiSce  of  a  jury  in  a  court  of 
equity  is  not  definately  and  finally,  as  in  a  court  of 
law,  to  settle  questions  of  fact,  but.  simply  to  in- 
form the  conscience  of  the  chancellor  where  he  has 
doubt. 

Tbe^  fact  that  an  issue  has  been  awarded,  and  a  ver- 
dict of  a  jury  rendered  in  the  caxia^  upon  which 
the  decree  of  the  chancellor  is  baised,  does  not 
take  away  or  limit  the  control  of  this  court  over 
the  decree.    Freeman  v.  Sttfots.  816 

PUBLIC  COMPANY.    See  Corporation. 

K 

I^^ILKOAD.     See  Corporation. 

BJECEiPT.    See  Will,  7. 

B|iG£IV£RS.    See  Practice,  8. 

It  does  not  follow  that  because  a  company  is  declared 
insolvent,  receivers  will  be  appointed-  Rawnsley 
V.  The  Tren.  Mut.  34T 
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RELIEF. 

Where  an  iDJunction  had  been  granted  to  stay  a  suit 
at  law,  that  the  defendant  might  make  a  discorerj, 
the  motion  to  dissolve  was  refused  because  the  bill 
prayed  for  rdief  as  well  as  discovery.  Brown  v. 
Ed^U.  256 


S. 

SALE.     See  Trust  and  Trustee,  2. 

l.Upon  a  sale  of  property,  gross  inadequacy  of  price, 
joined  with  inequality  in  the  position  of  the  con- 
tracting parties,  is  a  ground  of  equitable  relief. 

But  where  a  sale  or  transfer  is  made  from  other  than 
pecuniary  considerations,  or  where  it  is  uninflu- 
ced  by  considerations  arising  out  of  the  value  of 
the  estate,  this  principle  of  equity  can  have  no  ap- 
plication.    Gifford  V.  Thorn,  702 

Where  a  vendor  acquiesces  for  a  long  time  in  a  trans- 
fer of  property,  without  questioning  its  validity, 
or  impeaching  its  good  faith,  it  will  not  be  set 
aside  as  fraudulent  at  the  instance  of  the  repre- 
sentatives of  the  vendor.  ^  Ibid. 

2.  If  the  advertisement  of  the  sheriff  sufficiently  iden- 
tifies the  property  to  be  sold,  it  is  in  compliance 
with  the  law.  He  need  not  describe  the  number  of 
buildings,  or  their  character. 

The  adjournment  of  the  sale  need  not  be  advertised 
in  a  newspaper.  Public  proclamation  made  at  the 
time  at  which  the  sale  was  published  to  take  place, 
is  all  that  the  law  requires. 

One  who  waits  to  see  the  result  of  a  sale,  allows  pro- 
perty to  be  sold  on  his  own  judgment,  as  well  as 
that  of  other  judgment  creditoi-s ;  and  when  it 
turns  out  that  purchasers  have  not  been  so  unfortu- 
nate as  to  make  a  bad  speculation,  but  rather  have 
been  lucky  at  the  expense  of  the  judgment  credit-, 
ors,  then  complains  of  the  unfavorable  circum- 
stances under  which  the  sale  was  made,  and  of 
frauds  which  demanded  his  prompt  action  to  entitte 
him  to  be  relieved  of  their  consequences,  is  not  en- 
titled to  the  favorable  consideration  of  the  eonrt. 
Jlllen  V.  Cole.  286 

3.  S.  being  the  owner  of  a  valuable  tract  of  land,  em- 
tered  into  an  agreement  with  a  number  of  {ndiirld* 
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oals  to  sell  them  the  land.    By  the  agreement,  the 

Surchase  was  made  up  into  shares  of  one  thousand 
ollars  each.    B.  was  the  owner  of  one  share,  and 
S.  of  five.    The  terms  were  that  a  certain  per  cent, 
was  to  be  paid  down,  the  property  was  then  to  be 
sold  under  the  management  and  control  of  the  ma- 
jority of  the  shareholders,  and  S.  was  to  be  paid 
the  balance  of  his  purchase  money  out  of  the  pro- 
ceeds of  the  sale.     It  was  sold  in  building  lots,  and 
B.  became  the  purchaser  of  a  lot  of  five  thousand 
dollars ;  he  paid  one  thousand  five  hundred  dollars 
of  the  purchase  money,  and  for  the  balance  gave  a 
bond  and  mortgage.     On  a  bill  filed  by  B.  alleging 
that  the  sale  was  fraudulent,  because  there  were 
under-bidders  for  the  said  property,  in  opposition 
to  the  complainant  B.,  and  in  behalf  of  S.,  to  in- 
flate the  price  of  the  property.     It  was  held  that  as 
the  complainant  was  one  of  the  owners  of  the  pro- 
perty making  the  sale,  as  well  as  the  defendant, 
that  there  could  have  been  no  under-bidding  with- 
out the  authority  of  the  complainant  himself.   That 
the  complainant  should  at  least  have  alleged  and 
proved  that  it  was  a  secret  contrivance,  without  his 
knowledge  or  consent.     Small  v.  Boudinot.       381 
4.  Directors  of  incorporated  companies,  in  making 
sales  or  purchases  for  the  company,  cannot  specu- 
late upon  the  company.  Redmond  v,  Diekinson,  507. 

SPECIFIC  PERFORMANCE. 

1.  A  court  will  not  decree  specific  performance  where 
it  would  be  inequitable  under  all  the  circumstances 
of  the  case.  Where  a  contract  is  hard  and  desti- 
titute  of  all  equity,  the  court  will  leave  parties  to 
their  remedy  at  law.   Stoutenburg  v.  Tomkins,  332 

A  defendant  cannot  resist  a  specific  performance  on 
the  ground  that  the  agreement  entered  into  differs 
from  that  which  was  reduced  to  writing,  without 
showing  that  the  difierence  was  the  result  of  fraud, 
mistake,  accident,  or  surprise.  lb. 

It  is  well  settled,  that  specific  performance  is  discre- 
tionary with  courts  of  equity,  and  a  defendant  will 
generally  succeed  in  procuring  a  dismissal  of  the 
bill,  if  he  convinces  the  court  that  the  exercise  of 
the  jurisdiction  will  be  inequitable  under  the  cir- 
cumstances* lb. 

One  who  has  been  in  the  eiyoyment  of  property  under 
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an  agreement,  and  has  surrendered  and  abandoned 
it ;  who  has  betrayed  the  confidence  existing  be- 
tween the  parties,  and  has  by  his  conduct  and  deal- 
ings with  the  defendant,  and  his  treatment  of  the 
property,  beguiled  the  defendant  into  the  beb'ef 
that  he  intended  to  give  up  all  his  rights  and  in- 
terest in  the  contract,  comes  into  court  with  a  case 
wholly  void  of  equity,  when  he  demands  a  specific 
performance.  lb. 

A  want  of  mutuality  is  an  objection  to  a  d^ree  for  a 
specific  performance.  *  lb. 

The  court  will  not  enforce  a  contract  where  the  par- 
ties are  not  mutually  bound  to  fulfil  it.  {AuihoH" 
ties  reviewed,)  lb. 

So  where  the  interest  of  a  party  in  a  contract  passed 
into  the  hands  of  his  assignee  in  bankruptcy,  all 
reciprocity  as  to  the  remedy  was  destroyed ;  and 
if  the  assignee,  or  a  person  holding  under  him, 
seeks  a  specific  performance,  he  must  affirm  the 
contract  and  make  it  mutual,  at  least  within  a  rea- 
sonable time.     Stoutenburg  v.  Tompkins.  332 

See  Pleading,  13. 

T. 

TITLE  (A  SEVERANCE  OF  THE  UNITY  OF.)  See 
Edsement, 
It  is  well  settled  that  a  court  will  not  compel  a  pMj 
to  pay  his  money  and  take  a  doubtful  title,  or  an 
encumbered  property,  unless  the  party  has  bar- 
gained for  such ;  although  a  complainant  acted  in 
good  faith,  and  supposed  he  could  give  good  title 
to  real  estate  he  had  agreed  to  convey,  the  defend- 
ant will  not  be  compelled  to  a  specific  performance 
where  he  must  take  his  title  subject  to  any  encum- 
brance not  agreed  upon.     Chambers  v.  T\Uane.  146 

TRUST  AND  TRUSTEE. 

1.  The  court  of  chancery  will  go  a  great  way  in  pro- 
tecting trust  property,  even  to  examining  into  the 
creeds  and  doctrines  of  religious  societies,  if  the 
nature  of  the  trust  depend  upon  them. 

But  it  must  appear  in  the  bill  that  the  trustees  are 
perverting  the  property  entrusted  to  them  to  uses 
and  purposes  inconsistent  with  that  trusty  and  that 
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the  matters  complained  of  were  not  such  as  had 
been  committed  to  their  discretion ;  and  for  this 
purpose  the  court  must  be  able  to  ascertain  the 
limits  of  their  authority  over  the  property  under 
their  charge.     Rainier  v,  Howell.  121 

2.  The  doctrine  as  laid  down  by  Sir  Edward  Sugden, 
in  reference  to  the  incapacity  of  a  person,  in  the 
exercise  of  his  duty  as  trustee,  becoming  the  pur- 
chaser of  the  property  of  his  cestui  que  trusty  has 
always  been  recognized  as  the  law  in  New  Jersey. 
Scott  V.  Gamble.  218 

An  executor  selling  land,  in  the  execution  of  a  trust 
expressed  in  a  will,  either  at  public  or  private  sale, 
or  Udder  an  order  of  the  court,  cannot  either  di- 
rectly or  through  the  agency  of  another,  become 
the  purchaser,  or  interested  in  the  purchase  of  such 
sale.  lb. 

The  rule,  as  recognized  by  Chancellor  Kent,  in  Davoue 
V.  Fanning  and  others,  2  Johns.  Ch.  R.  252,  adopted 
in  the  broadest  extent.  lb. 

Where  one  intermarried  with  a  widow  who  was  the 
executrix  of  her  late  husband,  and  who  had  proved 
and  taken  upon  herself  the  execution  of  the  will, 
heldy  that  by  his  marriage  he  assumed  all  the  re- 
sponsibilities which  devolved  upon  his  wife  as  ex- 
ecutrix, and  the  rule  as  stated  above  would  be  ap- 
plicable to  him.  lb* 

But  where  it  appears  that  the  complainant  received 
the  purchase  money  with  a  fiill  knowledge  of  the 
facts,  and  deliberately  ratified  the  sale,  with  a 
knowledge  of  the  fact  f  which  would  avoid  the  sale, 
it  is  a  bar  to  any  relief  which  this  court  might 
otherwise  have  afforded.  lb. 

2.  The  rule  that  an  executor,  administrator,  guardian 
or  trustee  cannot  directly  or  indirectly  become  the 
purchaser  at  his  own  sale,  is  firmly  established. 
Mulford  V.  Bowen.  797 

It  is  uniformly  held  in  courts  of  equity,  that  the  trus- 
tee will  not  be  permitted  to  derive  benefit  from  a 
purchase  thus  made,  but  that  the  deed  will  be 
avoided  at  the  instance  of  the  cestui  que  trust,     lb. 

It  has  been  held  in  this  state,  not  only  that  the  deed 
may  be  avoided  in  equity,  but  that  as  against  the 
cestui  que  truest  it  will  be  treated  as  void  in  a  court 
of  law.  The  rule  at  law,  however,  is  not  that  the 
deed  is  absolutely  void  ;  the  extent  of  the  doctrine 
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is  that  the  cestui  que  trust  may  avail  himself  of  the 
objection  at  law.  lb. 

Admitting  the  doctrine  of  the  conrts  of  law  in  its 
fullest  extent,  the  trustee,  in  case  the  deed  be 
avoided,  may  be  entitled  to  equitable  relief.  And 
the  equities  subsisting  between  the  trustee  and 
cestui  que  trust  cannot  depend  upon  the  tribunal  in 
which  relief  is  sought  The  equities  of  the  trustee 
cannot  be  defeated  by  the  cestui  que  trust  resorting 
to  law,  rather  than  equity,  for  relief.  lb. 

Where  the  cause  was  retained  for  the  purpose  of 
new  relief  in  equity,  and  nothing  could  be  gained 
by  permitting  the  party  to  proceed  with  his  action 
at  law,  the  injunction  was  continued.  Mulford  v. 
Bowen.  797 

4.  As  a  general  principle,  a  trustee  has  no  power  to 

change  the  character  of  the  trust  fund ;  and  if  he 

assume  the  power  of  converting  real  estate  into 

personal,  or  personal  into  real,  he  acts  at  his  peril. 

Quick  V.  Fishery  802 

If  a  change  in  the  character  of  the  fund  be  deemed 
necessary,  or  for  the  interest  of  the  beneficiary,  it 
should  be  made  only  with  the  permission  and  by 
the  sanction  of  a  court  of  equity.  lb. 

The  rule  applies  not  only  to  executors,  administra- 
tors, guardians  of  infants  and  lunatics,  and  other 
trustees  specially  constituted  by  law,  but  to  all 
trustees  having  charge  of  the  property  of  others.  lb' 

And  if  a  loss  has  been  sustained  from  the  trustee  ex- 
ceeding his  authority  by  an  unauthorized  and  ille- 
gal disposition  of  the  trust  funds  in  his  hands,  he 
is  liable  for  the  loss.     Quick  v.  Fisher.  802 

u. 

USURY. 

The  defence  of  usury  in  a  mortgage  may  be  set  up  by 
any  one  claiming  under  the  mortgagor,  and  in 
privity  with  him.    Brolasky  v.  Miller.  807 

Wnere  the  equity  of  redemption  bad  been  sold  by  the 
sheriff,  and  no  decree  of  foreclosure  was  necessary 
against  the  mortgagor,  he  was  held  to  be  a  compe- 
tent witness  to  prove  the  usury.  lb. 

w. 

WASTE.    Se«  Injunction,  5.    Account. 
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WILL. 

1.  Where  the  intention  of  the  testator  yjolates  no 
principle  of  law  or  morality,  it  is  the  only,  guide  in 
giving  effect  to  a  will  notwithstanding  it  may  be 
unreaaonable.    Brearley  v.  Brearley.  21 

Where  a  testator  gave  to  his  wife  absolutely  a  pro- 
vision in  real  and  personal  estate,  and  also  an  an- 
nuity, of  four  hundred  dollars  during  life,  to  be 
paid  by  his  executors,  and  then  empowered  the 
executors  to  sell  the  residue  of  his  real  estate,  and 
to  rent  it  till  sold,  directing  them  to  invest  the 
proceeds  of  the  sales  of  real  and  personal  estate, 
and  all  moneys  received  by  them  from  any  other 
source,  until  needed  for  carrying  into  effect  the 
provisions  of  the  will,  and  then  gave  to  each  of  his 
two  children  five  hundred  dollars,  to  be  paid  out 
of  the  first  moneys  in  hands  of  the  executors,  after 
paying  debts,  funeral  expenses,  and  providing  for 
the  bequest  to  his  wife,  and  then  directed  the  resi- 
due of  personal  estate  remaining  in  the  hands  of 
the  executors  at  his  wife's  decease,  and  all  the  real 
estate  then  remaining  unsold,  to  be  divided  equally 
between  his  two  children,  and  the  personal  estate 
being  more  than  sufficient  to  pay  the  debts,  expen- 
ses, legacies,  and  provide  for  the  annuity.    Held, 

First,  that  the  children  were  not  entitled  to  the  sur- 
plus of  the  personal  estates  till  after  the  death  of 
the  wife. 

Second,  that  the  executors  had  a  mere  naked  power 
to  sell  so  much  of  the  real  estate  as  might  be 
necessary  to  answer  the  specific  purposes  of  the 
will,  but  no  interest  in  the  land  itself,  and  that  the 
title  thereto,  at  the  testator's  death,  vested  in  his 
two  children  as  heirs  at  law. 

Third,  that  there  being  sufficient  personal  estate  to 
pay  debts,  expenses,  legacies,  and  provide  for  the 
annuity,  the  executors  nad  no  further  power  over 
the  real  estate,  and  must  account  for  the  rents 
received,  and  the  proceeds  of  land  sold,  before 
filing  the  bill. 

Fourth,  that  the  rents  and  proceeds  of  sales  of  the 
real  estate,  did  not,  by  the  doctrine  of  conversion, 
become  personal  estate  in  the  hands  of  the  execu- 
tors. 

Fifth,  that  where  the  intention  of  the  testator  vio- 
lates no  principle  of  law  or  morality,  it  is  the  only* 
55 
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guide  in  giving  effect  to  a  will,  notwithstanding  it 
may  be  unreasonable,  and  where  the  iDtention  is 
clear,  tha  situatioH  of  the  testator,  or  of  his  family, 
or  property,  will  not  be  taken  into  consideration, 
but  wnere  talcing  the  whole  will  together,  the 
intention  is  not  clear,  such  a  construction  will  be 
adopted  as  will  relieve  against  a  hardship,  and 
lead  to  a  just  and  proper  result.  Ibid, 

2.  The  intention  of  the  testator  is  the  law  of  wills, 
and  when  that  intention  can  be  ascertained,  if  not 
in  violation  of  the  rules  of  law,  it  will  prevail  over 
technical  rules,  and  words  in  their  technical  or 
even  ordinary  meaning.  The  word  **  children" 
has  a  technical  meaning  in  legal  instruments.  It 
is  a  word  of  purchase,  and  yet  if  it  appears  to 
have  been  the  intention  to  use  it  in  a  different 
sense,  as  a  word  of  limitation,  it  will  be  so  con- 
strued, in  order  to  effectuate  that  intention.  Stoktz 
V.  Tilly.  130 

A  residuary  clause  in  a  will  was  in  the  following 
words :  "  I  bequeath  all  the  rest,  residue  and  re- 
mainder of  my  estate,  real  and  personal  estate 
wheresoever,  after  the  above  le^cies  and  money 
are  taken  out,  then  the  remainder  to  be  equally 
(divided)  between  the  child  or  children  of  my 
nephew  Acquila  S.  Ridgway  and  my  sister  Ee- 
becca  Tilly,  each  one  to  have  an  equal  share 
thereof,  and  his  children,  or  if  fcut  one  child  he 
should  leave,  to  have  its  or  their  share  with  my 
sister,  with  the  interest  arising  on  each  one's  share 
paid  them  when  and  as  they  arrive  at  lawful  age, 
whether  then  their  father  is  deceased  or  living, 
and  for  all  my  nieces  and  nephew  Wallace  Lippin- 
cott,  the  children  of  my  deceased  nephew  Stacy  Lip- 
pincott,  to  take  their  equal  share  therein  with  my 
sister  Rebecca  and  the  childrerf.  of  Acquila  S.  Ridg- 
way J' 

Held,  that  the  children  of  Stacy  Lippincott,  deceased, 
take  per  capita.  Ibid. 

3.  A  testator  devised  as  follows :  "  It  is  my  will  and 
desire  that  all  and  every  part  and  parcel  of  my 
real  and  personal  estate  hereinbefore  not  devised  or 
bequeathed,  after  my  son  H.  arrives  at  the  age  of 
twenty-one  years,  in  case  his  mother  hath  then  de* 
parted  this  life,  shall  be  sold  at  the  discretion  of 
my  executors J*^ 
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Held,  that  land  which  had  been  devised  by  the  will, 
but  which  by  the  terms  of  the  will  had  returned 
and  become  part  of  the  testator's  estate,  was  not 
embraced  in  the  power  of  sale. 

That  the  power  to  sell  is  given  to  the  executors  by 
implication.  It  is  a  personal  confidence  confined 
to  them.  It  is  not  transmitted  to  the  executor  of 
an  executor.     Chambers  v.  Tulane.  146 

4.  A  testator  by  his  will  appointed  his  cousin  and  the 
defendant  his  son,  the  guardians  of  the  complain- 

■  ant,  with  directions  to  educate  and  maintain  him 
out  of  the  estate  given  to  the  complainant  by  the 
wilL  •  On  the  complainant's  arriving  at  the  age  of 
twenty-one  years,  the  defendant  and  his  sister  were 
to  pay  to  the  complainant,  out  of  their  own  estate, 
the  sum  of  one  hundred  dollars  each.  The  com- 
plainant claimed  that  sum,  with  interest,  from  the 
time  he  arrived  at  the  requisite  age.  The  defen- 
dant alleged  that  since  that  time!  the  complainant, 
for  a  valuable  consideration,  had  executed  a  re- 
lease under  seal,  by  which  he  released  and  dis- 
charged the  defendant  of,  and  frpm,  all  actions, 
suits,  demands,  and  claims  whatsoever,  which  the 
said  complainant  then  had,  ever  had,  or  could  have 
against  the  defendant  as  his  guardian. 
Held,  that  the  release  did  not  cover  the  claims. 
Cooper  V.  Cooper.  566 

5.  A  clause  in  a  testator's  will  was  in  the  following 
words :  "  Lastly.  I  nominate  and  appoint  my  said 
wife,  Lucretia  Scott,  executrix  of  this  my  last  will  and 
testament,  and  in  whose  care  and  protection  I 
leave  my  said  children,  and  I  hereby  desire  and 
enjoin  upon  her  to  educate  and  support  them 
during  their  minorities,  respectively,  in  a  decent 
and  suitable  manner,  for  which  purpose  it  is  my 
intention  to  provide  her  the  means,  as  well  as  for 
the  support  of  herself." 

Held,  that  there  was  no  doubt  that  while  the  execu- 
trix enjoyed  the  property,  she  was  bound  to  main- 
tain the  children,  during  their  minority,  to  the  ex- 
tent of  the  means  thus  placed  in  her  hands.  But 
the  obligation  existed  only  while  the  children  re- 
mained subject  to  her  authority  and  under  her 
control,  as  their  mother.  That  a  daughter,  by 
marrying,  withdrew  herself  voluntarily  from  her 
mother's  family,  and  accepted  the  protection  and 
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support  of  her  husband,  in  preference  to  that 
offered  by  the  will  of  the  testator.  It  was  an 
abandonment  of  the  support  she  might  otherwise 
have  claimed.    Moore  v.  Gamble  et  ux,  246 

6.  The  testator  gave  the  use  of  all  his  property,  ex- 
cept a  small  legacy  to  his  widow,  and  the  amount 
was  amply  sufficient  for  her  own  comfortable  sup- 
port, and  the  maintainance  of  the  children.  It 
was  held,  that  the  intention  of  the  testator  was, 
that  with  the  use  of  the  property  devised  to  his 
widow,  she  should  take  care  of  the  children ;  and 
that  she  could  not  claim  an  allowance  for  the  care, 
support  and  maintainance  of  the  children,  during 
their  minority,  and  from  the  testator's  death  to  the 
time  of  her  marriage.     Crane  v.  Van  Dujfn.      259 

See  Executor  and  Administrator  1. 

7.  A  testator  gives  a  specified  sum  to  each  of  his 
four  daughters,  to  be  paid  to  them  one  year  after 
hi3  decease,  by  gne  of  his  sons,  to  whom,  (after 
giving  an  ineonsidcitiblc  portion  of  the  real  estate 
to  anotiier  ^on,)  lie  devises  all  the  residue  and 
remainder  of  the  real  estate ;  and  declares  "  The 
real  estate  above  devised  to  my  son  is  to  be  bound 
for  the  payment  of  the  several  sums,  until  paid  to 
my  several  sons  and  daughters." 

The  claims  of  the  legatees  to  charge  the  land  for  the 
payment  of  the  legacies  are  resisted,  on  the  ground 
that  they  have  given  to  their  brother,  the  devisee, 
recepts  in  full  for  the  payment  of  their  respective 
legacies. 

It  was  held,  that  the  legal  effect  of  the  receipt  was 
to  discharge  the  land  of  the  lien,  and  standing 
without  impeachment,  it  was  a  bar  to  the  complain- 
ant's recovfery  in  the  suit.  But  that  it  was  not 
conclusive  between  the  parties — it  was  open  to 
explanation.  It  was  competent  for  the  complain- 
ants to  show  that  the  money  was  not  paid,  or  that 
the  receipt  was  not  in  fact  what  it  purported  to  be, 
*'  in  full "  for  the  legacy.  That  the  principle  was 
well  settled,  that  the  taking  of  an  additional  or 
other  security  of  inferior  or  equal  degree,  would 
not  ipso  facto  discharge  a  lien  which  attached  bj 
reason  of  an  original  security.  It  is  always  a 
question  of  intention,  sometimes  to  be  asoertained 
by  the  legal  construction  and  effect  of  written 
instruments — sometimes  by  the  circimutaDoes  of 
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the  case.  So  where  a  receipt  was  given  "  in  fall 
for  the  legacy,"  and  the  money  was  not  paid,  bat 
the  doFisee  gave  his  promissory  note,  although  the 
legal  presumption,  from  the  receipt  *'  speaking  for 
itaelf,  was  tnat  the  legatee  intended  to  relinquish 
her  lien  upon  the  land,  and  intended  to  receive  the 
note  in  satisfaction,  yet  this  presumption  could  be 
overcome  by  positive  testimony  or  by  circum- 
stances. And  as  it  was  not  satisfactorily  shown, 
that  the  legatee  understood  her  rights,  and  was 
aware  that  the  receipt  would  ofTect  her  legal  rights 
under  the  will,  the  court  would  not  give  the  effect 
to  the  receipt  of  destroying  the  lien  upon  the  land. 
Schaenck  v.  ArrowsmUh.  314 

And  this  lien  will  have  priority  over  a  mortgage  or 
judgment  executed  or  obtained  after  the  notes 
were  given,  even  where  the  mortgage  was  re- 
ceived, and  the  debt  for  which  judgment  was  ol> 
tained  was  c  )ntracted,  under  the  supposition  that 
the  land  was  free  of  the  liens.  For  neither  the 
judgment  creditor  nor  the  mortgagee  lose  anything 
by  any  confidence  they  placed  in  the  fact  that  the 
receipts  were  given.  But  they  were  mistaken  as 
to  the  law.  Ibid. 

See  Mistake  2. 

8.  A  bequest  in  the  following  words:  '« I  give  and 
bequeath  all  the  residue  and  remainder  of  my 
property,  both  in  England  and  America,  of  every 
kind  and  description  whatever,  to  W.  J.  T.  when 
he  arrives  at  the  'age  of  twenty-one  years,"  con- 
veys to  the  legatee  a  contingent  interest  only;  and 
upon  the  death  of  the  legatee  before  attaining  the 
age  of  twenty-one,  the  property  bequeathed  goes 
to  the  next  of  kin  of  the  testator.  Gijford  v. 
Thoin.  702 

Where  the  time  si)ecified  in  the  bequest  is  annexed 
to  the  payment  only,  the  legacy  vests  immediately 
on  the  death  of  the  testator,  but  where  the  time  is 
annexed  to  the  gift  itself,  the  legacy  does  not  vest 
until  the  legatee  attains  the  age  specified.        Ibid* 

The  rule  applies  as  well  to  bequests  of  the  residue, 
as  to  particular  legacies.  Ibid. 

But  if  it  appears  from  any  expression  or  direction 
contained  in  the  will,  or  if  it  can  be  fairly  deduced 
from  the  entire  instrument,  that  the  intention  of 
the  testator  was  that  the  legacy  should  vest  imme- 
diately, such  intention  shall  prevail.  lUi. 
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Where  the  interest  of  the  legacy  is  directed  to  be 
paid  to  the  legatee,  until  he  receive  the  principal, 
or  where  the  legacy  is  placed  in  the  hands  of  trus- 
tees for  the  exclusive  benefit  of  the  legatee,  until 
it  is  directed  to  be  paid  over,  the  legacy  will  be 
deemed  vested.     Gifford  v:  Thorn.  702 

WITNESS. 

In  a  suit  by  the  administrator  of  a  deceased  obligee 
to  foreclose  a  bond  and  mortgage,  and  tiie  defence 
of  payment  set  up,  a  brother  of  the  deceased,  en- 
titled to  a  distributive  share  of  his  personal  estate, 
is  not  a  competent  witness  for  the  complainant. 

To  render  him  competent,  he  should  release  all  his 
interest  in  the  bond  and  mortgage,  and  the  admin- 
istrator should  release  him,  or  his  interest  in  the 
estate,  from  all  liability,  on  account  of  the  costs 
of  the  suit. 

Nor  would  he  be  competent  to  prove  the  execution 
of  sudi  releases  where  they  are  attested  by  a  sub- 
scribing witness ;  a  release  of  this  kind  must  be 

'  regularly  proved,  the  same  as  any  other  deed. 
King  V.  King.  44 

Where  the  equity  of  redemption  had  been  sold  bv 
the  sheriff  and  no  decree  of  foreclosure  was  neces- 
sary against  the  mortgagor,  he  was  held  to  he  a 
competent  witness.    Brdoiky  v.  Miller.  807 
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